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Sce CRIMINAL PRocEDURR CODE 97
186u—IIT
See Contracr Act 529
——, sEcs 62 G7, 68 89
See WiLL 1
sEC 191
See BETTLEMENT BY A HInDo Wosan"ox TausTs . 34
1869—1V sEcs 3 16 37 AND 41
See Divopce Aor INDIAN 109
1873—1, sxc 24,
Ses PraoTIoE 220
sEC 108

8ee Evipence Act 239
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\CTB —contsnued
18:3~IX sxcs 20, 66
See ContRACT AcT

850 23
See Contract Act
————gEC 24
See Crvin Proorpusrt Cone
3EC 47
See Conrract Aot
sEC b5
See CovrracT Aot

—-——5ICs &6

See CoxrracT AcT
—————=8ECs 6, 65

See CoxTrACT AcT
—————sEc? 56 (2) AND 65

See ContRACT AcT
sEC Y0

§ee Conracr Act

sE0 103

See ContRACT AOT
1873 =\I1

8ee Crvir Procepuse CooE
1877—1

Ses NUISANCE

SEC 3
See TaavsPER OF ProresTy Act
Y sco II, Ants 178 170
See TravsPER oF PROPERTY Act
1878—V1I
See Forest Act
—\i1
Se Conyracr ter
1870 =\ T
See Dexgnax Aoricorreanrs ReLter Act
em———sEC 3 CL (y) AND 10 AL
See DeRxIAY AoRicULTURISTS RELIEF AcT

emi———s£C. 3 (1), 13 %D 18
See DExxuay Acricvrresnsts RrLier Acr

Page

638

64

614

617

289

801

520

570

616

630

86
401
498
821

64

483

397
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ACTS—centinued

18Y8—XVII src 15B
Sce DERRHAN AGRICULTURISTS RTLIEF Act
sEC 23
See DEREHAN AGRICULTURISTS PELIEF AcT
sEC 73
See DEREHAN AGRICULTURISTS RELIEF AoT
IR81—Y src 4
See SETTLEMFNT BY A Hinpu Worax ox Trusts
188311 src 83
See SETTLEMENT BY A Hinoy Wouzax ox Tousts
sec 90
See DEREHAN AGRICULTURISTS RELIEF Acr
sec 91
See TrANSFPR OF PROPERTY AcT
——1IV sEcs 4 137
See Conrract Acr
sec 40
See TeANSFEE OF PROPERTY ACT
sEC B
See TRANSFFR OF PROPFRTY Act

———s1c 58 oL (¢)

See ConsTRTCTTON OF NOCUMFNT
————s%c 76 ()

See DERRIAN \GRICULTURIST» RFLIEF AcT
s£cs 88 89
Sece TRANSFER OF PROITETY AT

—\ sEc 16
See Nui1sancr
——VT sBee 58 17
See Coyranirs \cr
——X1YV, rxc 3298
See Foxrian T'rerre
sre 31
See TRiNePFR OF ProrerTy AcT
srcs 241 963
See Civ1t ProcLorer Covk
o= STCR 966 371
dee Civir TrocepreE Copx

Page

192

191

189

31

183
198
630

198

313

483
391
401
13t
[ 91
a1
213

- 218
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ACTS -con’tnued
1892=\ IV src 86
S Crvir Procrpuse Conr 386
1893 —\1I\ are 7
<+ DERRIMAN \GRICTLTORISTY RFLIFP \CT « 183
1 00—VIIT sxc
See {tUARDIANS AND WaEDS \cT 5,3
<res 1313 17 17 31 ann 3o
Sea LCARDIANY AND SHARTS \o¥ 8t0
1691—1 «xc "3
See 14D \cguistrion \¢r 201
1603~V src 257
“ee Pracricr 320
———siC 311
See Lentinat Procrnire Covr 598
-— rc 102
See Coistinar Peocrores Lonr 97
———— -z 5]
See Cantrnar Procrrt i (ot 186
——— sFCe 67 W24
Sce™ T Tiant ox 200
1€9~ 1\
S ¢ Civin Proczpear Covr 38
-1
Tetovtmaer At "0
——\11 src 13
8 Avrxszrmewrsr Rracran v 1g

Ve arc 1)
S Gmntaanitaitary

310 611 ¢13 6.9

Selr niiaana

Seix (1

Lo Sazavnan €0
—re 10 ()

CeCivinlbe iz gr 3%
—_— (e

& e iy 3er Aer Intigs 10}

e 7 A Oax¥E \N\T J g~

Cee borENIY Drcarr Tul
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ACTS—contsnued
1908—V, 520 80
See Orvir ProoEDURE CoDE « 393
~-——sEC 89, OrDER XXIII, RULE 3, 3ND Som Pamas 14 16 20 axD 31
See Crvit ProcEDpuRE CoDE 8838
———SEC 03
See Civin ProcEDURE CobE 439, 641
82C 97, Ozpea XXXIV,Rurrs L, b
See TeaNSFER OF Peorzsry Act 831
~—————sE0 110
See Crviv Procenuse Copz - 477
~—————s3£0 11§
8See Crvin ProcEnvze CoDE 86, 509
—3EC 144,
See DEREHAN AGRTIOULTURISTS RELIEF AcT 194
~—————0zpER I RULE 1
See Nu1saNce 401
————-0OzpEr I, RULE 8 .
See Crvin Procepuze ConE 168
~————Ozpen II Rorx 2,
See CrviL Procsoure Cobr 351
————0zpes XXI, RULE 2
Sez Crvaz ProcEDURE ConE 333
————0zpee XXI, Rvzr 19
See Crvin ProcEpurk Cope 50
—————0zrpzr XXI Rurz 89
See Crvir Procrpuge CopE 657
————OzpEz XXXIV, Ruz2 5 (3)
Ses DEXETAN AGRICULTURISTS RELIRF AcT 192
IX, sxcs 8, 7,scm 1 Azr 142
Ses Laxrratiov Acr 564
sem 1, Azt 62
Ses Crvit Procepuez Codx W 611
-ArT 91
Ses LinurtaTioN Act 61
ArTs 93 03
See Livrrariow Act 2
ARt 130,
Seo BamaxTire v €0s

BuN—4
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ACTS —eov/ianed

1852\ 1V szc 195

Se Civie Procrorer Copx 386
18 3—=\1\ arc ¥

S e Drermas \agrccrroeters Preree \er 1 183
1850~V ITT src 7

See (UARDIANS 45D WarDs \cr [7%)

Tee 131717 19 3ann 2

See Grarprane axp Wagps \cr o
18— xc °2

See JAND \cquisition \¢r 201
1803=Y sre 2

See PoacTicE 0
———src 311

See Cr1MINAL Procrpt oy Chur 598
—————rc 107

Se Cenrvar Procrocer ¢ yne 0,
—— —atc 51

See Cartinae Procrrcer (ory 18
~———— arcs 67 521

et 1 Tiontor 200
LELAES AN

* e Civit Proceoesr Cope g
HO0—1]

Setostzact \r (0
—\1T are 13

§ Apr¥~prrirwrwy Rrorran « e

TON——Y arc 11
€ Gt rrcer (e

310 611 63 g0

Selr s

t 5
SARANIAN €0t
e It ()
Gt orie p gy 317
oLl
CeDiv acr \r fagy,, 10)

———t 33 Ostr\N] } 4,
See Yorxra¥ Drcay
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ACTS—contsnued
1908—V, sE0 80
&ee CrviL Procxpuze Cobr - 393
~—=——3sEc 89, OrpEz XXIII, Rurk 3 3xp ScH raBas 14, 15, 20 aND 31
See C1vin PRocEDURE CODR 886
——————sEC 93
See C1vin Procepurk ConE 439, 511
sec 97, OzpEr XXXIV, Ruzes1 6
See TRANSFEE OF PRoPRRTY AT 821
—————szc 110
See Orvix, Procrouse Conk - 47y
sEc 116
8ee Civin Proorpure Copr 86, 509
———gEC 144,
See DEREHAN AGRICULTUBISTS RELIEF Acr 194
OzpEe I Ruse 1
See NUI9ANCE 401
——===0zoER I, RULE 8 .
See Crvin PeocEDURE CoDB . 188
Orpee IT Rure 2,
See Civin Proceoure, Conr 851
am—~O0rpEE XX, RULE 2
See CiviL ProcepurE Cope 833
————0gppre XXI, Ruze 19
See C1v1n ProcEpurz Cope £0
———0sprr XXI, Rore 89
See Orvin ProcEpuRE CopE 557
— QOzper XXXIV Rure b ()
See DEEEDAN AGRICULTURISTS Rerrzr Acr 403
—_ IX,sEc8 3 7,8cm 1 Age 142 -
See LnrraTiov Acr 111}
scm 1, Azt 62
See C1viv Procepues Copx w 611
-AsT 91
Ses Lrat1TaTION Act &1
-AzTs 93 93
See LIMITATION ACT n
Art 130,
See SaBAN AU ot

B 1151—4
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Page
\CTo—~eontinued
1003—IY, scxr 1, Axts 140,141
See Liirazsow Acr 239
1009111 sEcs 6,8 25,388,380 @) (a) () (&) (@ (S) (J)
See Parsiprxcy Towss INsoLvEver AcT 461
— sEc 17
Ste Presivexey Towss Insonvevcy Acr 237
ACTS (BOMBAY) —
1827—~1I, 3¢ &
See Ctvir Procepurs Cobe 86
1% cr 2v
Ses TrY EXPTION 868
1803—XI Rores 2anp 6
See BapANTAY v 608
14033V
See Crein Procenuze Cone 614
———arC 8
See Briaopazrt Acr 207 254
1874~11T szcs 35 80
See Doytnay HerzpiTary OPPICES AcT 55
18,0~V afce 68 163
See DEKENAX AGRICULTCRISTS RELIEY ACT 488
18801, szc O
See Res suptcara 875
1887—~1IV, 820 9
See Boxray Prrvevrioy or Gaxprixe Act 263
1001111 src, 43
See Boxoar Dureicr Mevietran Aer 166
szc 160
See Crvst Proczorae Covr 509
1901V
See LiwiraTiow Acr 23
1003-~1, sxca. 81 82
e Ctvit Procreear Covr o4t

ADFN RFTTI EMENT PEGUIATION (VIT OF 1900) src 19— Yumeryal affairs
at 4demn—F reewtive Cmmitlee—Ra ui of ,\ra]'rﬂﬁr Txrposes of taration—
Rateng valee fred by the Rendent at dden in a pating appeol—Finality of the
deeson ef the Penlent as to valer—Jurudiction of Cyeil Cowrts to exarmne the
valss1na oesd svit—Kele mode wnder the Regelahon to gave fralily fo the
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Resident s decsston sn rating appeal 1s ultra viies] The Aden Settloment
Regulation (VIL of 1900) provided for the establishment of an Executive
Commuttee for the Muntcipal trovernment of Aden andats clwse 13 authorsud
the Resdent subject to the previous sanction of the Lo al roveinment to male
rules to provade for the assessment and collection of any toll cess, tax or
other 1mpost 1mposed undxn the Regulation  The iulas so mado provided
snter alia_for the piepaiation of anm assessm nt hst comtmmp, the annpual
letting value or other valuation on which the pioperts 13 assessd  for
complunts to the Executive Commuttee whiie any propurty was for the fime
beng enter d 1n the hst or in which the enteied iateablo valne had been
moeased and for appials agmnst any rateable viue to the Judge of the
Residents Comt L\Ee 13 piovided that after appeals 1f any were dicded
and the results noted in the assessment list all ratcable values 5o enteted n the
List weze final The lowet Comts held ona conshiuction of the above rule that
it made the decision of the Judge of the Desidents Court i a rating appeal
condusive and that the aggrieved party could not question 1t by a c1val st

Held that the Rule 12 read as 1t had been by the lower Comits was ulire
tires masmuch as a distmet unequvocal cmactment was 1equired for the pur
pose of exther adding to o taking away the ywusdiction of a Court

Avpurtapmar  Larwiee v Taoe Exrcurive  CouasrTEr  ApEN
(1916) 40 Bom 446
ADJUSTMENT OF SUIT
8ee Crvin ProozpuRE CobE (Acr V or 1908) sEc 89 Orprm XXIIT
RoLe 8 386
ADMINISTRATION SUIT— Relsgious wakf property—Court of Wards added as
guardian ad ltem 1n_appeal—Omission to name such a guardian from the

commencement not fatal to the suit—Suit not bad far want of notice under
section 31 of the Couurt of Wards Act

See Crvin Procepurk Cope (Act V or 1908) sxc 93 338

Sust by a trustes agasnst a co trustee for accounts—
Sust traable by the Subordsnate Judge

Sec Civie Procxpuss Cobe (Aor V oF 1908) sEc 93 439

ADMINISTRATRIX — Agreement to convey property by an admimstratriz Aaving a
beneficial snterest theresn

See VENDOR AND PURCHASER 69

ADOPTION—~Property of the natural father vested exclunwely 1n the son before
adoptson—Afier adoptron the property remains sn the natural family

See Hixpo Law 1%
~——e—e———=hares of adopled son sn yoint Hindu famly and natural dora son o
another father 4 Samily a of
See Hinou Inw 331
Stmul of adoption deed as well as will—Cons’ruction

of documents—IPall sn favour of agrand daughter—Adopled son sconsent banding
eff <t of—Disposition good as aﬁml_y ar:gn]emnf *
See oy Law (4%
ADVFRSE POSSESSION AGAINS1 [HE PREVIOUS HOLDER—Riyi¢ of
Aolder of Saranyam barred by I

See Saxaxyix - 603




vin GENERAYL INDEX

N Page
ADVOOATE GENERAL—T%e Secretary of State for India party {o a sut—Bref
Jees bo the Adoocate General to be allowed on tazation
See Costs £88
AGREEMENT fo ent»r snfo parinership contraveming the terms of the lscense—
Agreement not unlawful
See Covtricr Act (I\ or 1873) arc 33 84
AGRICULTURIST—House—Ezemption from sale
See DeErIAN AGR1cULTURISTS RELIEF Aot (XVII or 1879) 8Rc. 33 194

Stalus at the time when the cavse of action artses—Sons of
original deblor, not sn exsstence at the date of the cause of actron are yet within
thr dlatute

See DexxnaN Acricurtueists RELIEF Act (\VII or 1879) szc %3 189

ALILNATION BY HINDU WIDOW—Sust by recersioner to reeover possessson of
property alienated— Alvenatson found to be sham Limitation

See Liserrarion Act (IN or 1908), AT 91 51
ALIMONY —Decr o for dissolution of marria umuuley Cuurof Dimisional Jud;e

at Nugpur—Confirmation of decree by Bombay Iligh Court—Application for
alsmony lies to Nagpur Court

See Dsvorck Act, Inpian (IV or 1869), szcs 3, 16 37 and 44 109
APPEAL—IFActher protection order 1¢ appealable
See ParstpEncy Towws Ivsorvevcey Acr (I1I or 1909) sxcs 6,8 25,
38 39(3) (a) (1) () (D (N W)

U
FPOM DECPEE- Order passed under section 88 of the Transfer of Pro-
perty Aetrf not appealed against cannot be questioned sn an appeal from the
decree absolute for sale
See Travsree or Prorenry Acr (IV or 1893) secs 83 89 331
ALBITRATION ACT (I\ OF 1899)—Referencs to arbatration swithout intervention
of Court wlile smat p nling —Protedure to enforce award
See Crvit Procepuze Cope (Acr Vor 103) sze 89, Ozprz XXIIT
Irexd 886

ASSESSMFNTRight to Icoy— Lemitation
See Sazansan 606

AWARD—Refcrence to arbitration without anferventson of Court, while surf pending—
Procedure to enforce ava

& e Csvi Procepurx Cope (Act V or 1008) src 89 Oazpre XXIIT

vLr 3 3a6
RARODA COURT DLCREE —Transfer of decree fo Britueh Indsan Court for exeeu
fon—Limitation
S ¢ Drenex 504

BLNAMI PUI CHASE—Tugaes afsance by Gorernment— duction sale for non
payment of the adean e—Bemam purekare by the eortgogee—Adrantage gane !
sw dercgaiion of the mqhle of the mortgagor—1I urchase'enurea for the benefit of
the morfgagor
Qe DzrEmay Aokrecrrraists Rrorr Act (XVII or 1559) L]
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JEQUEST to @ person not mamed in the will—Prewate directions guen by the
testator to one of ks executors—Liidence as to who was sntended to havo the
benefit of the bequest admssbil ty of

See WiLs 1

BHAGDARI ACT (BOM ACT V OF 1863)—Mortgage of unrecogm ed share of @
bhag— Afortgage vord

See Crvin ProcEDpurE Cobe (Act V oF 1908) sec 11 614
30 d sub dsision of @

narva holding —Compulsory acquasstion
See LaND Acquisition Act (I oF 1894) sxc 33 254

3—TWll—Whether devise by will
an ounts to an al Alrenation not expressly Limited to t £ mter
vivos— Alienatton meamng of ] The devise by will (of an unrecogmsed sub
division of ~ bhag 1s an alienation contravenimg the piovisions of the Bhagdan Act

JHAVER J1srpmal v Harismar Hawssx (1915) 40 Bom 207
BILL OF LADING
See Coxtract Act (IX oF 18,2) sEc &6 301
See Contract Act (IX or 1873) sEcs 66 65 529
WHAT IS A
See SALE oF GooDs 11
BOMBAY COTTON TRADE ASSOCIATION RULES—Contract governed by
8ee Contaact Act (IX or 18,3) sec 47 517
BOMBAY DISTRICT MUNICIPALITIES ACT (BOM ACT III OF 1901)
sEC 43— Luabilsty of C liors for lied funds— AN 4 b

Secretary and accounts elerk of the Alumeipality— Misapplication mteryretay
tson of —Sust by the Secrelary of State for India sn Counerl ] The Secretary of
State for Indrain Council sued to 1ecover a sum of money from the defendants
the fir t two of whom were the Secietary anl accounts clerh of a Mumeipality
the rest bemng the Counaillois thereof The sum claimed was the Mumcipal
money embezzled by defendants Nos 1 and 2 The Lability of the remummng
defindants (d fendants Nos 3 to 12) was based npon section 42 of the Bombay
District Mumeipahtis Act (Bombay Act III of 1901)  Defendants Nos 3
t0 12 contendcd that section 43 was not habl h s the embezal
ments by the pad servants of the Municipality wonld not amount to misipphea
tion of the Muntaapyl funls within the meaming of the sechon The lower
Court overruled the contention and doeceed the smt.  The defendants Nos 8 to 12
baving appesled to the High Court,

IIeld confirming the decree that the opuration of section 43 of the Bombay
Distnet Mumeipalities Act (Bombay Act III of 1901) was no* restncted to
m appheations made by any Counciller or Councillors but 1t appl s to any
musapphication by whom oover made

Per Batcitkror 3 — The context m which the worl musspphaation  occars
dicstes that the wonl 1s omlployal rather i the Lroad and popular sen<e than
1n the nairow or etymologcil sen ¢ There 13 no reqmirement that the m.sspph
cation must be by the Counallors themselves or by any apecfied pemoms
whatsouver and the 'w ¢ of the pa sive word lappened’ scems to sugpest ko
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that the scope of th scction extends to a musippropration of the Municipal
fanls by a Man 1pal employec provil 1 only that the musappropriation was
facihitite] by the Coanaillors ¢ross neglect of their dutics

Per Hixwazp, J  — Anv diversion of funds however caused from thewr
propr parposes wogll b coverd by the wide term misappluation end 1t 16
inthat wilo senss that tho term has bien ntroluced into section 13 of the
tet It hss purpouly mot ben restnctel te o misapplication to which a
Councillor ghall have bxn n puty but bhas ben npp?l?d explessly to &
m applieation  which shall have happ ned through or been facilitated by gross
neglet of duty by a Councillor that 1s to say  which has happened by any other
azoncy through the gro s n glect of a Counallor

MaNILAL GanoaDis e SECRETARY OF STATE FOR INDIA (1915) 10 Bom 160

30MBAY DISTRICT MUNICIPALITIES ACT (BOM ACT III OF 1901)
s¥c 160 —Dectrion of District Court— High Court—hressional yurisdichion

See Crvir ProctpusE CoDE (ACT v oF 1903) skc 115 509

YERLDITARY OFFICES ACT (BOM ACT III OF 1874) secs 25 36—
St for a declaratson—Deelaration that plaintiff1athe nearest hesr of a deceased
representatsce § atandar— 1 atan —Cverd Court—Jurisdiction] A smt fora de
dlaration that the plamtifE 18 the neatest heir of s deccase] repre entative Vatandar

18 within the Jart hiction of & Civi Court slthonph 8 drclaration thst the plamtiff

1 entitlel to bavo bis nam  entired 1 Vatan Begster 13 a matter beyond the
Junisdiction of the Court

Raksmkhan v Dadamiza (1009} 34 Bom 101 followed
SmaNkaR Bapast v Darratrava Biiwasn (19165) 40 Bom &5

————PREVENTION OF GAMBLING ACT (BOM ACT IV OF 1887)
sEc 3—Tnstrument of gaming— Book uqd for recordsng bels already made sx
an instrum st of gaming] A book which 14 used for recording, entries of the
bete'male by per ons frequenting & place 1s sn i trument of gmimg within
the definition of that term in seition 3 of the Bombay lrevention of Gamblng
Act (Bombay Act IV of 183,)

Faperor v Lalkams (1003)2) Bom 954, followed

Eureror v Mavizar Maxasrsy {1015) 40 Bom 283
REGULATION (IT OF 1827) stc 5—Ilgh Coxri—Zrtraordinary eisd
Junsdsction
Bes Crvit, Procrorse Cobz (Acr V oy 1903 sre 115 84
eIV OF 1897), c£. 23
Ses Pxe rurrion 858
BRITIS{T COURT—Frecution of foresn decroe
S2¢ Foxrrox Drcsrx 851
BUTDEN OP PROOP—1idox dssappearance of —Presumytion of death
See Ianaraviow Acr (FX or 1078) Axpe 110 141 239

0 1} CONTRACT-G taratu 1 trad e
—Gonds akipped in tnmy Port—Performance o/ca-lr;r:’r«;g ;’n‘l('yd’ eneny
See 811y 07 (100D n
CARBILES ACT (111 OF 1574)
See Coxsact Act (1X 07 18,3}, szcs. 86, € i
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CARRIERS BY SEA—Not entatled to the benefits of the Oarrsers Act (111 of 1865)
See Covrracr Acr (IX oF 18,2), sEcs 66, 65
CASES —

Annie Besant v Narayamah (1914) 38 Mad 807, followed,
See GUARDIAAS AND Wazps Acr (VIIE of 1890) sEos 12, 18, 17,
19, 24 and 25 600

Attorney General v The Town Council of the Borough of Birmingham
6 W 'R 811 referred to

See Nutsaxce 401
Collector of Salem (1873) 7 Mad H C R 333, followed,

See Crrxrvar Procepurs Cope (Acr V or 1898) sgc 517 186
Dinonath Mukerys v Gopal Churn Afukerys (1881) 8 Cal L R 67, followed

See Hinoo Law 270
Duncan Fox § Co v Schrempft & Bonke [1916] 1 K B 365, followed

See SaLe or Goops 11

+Emperor v Lakhames (1901) 39 Bom 264 followed
See Boxpay PREVERTION oF GAuBLING Aor (Box Act IV or 1887)
REC
Empress v Joggessur Mocks (1878) 8 Cal 379 followed
See Crnnuxar Procrourr Coox (Acr V oF 1898) sro 51} 1868
Gent Devss v Harres (1888) 40 Ch D 190 at p 195, referred to

See PrestoENCY Towns InsoLvency Acr (IX1 or 1509), Secs 6 8, 2o,
38 393) (a) (3) (e) (4) (N () 4

Ghelladkas v Nandubas (1898) 31 Bom 335 considered
See Crvin ProcepunE CopE {Acr V oF 1908),sxc 89 Ozpre XYIII,

Rore 8 386
Hyrpbhas v Jamskedys (1918) 16 Bom L R 1021, d tingmshed.
Ses Civin Procspurs CobE (Acr V oF 1908) sxc 110 477
Irrawaddy Ilotslla Company v Bugwandas (1891) 18 Cal 630, conndered.
See Contract Act (IX or 1872) sxcs 58 6o 629

Janson v Driefontern Consolrdated Mines Tamited [1909 4
p 509 1eferred to mited [1973] A C 48t at

Ses Coxrract Act (I\ oF 1873), sxcs 58 (3) 4¥p 65 570
Japerbhas Jorabhas v Gordhan Narss (1911) 39 Bom 853 followed.
Ste Crvir Procspres Copk (Act V or 1008) sec 11 614

Kals Eormul Yu umd, Um1 Sunt ¥ 2 18
ah Fams fullowli\im arv Ums Sunter Aoi'ra (1833) 10 Cal 233 L. R.10

See Minpv Law o7

o
Kreglinger § Co.v Coken (1916) 31T I K. 599 referrad to.
See Contract Acr (IX o 1872) sxcs 56 (3) axp 65 570
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Kurri Veeraredds v Kurry Bapiredds (1906) 29 Mad. 338, doubted.
Sz Traxsrer or Paorepry Acr (IV oF 1882) &xo 40

Lalckand v Lakshman (1904) 28 Bom 466 doubted
See TRANSFER oF Prorerry Act (IV oF 1883), sec 40

Lennonv Napper (1803) 3 Sch & Lef 683 referred to
See Contnact Acr (IX or 1872) sEc 65

AMarrss v Ingram (1879) 13 Ch D 338 referred to
8es Presipncy Towns InsoLvency Ace (IIT or 1009), sxcs 6 8, 25
88,39 (3), (a), (&) (¢} (d) () (7)
Maruts v Balgs (1900) 2 Bom L R 1038, followed.
See CoxsTRUCTION OF DEED
AMusammat Backy v Bikhehand (1910) 183 Bom L R 66 appled.
Sce DEXEXAN AGRICOLTURISTS RELrer Acr (X VIIor1879) sxcs 8(w)
12 axp 13
Mussammat Bibs Walian v Banke Behars Pershad Singh (1903) L B 30
1 A 183, followed
Ses C1viL Procgpurs Cope (Acr V or 1908) sxc 93
Nepeanv Doe d Emght (1837} 2 M & W 894, followed.
See Ltyrvarion Act (IX o7 1908) sexr 1 Arts 140 141
Dugent v Smuth (1876) 1 C P D 433 referred to
See Coxrricr Acr (IX or 1873) sEcs 56 65

Pragdas v Girdhardas (1901) 26 Bom 76 consdered.

Page

498

498

289

481

74

665

541
239

529

See Crvir Procgvure Copk (Act V or 1008), sec 80 Omprr XXIII,
Rore 8 386

Pudma Coomary Debiv Qourt of Wards (1881)8Cal 802 L R 8T A 229
ollowed,

See Hixpo Law

Queen Empress v Tribhovan Manekehand (1881) 9 Bom 131, followed.
See Scir, Rianr or

Radhalar and Ramchandra Konker ¢ Anantrav Bhagvant Deshpande

(1895) 9 Dom 198 followed

See SaRARIAN

Raghubanund Doss v SadAu Churn Doss (1878) 4 Cal 135 dissented from
See Hixoo Law

Raghunath Lalmanv Nathe Jurys Bhate (1693) 10 Bom 626 distinguished.
Seo Covrract Acy {IX or 1872) src 23

Raksmkhan v Dadamiya (1209) 35 Bom. 101, followed.

See Bownar lrsrpitaey Orrices Act (Box Acr TII or 1874)
sxcs. 25, 36
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200

€08
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CASES—contsnued

Rajah Tenkata Darasimha Appa Row v Srs Rajah Rangayys App: Row
(1905) 29 Mnd 437 du sented from

See Hivou Law 129
Roberts v Berry (1803) 3 P. G M & G 28t at p 289 10ferred to

See Covrracr Act (IN oF 1872) sEc 55 289
Rup Chand v Dasodka (190,) 30 Al 55 followed

See Crvie Procrpurr ConE {dct Vor 1903) see 93 511

Secretary of State for India 11 Councal v Vallatsangn Meghrayse (1891)
19 Bom 668 discussed

See bT1r Ricar oF 260
Shardfa v Wunekhan (1901) 35 Bom 574 frllowed
See Guarpirvs 4D Warps Acr (VIIT or 1890} skcs 12 13 17 19

2tand o €00

Sita Ramv Amir Begam (1856) 8 All 32L at p 338 folloned

§ ¢ Civys Procrvure CopE (Act V 1908) gre 11 679
Stickney v Heeble [1916] A C 386 referved to

See Contracr AcT (I ov 1872) sre 65 29
Sturges v Bridgman (18,9) 11 Ch D 802 refurred to

See Nu1sance 401
Sumboo Chunder Chowdry v Narains Dibek (1835) 3 hnapp 6o follow d

See Hinov Law 27
Tara Mohun Bhuttackarjee v Krspa Voyee Debiz (1808) 9 W R 133

followed
See HinpU Law a0
*  Dilleyv Thomas (1867) L B 3 Ch 61 refirred to
See Contrace \er (IN or 1872) sEc 6o 239

Trimbal Ramiritkna v Hars Lzzmin (1910) 3t Bom o7y followed
Sce Cvit ProcepuR Cove (Acr V or 1903) Ospez X1 1ot 3 133

Vanmaly Hirgovsnl v Turachanl Gan shamias (1831) Clutty and Pt s
Bombay 8 C € Cv p 300 refined to

See Contrac Aot (IN oF (1872) sec 47 517
Tenn and Iur es Contract, In re [1894] 2 Ch 101 followed

&eXpsvor anp Poeenys ER €9
Tusalakels Amrmal v Sicaramien (1901) 2, Mad oF7 referr+d to

See Hinpw I aw [2X°)
Walter v Selfe (1551) L DeG ¢ Sm 3168t p 222 nfened to

Sce \T1saNCE -~ 201
Nlf § Sonew Carr Purler § Co, Limitadj(1915) 81 T L.} 407 r ferred to

Nee Conrrace ver (TN or 1ST srea B8 (2) avn ta &0

B l151=3
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CASTE—Suit by plarntiffs as representing the section of a caste totake account and fo
recover moneys belonging to the scetion—Meeting not properly convened—Surt
opposed by nurierous members of the sectton—Suit as representing the plasatiffs
wp]mbrlted by a large number of the members—Representatice sut not main
taynable

Se CiviL Procepuek Copr (Act V or 19 8) Ozpre I Prrir 8 158
CAUSE OF ACTION—Suit on @ Hundv—IHunds passed up country and nof made
payable sn Bombay—Conwuderalion of the Hundy being the balance of account

Lelween the Bombay merchant and thelup country merchant —Jurisdscison of the
High Court

Sce Hoapt Soir ov 473

e ————————SPLITTING UP OF—Bar does mot apply tchere cautes of
aciton are different

See C1v1L Procepusk Copk (Act V or 1908) Orper IT Prred 3ol
CHARGE OF MAINTENANCE—Right'of interest sn smmozealle properly

&See CiviL ProcepteE CopE (Act ¥ op 1°03) sEc 16 (D) 387
CHARGE TOQ JUPY—Musdsrection—High Court —Interference

Sce PracTicE 220
CHARITABLE OR PLELIGIQUS TRUST—Question refatingito should arise—

Practice

See CiviL Procepuae CopE (Acr V or 1903) sec 92 439
CHARTERPARTY

See Coxtract Act (IX or 1872) erc 66 301

Contract of—Contract ympossible of performance

See Covrracr Acr (IX or 1872) sEcs 66 6o 529
OIVIT COURT—Jurisdsction

See ApEv SETTLEMENST REGUraTriov (VII oF 1900) sec 13 146
s e Jur1sdiction

See Surr Mienr or 200

Jursedict Sutt for a declaration that plaatsl 1s the nearest

% ir of a deceased representalive Fatandar,
See Dowpay Hemgoitary Orricrs \cr (Box Acr IIT or 18,4)
sres 2o 36
OLVIL PROCFDUPF CODE (ACT XIV OF 1832) sic 329 B—Furecution of foreygn
deeree by Bntish Court
See 1 orE10N DECREE 651
¢ 34— Right of appral
See Traxsree o PROPERTY AcT {IV o7 1883) sres 83 89 L21

c: 244 2,8—Decree—Lreen
tio1—Satitfac son of th decree—Paymen? or adyustment not eertsfied to 47 2 Court
= Sulgegquent Sravdulent execution

Cee Civ1t Procrrrer Cobe (Acr Vor 100%) Ozpee \\I Rrrz 2 243
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CIVIL PROCEDURL CODE (ACT XIV OF 1833) srcs 366 371—Abatement
of suit—Mortgage—Josnt Hindu family—Redemption sust by the moitgagor
s Jus personal right—Second smit to redeem by co parcencrs mot bared by
abatement] One da 2 member of an unhviddd Thndu” family, mnstituted in the
Yest 1881 a swit for 1edemption ugunst the tgage.  Lut pending the sut le
died onthe 9th July 1883 On the 15th Outobii 1883 the Coxrt ditected that
the swit should abate  Subsequently in the year 1912 T V sson and thiee giand
sous filed a second swit fou tedemption of the same pioperty allgmg that the
propeity being ancestral they had mtetest i 1t by buth It was aho allcged
that an adalt biothu of V was intetested as a co paicener n the samo property
The tual Comt dismissed the swtonthe sticngth of the oider of abatement
passed on the 15th October 1883 Onr appial the Distint Coutt 1uversed the
d cree and remand.d the swt for disposat

On appual to the High Court

Held that there bemg no mdiation that Vs smt was bion it 1 a ripresinta
tive capaaty it would certainly be defective as a I(‘dcm];hon suit according to
all canons of piocedwre and i1f the swit was defective V's persopal 1ight to suo
did not embrace the nights of s co parceniis and none of them would beo
u;nlclmlzed by the npphcation of section 371 of Civil Piocedwie Codo (Act XIV
of 1883)

Ileld olso that apart fiom the question raised upon section 371 there was
suthunt suthonty for the conmclusion that since the introduction of tho Code of
1877 no legsl pio ecding by V shoit of actual redemption would deprive Ius
€0 paiceners of then night to redeem agminst the moitga,ee

Per Coziax —The 11ght of 2 moitgageo to enforco huis secunty by saleina
st n amst the puson Who executes with authonty expiess or imphed a
wortgage of family piroperty without jo ming the co patceneis mterestd 1ecults
fiom the nuthonzed moitgage wh b carnles with it the all embiaon,, 1en dy
Tt dos not follow that the defist of one co onnor who disins to rdem will
bar the exuicisy of the sime night by another hence anises the necessity for
Jomng all patties interested 1n one suit

Raucianpra NABATAN v SIBIPATRAC (1816) 10 Bom 213
£¢ 376—Ad) of sust
dee Civit ProceporE Conk (Act V or 1908) sec 8¢ Ozper \XIIT
Rorr 3 838

——————————(ACT V OF 1908) sEc 11 —Prior sust fo clmm posses
sion by virtuce of the h of morigagee & rights—Sub ¢ sust for repay
ment of the money adranced on morigage—2No bar of res Juheats— Biagdars Act
(Bom "Act ¥ of 1862)— Mortgage of unrecognised share of a bhag—Mortgage
vosd— Unlawful consideration—Indian Contract dct (I'Y of 1572) section 24—
Indian Lymitation Act (IX of 1905) section 6] One h moitgiyed with
possission an nnrecogmise | sharc'of & 519 with P on Mar 190 184 contrary
to the provis ons of the Bha dam Act 38t2 The mortgige ded promd=d that
after possission by the mortga. e for el ven viars the motam amount wasto
bo pail to him when ver by should lemand 1t either out of the property o by
tho mortgagor or hs hewrs p monally In 1908 B obtaned a money dxcres
aganst the estato of 1 whose ‘mortgise nght was pat up to sal and parckasd
1+ the plantiff ot a Court sale for I8 &7, In 1910 tge plantiff filed a s
o 176 of 1910 agunst the rpres ntatives of R and K to o¥tan pomsess om.
o clum was mde n that sut for paym nt of tho zmourt of the mormpge
4l Th swt faihd on the groand thit the mortease -was mnvald and themes
fore unenforceabls  In 1911 apother suit was £lad br the pun.® sju.s tie
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sams parties to recover Rs 783 from the estat of K and mn ths alternative to
recover Rs 577 fiom the cstate of B The defendants Nos 1 to 3 contended
that the smit was baried by res juiicata and also pliaded limitation

Held thit the subs quent smt for the motsag d b* was pot barred by res
Judieata as the {rm claun of 1910 for poss ssion wus not really a clam on the
mo'htgxge bat a cls m by vart 1 of the par hasaby the plantaff of the mo-tgigres
nghts

Held further that the consid ration for the motga,e bemng unlawful under
section 21 of the Contra t Act 1872 3t £ailed ab emifro and the claim for repayment
of tho mam y alvanced to the mo-tgigor as money hal and recewved bemg btosght
more than three yeais aft r the date of the mortgage d ed was barred by reison of
Article 62 of the I rmitation Act 1908

Javarbkas Jorabhar v Gordhan Narss (1914) 30 Bom 308 fol'ow.d
Bar Drwart r UMEDERA! BRULABHAT (1916} 40 Bom

CIVIL PROCEDUPE CODL (ACT V OF 1908) sec 11—Prior surf to set ande

alienation made by minor s mother — origage eieated by alsence before surt—
ortgages not made party ta the sur* —Partal sepsesentation by mortgagor -
Subsequent suit by mortgagee to support alienation —Privity betiween parties—
Stubscquent vurt not barred by res Judicata — Meaning of words clarmngunder ]
The property 1 sust ongnally belonged to one Divare In 1883 durng the
mwority of Duvare Ins mother sold it to the Bhojes fiom whom on¢ Bavach
tecerved 3t 1m ex hange for another parcel of land In 1891 by - mmple
mortsage Buachs moitgaged the property tothe plamtiff  In 1898 a smt wis
brought by D vare aainst us mother  Bavachy and the Bhojes i order to sct
asile the s1le of lus mother to the Bhojes That smi was successfn] and the
res 1t was that the sale to Bhojes wass tasile In 1901 the plantiff obtamned
adecree on his moitgage against Bavachr The property was put to sale and
was purckasid by the plantiff with pumission But when the plamtiff endea
voured to get possession he was res: ted by Devare The plantiff therefore
brought a amt in 1909 szainst Devare Bivachi and the Bhojes to recover

ses 10n The defendant Devare contended that the plamtiffs smt was barred
v res judicata as he was bound by the decree obtuined against his mortgagor
Bavachi 1n the smt of 1898

Held, that as a mere mortgagee the plainhff would not be bonnd by the earher
decision berauso Ms title aros prior to the smb 1n which the decrce agamst his
mottgagor Was obtained, and the mortgagor possessing only the eqmitv or re
demp 10n had not 1n hum any such estate as wonld emable lim sufficently to
represint the mortzagee 1 the smit mstituted after the mortgage

Sita Ram v Amur Begum (1880) 8 All 33(at p 338 followed

Raucravpea Dnowpo ¢ Matxara (016) 40 Bom

] £ ll—l’cst dreat .Ap)éh

cability of t/ ¢ principle as against co defendants] A deposit of money ina firm
Was ow:vue{m o};nal m):mtnsag\ Dand L~ Ina suit brought by D m the High
Court of Bombay to recover lus moiety of the deponit Ius brother L who was s
portneran th firm adotted us clum  butit was contested by the other part

ners, d fondints Nos 1 and 2 D fenlants Nos 3 to 6 contend d that they
w nnot pirtn rsin the firm at all  The Court passedn dcro agamst L and
d fendants Nos 1and2  The firm made losses and coased to worh L there
upon filed the prosent smit tn the Coart of the Subordinate Judge at Surat for a
dissolation of the firm anl for tang its a~counts D was male s pariv to the
aut as 8 creditor of the firm  The d fendants hos 3 to 6 sgun _contended that
they were not parlners i th firm A qu stion having ansen wh ther the con

tention Wis res judseata 1n the present suit -

Page
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Jleld thut the 1chef givun to D i the cather smt dd nob 1equue ot 1nvelve
a decision of any case betwien the co defendants and theiefore the co defendants
were not to be boun1 as betwe n each other by the Courts proceeding and decision
whith were mecessary onky 4o the deciee Whach D obtained

Per Barcnrror J — The Court 18 slow to enfoice the prnciple of res
yudicata as agawmst co defendants and the limits of the operation of the prinerple
1 such cases seem t0 me to be nanowly laid down

Farirermrsp Larrusnar v NaciNcoanD Kavripas (1916) 10 Bom 2

=

0

CIVIL PROCFDURL COOL (ACT V or 1908) scc 11—Res judicata—Decision
embodred 1n decree operates as res judicata | In 1900 the defendants obtumed a
mulgens (permanent) lea ¢ of certam lands from the then mamager of the temple
In 1810 the plantyff the new manager sued the defendants ;n_ejectruent praving
that the zmulgens leise was not binding on him anl that the defendants as annual
tenants should be evict & The Court held m favour of the plamtiff on the frst
ground but £1 want of notice held that he was not entitled at that stage to
evict the dfendants Then after due wotiee given the pluntiff agan sued to
eject the defenlants They :gam plead d the mulgen: Jase The Court held
that t{nt defence was not open to them as 1t was barred by res judicata On
appal

Held that tho defence was baued by res judicate for the deusion of the
( ourt m the earlir st 1o fivom of the plamntif upon the first part of his prayer
found a place m the decretal o1det and was a3 much deciced 5s tho other part of
the prayer which 1n the second part of that d cteta order was 1ejected

Mora Hor1arra v ViTHAL GopaL (1916) 10 Bom 663
A 11—Sale of Khots lande
on the basts that they arc alienable—Subsequent sust between the parties on the
allegation that the lands were snalsenable—Bar of res Judicata
Sce RES 1UDICATA 676

11—Suit by previous holder
of Saranam—Subsequent holder filing a surt for the same relsef—1 es Judiata.

See SABANIANM €06

EC 16 (D) — M suit for—
Charge of marnfenance—Right orsnferestan ble property—Ji dacd
Plamtiff'd filid a swit i Poona Court agamst her daughtcran law L (defendant
o 1) an) ler father (dfindant Mo 2) both of whom re 1ded 1 & N\ative State
beyoud the yunsdiction of the Court for a diclamation that she was (ntitled to s
muntenance allowince and sought to make the same a charge on the immoseable
propurty of L within the juushition of the Court The lower Coart held that
1t hal no yun diction to try the swit as the claim for muntinance was not one for
the ditaamnation of any night to or interest 1n the 1mmoveable propertr as

required by clau ¢ (d) of sation 1t of the Ciral Procedurc Cole The plantaff
having wppaled

I Id that the Court hal junshetion to pro ced agamst def nlart No 1 29
the question whether or mot pluntaff was entitled to a n bt or interest an the
mmoviable properts by way of churg as swunty for mantepans whi b enght

llnn‘yl:*d’:xlr: 6\;; a qy\(x);lwn directly witlon the terms of sxtion 16 (d) of the Giml

Held also that the Coart kad 1o Jun b ton sgunst defendant No. 2
Sitamat v Laxsusay (1015) 0 B = 8~
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CIVIL PROCEDURE CODE (ACT V or 1903) szc. 38 (1) (a)—2 Court not
subordnate to Bombay Hiqh Court—T)ansfer nfproc(ee)dm?q.r fgpur Court no
&ce Divorce Acy Inpias (IV oF 1869) sEcs 3 16, 37 anp 44 109

rc $4 Orper XXI, Rute 57—

Lzecutron of foresgn d eree by Bratssh Court
Sec Foretan DecREE 561

Fe 80—Nofice of surt—Suit
against Government—Government threateming to demolish property the subject of
sust—Surt 1erthsn two months of the nofice | On the 3nd Mav 1912 the plamntiff
gave notice to Goveinment under sect on 80 of the Civil Piocedure Code (Act V
of 1903) of a sait which he mntendel to hle for 1 declaration of ownership of certun
popeity  Shoitly afterwards the Mamlatlar thieatened to demolish the é:ru erty
which was the subject matter of the notice The plantiff therenpon ]enfj the
present sutt agunst Government on the 19th June 1912 The defondant contenled
that tho sujt was bal under section §0 as having been institated within two months
of the dute’ef the notice

Held that the swmit was not bad unler section 80 masmnc{x 2s the defendants
agont had during the currency of the rotice threatened to demolish the property
n dispate
SECRETARY OF STATE FoR INDIA v GUraM Rasvr (1916) 40 Bom 393

89 Ozprr XXIII Ruie 3
Secovp ScHEDULL Paras 14 15 20 aND 21 — Civil Procedurc Code (Act XIV
of 1882) scetson 37o—Indian Arbstratson Act (IX of 1699)—Reference to

b without snt ¢ of Court wlsle sust pending— Procedure to
enforce award~ Aunard not adyustment of swit under Order X YIII Rule 3]
The plamtiff sucd on the 11th of June 1916 to recover a sum of Rs 53396
as the price of gools sold to the defendant The defendant in his wntten statement
plendeti’ inter alia that the gools supplied by the plantiff were not of the quality
agreel upon by the puties — On the 31st of August 1916 the parties without the
ntervention of the Court agreel to refer ths matters mn dispute between them
concerning the contract refened to m the plant in respect of which the smt had
been filel 1 the Fhigh Court to the arbitration of M D and R M  The
arbitrators male thewr award on the 23th of October 1915 wheieby they awarded
to the plarntuff o sum of Rs 1001 1 0 with anterest at G per cent hll the date of
payment  The award was filed by the arbitrators on the 10th of December 1916
On the 10 h of January 1916 the plamtiff took out & notice of motwn for an
order that the aljustm nt of the smit arnvel at between the plamntiff and the
defenlant as statel in the plamtdfs affidavit shoull be recorded under
Order XAIIT Raole 3 of the Cival Procedure Cole anl a decreo 1n accordance

* therewith shonld be passcd  Tho defenlant disputel the legality of the award
on two groanle first thit the arlatrators exceeded thetr Junsdichion anl dectled
something which was not within their power to decide and scconlly that they
refuse | an opportamty to the definlant to call witnesse or that after they hal
given ham to unlerstani they woull sdjourn the matter to emable lum {o call
cvidence, thes published the award without giving him any such opportamty

Ield (1) the plamtift kaladop'ed s wrong procelare 1n applymg for a decree
on n: nwu(x'-l unlfx Order \\III Tule3

t the defenlant was entitlcd to be heard on the objections rmsed by Inm
nn(lze)r‘gmg;ph 91 of the Second Schedule of the Crl Procelare Code

Pragdasv Girdhardas (1501) 36 Bom 76 and Ghelladhar v Aandubas
(1696) 31 Bom. 835, consilered
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Per Micrzop J —No applicahion can be made to obtan a_decice on an award
except as providd for 1 section 89 of the Cole of Civil Procelme (dct V
of 1908) Under that ection the provi 1ons of the Seconl Schedule govein all
avbitra 1ons 10 g swib o1 otherwise cxcept sach mbirations as me speenlly
excluled An mbitration between the puties to 2 smt without an eder of tho
Court has not been excluled and must theteforc  come unlei the provisions whih
deal with amibitiations without the inteivention of the Comt

Smavassmaw @ Tyad Harr Ayos (1916) 10 Bom 386

CIVIL PROCEDURE CODE (ACT V or 1°08) stc 92—Sutt by a trustee against
a co trustee—ddministiation  sust— 1 oll—Charitable or reliqious trusts—
Jurisdiction—Prictire] The plamtiE as one of the two swrviving exe ators of
the mll of one Harpnanias Pwshotam datel the 15th June 1893 suel the
difindant executor 1n the Farst Class Subordinate Julges Comt at Ahmelabad—
{a) fo1 ac onnts of the propirty of the derensed fiom 1899 anl onwuls (/) for
an munchion 10 tiamng the dof ndant fiom fmther managem nt of the estite
without plantiff s consent and (+) for an njunction 1estraming the defenlant
fiom mterfuing with the pluntiff s managem nt of the sml ¢ fatv  The will

howed that the plopeity was woith R 89500 out of whieh Rs 19500
weie st apait for legacie anl the bilance of Rs 70000 was bequeathel to pusels
chautable and 1eligious purposes  Fhe Subordirate Julge hell that he hal no
Juin diction to entertain the wit a 1t fell within the purview of section 93 of the
Livil Proceduze Cole 1803 The Jomt Judge 1n appal was of opimion that the
smt as framed by the plamtiff was to obtan the a sistance of the Court for the
purpose of securing co op ration 4vith the defenlant in the due sdmmstiation of
the ¢ tate according to the provisions anl dircetions 1n the will anl mn so far asat
sought thid 1elief 1t did not come unde: s ction 93 of the Civil Pro cduro Code 1903
He thcilrefore reversed the decreo and remanded the case  The defindant having
appeale

Held affirming the order of temanl made by the Jomnt Julge that the
Subor lintte Judgo had Juisdiction to entritun the smt for theio was nothing in
tho plaint to sugqest that tho smb was finmud 1n 1elation to any chantabl or
1eligrous tiu ts and the plant contatned no prayer for relief of anv of the hmnds
specified m section 92 of the Cival Proccduio Code 1903

Prr Cuerax —If any questions relating to chantable bejnests should atisc
m the present case before the Suboidinate Julge his propir comse woull be to
givo notice to the \dvo u e Cenuinl 1n order that that ofh: er might @ ud wheth ¢
any acton should be tal en und 1 <ectron 93 of the Ciwl Tioc Ture Cody 1 ord ¢
to get any of the speaific rch fs nfuted to m that «tion It woald Le quit
possible for the “ubordinate Jud,, to contimue the admmistiaiicn of the estat upto
the point of scptrating the fund appropriated for pattieular chantt s as to which
schemes would have to be fiam @ and holdin,, thos fands in th pos sion of a .
Recanir until the Advouste General ot the Collxto tad o tuned the directions of
the Cowtt 1f such wete nece sary mith reforence to the dispowlef tto  fundsund r
some switab! scheme  Such duuctions of conrs would Fave to be tak n from the
Distint Court under scction 03

Barvsr Jaasxnarm t GovispLst Kassspas (1916) 10 Bon  £39

Yo 03—Suit for almmistration of
religions walf prop rty—Court of Wanls 4et (Bom 4e Tof 1505) sectione 31
and —Court of Wands ad {ed as guardtan sd Wt 11 tn appeal—Oms 51 5 fo
nare such a guirdian from the commencerient no? futal ts 1 ruit—Surtw *bat
Jor wnl of nolics_under section 31 of the Court of Wurd: 4¢ —Crom
ohseets n:—-Stam;éj Th pantiffs sy 1 a st undr s 10n 92 of tha
Cinl Do tare 1703 for th slmm trahen ard wama, mowt of a
nligi0as wakf proporty agamst the tr ecs of the institaam. Oc of ¢ foar
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trustees tho District Judge found defendants Nos 1to 3 to be defanlting trustees
and ordered difendant Mo 1 to refund Rs ©000 to the mstitation In
pronding for the appomtment of new trustees however the Julge ncladed
dufendant No 4 25 one of tho trustees though ho was found hable n respect of
costs A, grieved by this the plamtiff appealed to th High Cowt where pending
the appeal the Court of Waids as the guardian al litem of 1st d fondant was
added as a party respondent ond cross objections were filed on its behalf to the
effect that the smt was bad under section 33 of the Cowmt of Wards Act 1900
and that no notice having been given to the Comit of Waids as required by
section 31 of the Act tho decree was not binding on defindant No 1 The
plamtiffs appellants contended that the cross objections wuie not properly stamped

Held, that the cross objections must be stamped as on an appeal relating to the
sum of Rs 6 000 decreed aganst 1st defendint

Held also that the smb was not bad on the giound that the statutory notwo
provded for by section 81 had not been given smnce 1t was a suit relating to the
property of a reli10us wstitution and not to the property of the 1st defendant

Held further, that the smb waus not bad under section 33 of the Comt of
Wards Act as the sechon did not sy that 2f the Court of Waids was not named
a3 guardian from the t the swit was bed  The omiswion might upder
the crcumstances be treated as a mero defect or mnegulanty i proccawe not
affecting the ments of the case or the junsdiction of the Court and be correted
under section 152 of the Civil Piocedure Code 1903

Rup Chand v_Dasodiha (1907} 30 All 66 and Wussammaf Biby Walian v
Bunke Behars Pershad Singlh (1903) L R 301 A 182 followed,

54740 Auig SaHEB v SHEXE MasLEUDIv (1916) 40 Bom G512

CIVIL PROCEDURE CODE (ACT V or 1008) sEc 97 Ozpez XX\IV Ruresl §—
appeal from final decree

See TransPER oF ProprrTy Act (IV oF 1892) sres 83 89 3931

110—Privy Councid—Leave to
appeal —Sust for declaration and 1njunclion tried by the Second Qlass Subords
nate Judge—Value of the subject malter can be shown by evidence for the purposes
of the leave] \ swit for the d clarmtion and 1njunction 1 which the claim was
valued ot Rs 130 was tried by o Subordinate Judge of the Stcond Chsy  The
decree was confirmed by the Distiret Jud,r but reversed by the High Conrt on
s conlappal The pluntiff havin, applied for I avo toappeal to the Privy Couneil
the defendant contend d that as the pluntiff himself hal elected to value s
st st only Re 135 and conductel 1t 1n the Court of the dubordinate Judse the
Jimat of whose pecumary Junstietion nas Ps 0 000 he conld not contend that the
sul ject matter of the suit was worth s 10

Jl:1d overruhin,, th coutention that the smt bemng one for diddartion and
1n) netion the plaintaff by smng in th Sxond Clus Subo linat Judzos Court
xce ned to have male neither dirctly or andiexctly any sort of ¢ T s ntation to
tho d fondant as to the real or market vala of the prop rty to be affictd as
distingmshed from the fiseal valuo whih as the Twe allowd lim to do, he
placed upon the relif which he was s ehang

Hirpsbhar v Jamshedys (1913) 1o Bom T R 1031 dstin_ mshed,

AMomantar a6t v Bat Kasin {1916) 10 Bom 4

N5—ITigA Court—T'rtra
! yurssdsction—Temporary snyunction vestravming & Ilindu seid 1o
:f::;g;,’,‘,’.}’_gp lication against the order— Cuse meaming of —Jurstdietion
o o of Hombay Regulation 11 of 1677~ Iigh Courts Act (24 and 25
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Fic Ch 104) section 9—General Repealing Act (XTI of 1873)] Tn the
com ¢ of a pending smat the hyst Court granted a temporary snjunction restraining
defendant No 1 from malang an adoption bat afterwuds dissolved 1t Om
appeal the District Judge gianted the temporary injunction  The defendant No 1
having applied to the High Court agamst the order the prehminaty objection was
taken that the apphication was not compotent under section llo of the Cinil
Piocedure Code —

Held ovanhng the objection that the appheation was competent under
sectzon 115 of the Cavil Procedute Code (Act ¥ o£1908) as the order was a  wase
decaded 1n which no appeil ks within the meaning of the section

Held further that the order was open to consideration under the wiler
provi 1ons of section 5 of Regulation II of 1837 continued m foico by virfue
of siction 9 of the 11,h Courts Act 1861 and swved from ripedl by the operative
suetions of the Geneial Repsaling Act (AIT of 18,3)

Per Barcmsror J — The word case which occurs 1n section 115 of the Cinl
Procedare Code (A t V of 1908) 1s a word_of wide or comprehensive wmport and
clewrly covers a far lwgur orea thw would be covered by such a woid s smt
o1 appeal

Inasmuch as section 116 13 meiely an empowering section 'granting cortmin
Jurisdretron to the High Court and as the use o1 exercise of that yursdiction will
within the presciabed imts  be regulated by the discrotion of the Iigh Court, tho
seclion ougﬁt to reeerve rather a liberal than a nanow 1nterpretation

Bar Ateant v DepsinG Baera Toaxor (1916) 40 Bom 86

CIVIL PROCEDURE CODE (ACT V or 1808) src 135— High Court—Revisional
Jurisdiction— Decssion of Dsstract Court—Bombay District Munscipalities Aet
(Bombay Act III of 1901), scctron 160 No application can be mads under the
revisional yunsdiction of the High Court fiom the dectsion of a Distmet Court
under clause 3 of section 160 of tho Bombay District Mumcipahties Act (Bowbay
Act TIT of 1201)
Monrcrraniry oF Brioavst v RUDRAPPA (1916) 10 Bom. 509
\

131—Thouse of agrieuliurist—
Lzemption from sale— Lxemption not confined to cases of contractual debts but
ealends to restitution proceedings

See DREgHAN \aricorroURists RELIEe Act (XVII or 1879) sxc 22 194

Opper I Rure L—Plaintyfe suing
as trustees snterested sn reversson and as vesidents

See Nuisancs 101

O2DER 1, PuLe 8—S8ui’ by flasn' s
as representing the section of @ caste to take account and fo reecter moneys
telonqing to the scction— Meeting not properly comcened—Surt opposed by
numerous members of the section—Suit as yepresenting ke plain 175 supported
by a large number of the meml Repr sust not tainall, imTLa
cas v of the Dasa X4 Buass of Droach was dimded e two sectioms krown
as the Mojumpurts and Shebrnies  Tlo a coun's ard the furds of «ah sciion
were s parately hept ty d furdant No.1 who wes tle Fe-dman of the whol es e
Th  plustifls wen 2uthon od to bring the prescnt sm #* a meearg s the
Mojurapuna section Feld on the 25th Apial 169 It appeared tha tle mwees g
wasarregularly corvened  Tle pluntafls biouglt the precert smt eeder Onder 1
Linle 8 of the Crval Froceduie Cod  to tale accoantsef the furds le ompirg o the
Mcejamparia section from deferdant Ne. 1, aed to recover from Lim tle amecst

¥ us-s
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that might be found due on such acconnts bemng taken Out of the 183 membera
constituting tho Mojumpuna section, 112 supported the plantaifs tent
whilst 70 members supported those of defendant Mo 1 The first Conrt granted
the rehefs sought but the Distnct Court disallowed the second rehef On
gecond appeal

Held, that the sust as constituted must farl for the plantaffs could not 1cprescnt
nor sue on behalf of those bers of the Aoy 13 seetion who
admrttedly were i dzametrical opposition to them in the present coniroversy

IIeld, also that the plantilfs could not call m a1d the privats expressions of
consent obtuned after swit filed 50 as to supply that authonty which was admittedly
Iaclang at the time when the st was 1o fact filed

Hazs1siNpas SRIVIAL v COH2GANTAL NARSIDAS (1915} 40 Bom 158

CIVIL PROCEDURL COLE (ACT V or 1908) Orpre II Ruik 2—Cause
of astion splitiing up of—Bar does nof apply where causes of action are
dyfferent ] On T’s death 'his widow sold two of his survey numbers (403 and 401)
to D, and shortly afterwards sold sarvey No 321 to Z who was a brother of D
Jomnt n estate After the widows death B 4 daughter of T gued D and T
(another daughter of T) fo 1ecover possession of survey No 324 but the swit wasat
ber request dismsced B then havog sold the thres survey numbers to the plantsff
the present surt Was brought agawnst the two daughters and D and Z fo recover
possession of the three survey numbers The lower Cows’'s dismussed the smt on
the preliminary ground that sinco B omitted to sue 1n respect of survey numbers 403
and 404 1n the first smt  the plantiff was debaired from piefernng his clam to
those numbers 3n the present swit  The plamntiff having rppealed

Held that the smt was not barred by the provi 1ons of Order IT' Rulo 2 of the
Civil Pio edute Cole 1nasmuch as the two sets of f1icts which required to be proved
1n both swits 1n order to enable tho plamtift to succeed were dufferent sets of facts
and the causes of achion accordingly wero dafferent

Sovu varap Knusiar v Bamrisat (1915) 10 Bom 851

Onper  XXI, RoLe 2—Cil
Procedure Code (et XIV of 1882) settions 24d 255—Decree—Erecution—
Satisfactron of the decreo— Paymemt or adjustment not certrfied 1o the Court—
Subsequent fravdulent exccution] A decree Was compromsed by theIPntws out
of Court The piyment howeves was not cerlifiel to the Court Tho decree
holder baving fraudulently apphied for the execution of the decree

Jrld that tho Court shoald no 1n the exercise of 1ts duty under section 218 of
th Ciwnil Proc dare Code 1832 allow a ¢l ar caso of frinl to be covered and con
doned by the provinions of section 2,8 of the Cinl Pro edure Cod. 1832 or
Order \\I Pul 2 Civl Procedure Cole 1908

Trimbal Ramlrshna v Hars Laeman (1010) 34 Bom, 576 followed
Havsi Gopualr e Dizawa Joaan (1916} 40 Bom 833

Ozprn \\I Rote 10— Lrecutton
of decree—Cross clavma under the sare deeree—Set fF allowced even 1f one of the
claims eruld not be recovered owvang to bar of imutatim ] Ihe apphicant apphied
to execute o deeree for recovering the amount Rs 130 8'0 which ho was entitled
to recover from the t:]non uts as mesne profits Und r th same decree  the
eppements were entithd to claim the sum of R 850 ne co te fiom the spyh ant

but tlov wure yrevented fiom rcovemng it as 1t was Inrrel by hmatation They

howerer clumed to set off the amount sguinst tle amount soniit fo le
recoverad by the ng{lxmnt The Sulordinate Julpe lavirg al owed tle set-off,

4he spplicant appeal
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Held, dismissing the appeal, that the applhcant could not be allowed to execute
s dicree for the smaller sum without refetence to the larg r sum which the
decree awarded to the opponents
MaparPs GANAPPA v JAKI GHOSAL (1915) 40 Bom
CIVIL PROCEDURE CODE (ACT V OF 1908) s£c 99 Ozper XXI RuLE 89—Sale
an of deer Jud t debtor p ly selling the property so sold—
Application by judgment deblor fo eet aside Court sale] A julgment debtor
whose propurty has been sold at a Court sale 1o execution of the deciee agamst
a ught to apply to have the sale set aside as a person owning the
}(J)royextv sold 1 execution of the deuieo within the meammg of Rule 89 of
1det XAI of the Crvil Proceluie Cole of 1908 1n spite of the fact that ho has
transferied hs interest 1n the property miter the Court sale
Pavpozane Laxman v Govinp Dapa (1916) 10 Bom
OrpER \XXIV RuLE 6 (3)—Pay
ment by instalments—Defuult an_payment—Order for sale of necessary
portion of property under section 1o B (2)— Application to make the decree final
nol necessary
See DEELHAN AGRI1cULTUBIsTs RELIEF Acr (AVII oF 1879) sec 15B
CO DEFENDANT—Applscability of the principle of res Judreata as against
See Crvir Procepuzk CobE (Act V or 1008), sxc 11

COLLECTOR— Partition efftcted by Collector—Partition not sn accordance with the
direction of the decree— \stake—Collector s power Lo re open parlition

See DECELE
COMMON CARRIERS
See Conrracr Act (IX or 1872) srcs 56 65
COMPANIES ACT (VI OF 1882) secs 58 1{7—L i Iast of butories

5 o] i

—Rectificatron of requster of sharcholders—Transfers signed by transferor and
transferee and lodged before winding up of the Company—Practics of the
Company sn approving of the transfer—Transferec s name not reqastered effeet
of—No defuult or unnecessary delay or absence of sufficsent cause va dealing
with shares—Luability of transferee as confributory] The applicant o share
holder n the Indian Specic Bink Itd sold some of ks shares ta the
respondents by wanous ton fers which wre lodgd with the Company for
registration  The Company however went mnto hiquilation before the transfirs
wure 1 due course appioved of by the Board of Drrectors According to the
practics observed by tho Company transfers lolged up to the enﬁ of the
revious week were placed before the Board of Directors at their meeting in tlg
ollowmg weeh TE@ Company went mnto liqmdation on the 29th of Novem
ber 1018 At s meetmg of the Board of Jurectors held on the p evious day,
the tran fu1s lodged in the premicas weck ap to the 22ni of November only wers
considered  Tho tiansfus i duspate wero Jodzel with the Company Lrtwean
the 25th and 25th of November 1913 The applicant was dingly “phaee! |,
the hiquilstor on the N t of contnbutanies 1 S helels \ for the sla'es wi, {,
stood m lis name on the 20th of November 1913  The applicant conterdn]
that the regm ter of share holdeis shoull le rechified by tie Cour yurty
scctions 63 and 147 of tho Indian Compamis Act (VI of 1852) by eghetyinyy
the nam < of the r ponlints as tran ferecsin plac of Lis own pam ~

JIl 1 that as the appl ant had not proved that there was ethir oty , f
eallia ot canse or d fault or umnews wy delsv on the part of £} (o 4
m dﬁ‘:ﬁ;‘ng with the transfers, the reguster of share hollers entr , * ;;'
rect

60

210

118

839

SoR1BII \Cssirwarst v O A. Parwazpmay (L L 12
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COMPANY —Isquidation
Ses Coxpanirs Aot (VI or 1882) srcs 58, 147

CONSIDERATION—Fuslure of
See Contraor Act (IX or 1872), sEcs 20 65

CONSIDERATION OF HUNDL
See Hoxor, Suir oN

CONSTRUCTION OF CONTRACT
See Covtracr Act (IX or 1873) sEc 66

e DEED—Deed of sale—Contemporaneors agreement to veconvey
on payment of consideration—Ltase for a term of years—=Sale deed amounts sn
effert to a decd of morigage—Debt treated as continuing—Property treated as
security for repayment of debt] Tho pluntiffs executed m favour of the defond
ants a silo deed of lands for Hs 2600 a large part of which consisted of old
bond debts  Contemporaneously with 1t $wo more documents were executed
between the pwites ~One of them wis an agrecment of reconveyance executol
by the defundants to the plamtiffs agreemg to rcconvey the lands (1) 1f the sum
of Rs 2500 was repaid at a curtain speeified date and (2) on 1epayment with
1ntercst of sums 1f any spent by the defendants upon the lanis or of any farther
sums borrowed from them Tho other document was a leass executed by the
plantuifs unler which thev took the lands on Jease from the defendants for a
period of ten years ab an annual rental of Rs 287 which seemed fo havo been
male up of Rs 63 the Government assessment on the Iands and Rs 235 reserved
a3 rent 1epresenting nme per cent on the principal sum of Rs 2600 The
plamtrifs filed the present smt fora declaration that the sale deed passed by them
was 1 reality a mortgage and for an ouder allowing the plamtifis to redeem the
lands on pryTaent to the defendants of any sum that nught be found due to them
on accounts taken nnder the Dekkhan Agricolturists helief Act  The tnal Judge
was of opinton that the transaction was o sale while the Distmet Judgs on
appeal held 1t was a mortgige by conditional sale The defendants having

appealed,

Held that the transaction was 1n reahty a mortgage by conditional sale 1nas
much as the apparent price viz Rs 3500 wis not the yeal price of the salo but
was treated tmg regarded as 8 contummg debt between the parties, the property
being mado security for the repayment of that debt,

Aarutsy Balays (1900) 2 Bom L B 1008 followed

bASTURCIAND LaEIMadl v JARIA PADIA (1915) 40 Bom

-DOCUMENT—Sale or mortgage—Sals with option of re pur
eBase—Trantfer of Property Act (IV of 1882) sectson 58, clauss (c)] The
plantsfls mortgaeod i 1890 with the defendants 93 fields for Rs 8000 the rate
of anterest sgreed upon bung 8 percent pur snnum  In 1903 the parties made
ap accounts un ler ti mortgage and of other transachions anl the plantifls wero
found indebled to the dgz‘;dnntq for Re 13000 To pay the amount the
pluntiffs soll to the defenlants 20 out of 83 fiells morigiged. The sale-deed
contune! the provision that 1f within the penod of 20 yurrs the ghmhm reparl
R4 13007 10 one lump sam or :n nstalments the d fenlwnte should re onroy the
Tands to the pluntuffs  On the samo day the pluntiffs execated to the d fenlants
o p Tminent lease of the linls sold at & fixed annual rental of Rs $12 8-0 The

luntiffs allege] thit the transachion of 1804 was a mortgage anl sued to
l:ah mthesima i 1011 on accounts betng taken unler the D kkhan Agricul

turists Relief Act
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Held that the transaction in dispate was not a mortgrige bub a4 sale with an
option to the plantiffs ta re paichase

NARAYAN RAMERISHYA v VIGHNVESHWAR (1916) 40 Bom 378

CONSTRUCTION OF DOCUMENT—Simultaneous ex rutson of adoplion deed as
well as wull

See Hivoo Law 668

CONTRACT ACT(IX OF 1872) sEcs 20 AND 6>— I'raudulent representation and
smpersonation by one of the executants of a deed—Msstake as to a matter of fact
essential to the ag A person fraudulently mortgaging property not ks
own—Mortgagee belseving tn good furth the mortgagor to be owner of property—
Transfer of mortgage by morigagee wn fuvour of a third party—Deed of transfer
signed by the mortgagor as a concurrmng parly the mortgagor agasn fraudulently
rep. gtod owner—Transferor and transferce acting under the belref that the
real owner concurred wn the transfer—Failure of consideration—Advadance of
contract] Under the will of theu fathes J F ‘and L M becaume entrtled as
tenants 1 common to equal moities of a house at Mazagaon m Bombay The
third son € was given & nght of residence m the hou o so long as he lived
harmony with s brothers and siters C however fraudulently representing
himself to be his brother It M puiported to cieste a mortgage of a morety of
the satd house mn favour of the defendant Subsequently the defendant in conm
deration of 2 sum of Rs 1770 pard to him by the pluntuff tiansferred the sad
mortgage 1n favonr of the plawtiff The Phxnhlf having inusted that the smd
L Z!\Ig should bo_a patty to the deed of transfer Cfiaudulently 1epresenting
humself to be I DL joined n executing the said deed as a concurring gaﬂ:y The
plamtiff having discovered that the mortgage and the transfer deeds were not
executed by L 1 but by & forger 1 Jus name sued the defendant as transferor
for return of the purchase money, as on a total farlure of consideration, The
toal Judge apphied the maxim  caveat empfor and dispussed the smt The
plambiff therenpon appealed

Held that the defendant was bound under section 65 of the Indian Contract
Act to repav the purchase money to the plamntiff inasmuch s both parties being
1n the behef that the real owner had jommed 1 the transfer swero under a mistake
as to a matter of fact essential to the agresment which wis therefore avoided
undur section 20 of the Indian Contract Act
TsMATy ALLARARIIA v DATTATRAYA {1916) 40 Bom 638

93— Forest Act (TIT of 1878)--Inrcense—

Agy eement to enter snfo partnership contravening the terms of thelicense— Agree

ment not unlawgful | An agiecment to shue profits which would contrivene the

terms of the lienso as between the Forest Officer ani the licensee 1s not £abrilen

by law nor wonll 1t defcat the provisions of any Jaw

Raghunath Inlman v Mathe ITirp Bhate (1894) 19 Bom. 626, distingm ed
NaziRarnet Sivap Juast v Bapasurs DUBEYATIMSHA (1015) 40 Bom &4

34— Hortgage of gns.ed ahare of o

bhag —Unlawful consideration by
§ ¢ Civin Procepyse Copx (Act ¥ orF 1908) sEc 11 614

47— Sale and purchase of eotton goods—For
ward contract Afarch delivery—Contract not 2o be cancelled on any account—
Contract governed Ly the Rules of the Bombay Trade Assocriation—Rule 17 of
th Dombay Cotton %‘r-xde Ascociation—Fenior dound to tender grods without
demand from the purchaser—Rarliwcay receipt not a delicery order—Fendor
committing a Treack cannot sue sn damiges  Fendor not muletel sncorts Lreaek
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bewng tecAnmieal] By a contract dated the 25th Janmary 1914 the defendant
agreed to parchase from the plaintaff 200 bales of cotton—March delwery between
the 15th and 2oth  The contract was expressed to be, 1n all detmls, governed by the
Bules of the Bombay Cotton Trade Assocation subject to the excoption that it
was not to be cancelled on auy account  Under Bule 17 of the Rules of the Bombay
Cotton Trade association the vendor was bound to tender a delivery order backed
by the goods before 1 pm of dus date  In the event of his failure to do so the
buyer had three courses open t6 hum (1) to cancel the contract (2} to buy at
seller’s risk  and (3) to close a* the room rate of the day  On the 19th March 1914,
the plantuff handed over to the defendant a rattway receipt for 100 bales On the
20'k March 1914 the defendant apphed to the 1allway authouties for delivery of
the goods and fuling to get the sume roturned the rmlway receipt the mext day
to the plaint:ff anforming him that by reason ¢f non performance on the plamtiff
pat, the contract had be n cancelled by the defendnt The 1amh§ relying
upon the clauss of the contract precluding erther party from canceliing the same 1m
any event clumed the sum of Bs 2279 13 0 the duference between the contract
price and the market price m resp ct of 100 bales  The plaintaff further contended
that giving a rulway rece1p* was {antamount to gining possession of the goods
and that nasmuch as the defendant hal accepted the railway recerpt and did not
notify the pluntyff that the goods hal not come to hand before due date he was
estopped fiom plealing that the plamntiff had not made a sufficent fender under
Rule 17 of the Bombay Cotton Trade Association

Held (1) tha* 1t was the plantiffs duty to satisfy himself that the goods
covered by the recerp hala tually arived befoie due date and that 1f he farled
todoso hewoull not be absolved from the obligition of tendering the delivery
order backed by the goods according to the contract

(2) th platotff having shown nm elf to be 1 the breach coald rot approach
the Cou1t and sue for damagos on the contract

Vanmals Hargovinl v Tara hand Gasethamdzs (1891) Chitty & Patell’s
Bom 8 G C Cis p 300 referred to
MoEUACHAND RaJaray v NiHAzcIAND GURMUKHEAY (1915) 10 Bom.

CONTRACT ACT (IX or 1872) sxc 65—k n fsme may e conssdered of the
essence of a contract— TPk re sntention to make tams of essence of contract ss not
specifically expressed sn unmustakeable terma—Rule of equity todvsregard letter of
contract and take confract sub iy as meanins wplel of 1t within
seasonable fume— What takes place prior to ssgning of contrast but nothing that
takes place afterwards tobe Iza’akzd atsnjudging ofsintention] Byanagrecment
dated 8th July 1911 the defandant (respondent) agreel to s 11 ks 1nterest in certain
land whch he held on lease from the Secretary of Mate for India to the plantiff
(appliant) for Rs 80 000 of which s 1000 was puud on execution of the sgroe
ment and 1t was agreed that the fitle was to bo made marketsble, and that
Bs. 50500 should be pud on the execution of tha deed of eale which was to be

pared and recerved wathin twol monthS from the date of the agreement and

s, 500 on the transfer of the land after the conveydnce sh have been

regustered  and thers was a clanso {o the effect that 1f the purchaser did not pay

the amount of the purchase money within the fixed peniod be should forfeit his
nght to the earnest monies and tho vendor should be at hiberty to resell the propert

On 3rd October 1011, requisitions as to title wers made by the aipclhnt, The

respondent di] not comply wath the requisitions but on 6th October ke ass rtel a

nght to pu an end to the confract on the ground that time was of ats cssence and

claimed to bo en 1tl~ to the depout of Rs 3000 as the appellant bad farlel to
complete hus purchase within the time fized. In a swit for specifio performance

J1ld (reversing the appeilate judgment of the Thgh Court) that time was ot
of the casence of the contract.

=)
=
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Section B3 of the Contract Act (IX of 1872) &1 not duy down any prneiple
which differed from those that obtamned as regards contracts for the sale of land
by which equity 1n such a case Jooks not af the letter but ab the substance of the
sgreement in order to ascerfam whether the paities notwithstanding that they
named a speaific time wathun which completion was fo take place, renﬁy ntended
1o more than that 1t should take place wmathin a reasonable time

Lennon v Napper (1802) 2 Sch & Lef 682 Robertsv Berry (1853) 8 DeG
M &G 284atp 239 Tuleyv Thomas (1867) L R 3 Ch 61 and Stickney
v Keeble [1915] A. C 386 referred to us layng down the doctrine adopted
bv and embodied 1n section 55 1n reference to sales of Jand

The speaal junsdiction of equity to disregard the letter of the contract 1m
sscertuning what the parties to 1t are to be taken as having really 1n snbstance
mtended as regards the time of ats p rformance may be excluded by any plamly
exptesced stipulition that time 15 intended to be of the essence of the contract
Equty will also mfer an mntention that time should be of the essence of a con
tract from what has passed between the parties prior to the signing of the contract
the construction of which cannot 1n the contemplation of equity be affected by
what tabes place after 1t has once been entered 1nto

Held therefore that there was nothing in the linguage of the agreement or the
subject matter to drsplace the presumption that for the purpose of specific per
formance tume was not of the essence of the bugair  The subject matter or the
chatneter of the lease sold weie not such as to take the case out of the class to which
the prineaple of equity applies  The appeliant id not bind himself by his corre

d bsequent to the t toanew that time 1f 1t was not
onginally of the essence should be made so  As to the language of the agreement
atself their Lorlships agreed with the view of the Tual Judge that there was
nothing sud 1o 1t sufficient to exclude the equitable canon of ntepretation end
with his 1 that the defendant had no J; m claiming mn the ar
cumstances to treat time as of the essence

Jausuep KBopazax v Borsors1 DAUNIIBHAL {1915) 10 Borm 289

CONTRACT ACT (IX or 1872) sEc 56—Performance of contract becoming unlaw
ul or smpossible—Legal smpossibilsty— Physical bility~C cial
smporsibility—Forco Majeme—~Notficalions under the Sea Customs Act (VIJI
of 1878)—Cunsiruction of contract— Charterparty—DBill of lading] lhe
plaintilfs a finm of naturalt el Germans domg Lusiness 1 Lonlon made a
contract on the 24th July 1914 with the defendant firm through their London
agunt by which the defendants agieed to supply tho plamntif fim with 1000 tons
fleight at 118 64 perton the material to%e carmed bemy, mangunese fiom the
Poit of Bombay for Antwerp slupment m September On the 4th of August
1914 war broke out between Gieat Unitun snd Germany _On the Tth of Angust
191¢ the Government of Inla, by a Proclamation duly published in Bombay
under the Sea Customs Act prolbited the gxport from India of ammumtion and
explosives and »ll mateinals used 1n the munuficture thereof Under the Sca -
Custorns Act the Government of Inlivis only empowered to prohibit the export
of speaified uticles or things and the specification must be exact anl mominatim
Manganese not being expressly sgecxﬁal m the Jat mentionel notifieatron
the Government of Inta 1 suel'ou the 17th of O tober 114 & further notification
m superee sion of the notificution of the 5th of Augast by whih margarese was
amougst other artt les specifically prohubited  On the fth of Septexler 1914 tte
defendunts 1elying on the eather motification telegrapted to tle pluntfls thst
owing to foree majeure ihe contiact was cancelled The plaunhiffs refreed to
accept the cancellation and in 1sted npon the porform nce of the contract They
ml'se&\xenﬂy cucd the dfendants in damages o the sum of £3%2 cr Rs 7037
The defendants pleaded (1) that the export of manganese from Iodm way
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bited by the & tof India Notafi of the 5th of August 1014
P
published 1n Bombay on the 7th of August 1914, (2) that the per?ormance
of the contract becams 1mpo stble as no freight was provursble during the month
of September from Bombay to Antwerp (3) that 1t wis an 1mphed condition and
of the essence of the contract understood by both parties to bs so, that there
should be freght availible from Bombay to Antwerp

Held, (1) that having regarl to tha form of the erlier notafication datel 5th of
August 1911 the plantilfs wers right 1 contending that the defendants might
have performel their part of £ con‘rict on the 7th of Angast 1914 without con
travening any law of being «blo to avoil vt under sort1on 5o of the Indian Contract
Act as having been made unlawful after they had entared upon 1t

) The porformance of the contract did not becomo 1mposzible within the mear
1ng of section 56 of the Indian Contrast Act merely because frerghts from Bombay
to Antwerp were no* procurable from a commerual point of view, whon tho
defendants repudmted the contract

{3) That no 1mplied condition could be read 1nto the conteact that 1t was sgreed
by the parties that norml frerght conditions should continge

(4) That the defendants had tted o techmeal breach of contract as the
plamntiffs had not proved that they hal any intention of shippmg 1000 tons of
manginess to Antw rp 1o September nor hal they sulfered any losa on account of
non shipment

Beaforo a contract cin Lo broken on the ground that the acts fo be dous have
boeomo 1mpassible the Courts mast bo very sure that they are physically 1mposst
ble  Physical impossibility must go much further than more dificulty or the
noed to pay exorbitant prices e

The latter part of sactron 53 deals with casos whera the acts to be dono were at
tho tume the contract was made lawful but a legal prohibrtton has supervened after
the malang but before the porformanco of the contract and extends to such cases
the gcnoraT principlo of Jvw applicible to all contracts and expressed in roction 23

Kazt TrriiNaer v Cracavpas & Co (1915) 40 Bom. 301

CONTRACT ACT (IX or 1872} axcs B8 85—Cuntract of eharter parly—Contract
smposnble of performan e—Freyght pad sn advance—Lzport of goods d:fped
on boand_prolshited by Government—Clawm for vefund of freight—DBulls of
lading —Shipping orders—Common carrsers—Curriers by sea—Privalocarriers
—Carriere Aet (111 of 1865)—~Carriere by sea excluded by the Carrers Act—
Loss By way of demurrage] On the Ist A&n} 1015 the def.ndant Steamer
Company enfered info an agreement with C & s firm of freight contractors
whercby the latter chartered tho steamer. Hepiz for a voyage Bombay to Naples
Genot andfor Marsedles any two discharging poris at charterer s option  Subse

wantly the Jeldah w s sabstituted for the Hejrz, The pluntiffs procured from

- & Co fraght for 2,500 bales of cotton on the sa:l stexmer an) were preen
the stuppinz orders which the; ted to the defend e pl s

ut 3 500 bales of cotton on baar the Jeddah and the definlants sssued (wm{y
¥m~ bills of 11ding, relating to {fem Faving received an advanee Re 82610 6 2 for
fre1, bt The ymport of catton into Genon being probubited by orlers of Govern

ment ihe Jeddah did mo Jeave the hatbour and the vovag had to be abandoned
Lrentualls the sterrer unlnadel her earyo and the pluntdl heforo getting delivery
of their goods were yequired fo deponst s 12 600 to cover the expenses and Joss
acurred br the slup The suil sum was depori'el by the I\hm‘xﬂ- ander pro‘est

The parntrffe subsequently demandel tiere urn ¢f Ps 82610 6 3 paul by them

h,fp W. defonTants diputirg their halality to veturn 1he amount

reight anlon t
fled the s

ur for t1e recovery of the freight pard and for uhineccunt ¢f B 12600
dcp«l'fd to defriy the costs of anlosding
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The defendants pleaded (L) that money paid 1n advance for fraight was irsecover
ghle at, li{v ., (2) thP'\t they !(vere common carriers and that the nghts and habihties
of comtmon carrers were governed by the principles of Enghish law as modified by
the Common Cartiors Act of 1865, (3) that 1n sny event they weie not liable to
return the frerght money ns they were ready and willig to perform thewr par of
the contract and (1) that they were entitled to retan Rs 5038 3 7 out of the sum
deposited with them for expenses and loss mncuned by the ship

Held (1) that the contrac* became 1mpossible of performance under secton 58
of thes Im&xln évnlmt Act and that the defendants were bound_under section 65
of that Act to restore the sum of Rs 32610 6 3, berng the advantage they had
recerved under the contiact,

3} that on the evidence before the Court the defendmmts could not be tieated
as(cu)mm.‘on carriers  they having let out 1nd chartered the Whole ghip to C & Co,
for a puvate gamn

(3) that carmiers by sea 1n, India are not entitled to the benefits of Act 1II
of 1805

(4) that the defendants were entitled to cJaum demurrage and expenses imcurred
for unloading the eargo

Augent v Smuth (1876) 1 C P D 483 refared to Ths Irrawaddy Flotilla
Company v Bugwandas (1891) 18 Cal. 620 considered

Boooraxo & Co v THE Aras SrEauzss Co, Lo (1916) 40 Bom 629

CONTRACT ACT (IX or 1872) skce 566 (2) AND 65— Contract with hostile firm—
Hostale firm ineorporated 1n alsen territorscs and having a branch yn Bombay—
Contracts with enemy become llegal on the outbreak of war—Trading with
enemy—Imposasbility of performance owsng lo the outbreak of swar—Proclama
tions and QOrdinances on the outbreak of war lelween Great Britain and
Germany—Hostile Foresgners Trading Order—Liztension of time of perform
ance afier breach—atver of breach ] The defendants wore s German Jomnt
stock Company 1ovcorporated under the laws of Hanover having a branch 1n
Bombar, under the sole management of one C B a German subject By a contract
1 witing between the pluntiifs and the defendsnts by their manager” dated the
18th of ¥ nbm:ng' 1914 the defendants agreed to purckase from the plantiis the
total quantity of waste of the several descrip'ions specified 1n the contract pro
duced 1 the plamntiffs mmulls during the yoar ending the $lst Dicember 1913 at
tho respective puices specified 1 the contract and to take delivery of whi'ever
wagte might be ready at lewst once monthly The defendants deposited with the
plantifls 3} ser cent Government Promissory Notes of the face vslue of Rs 8200
1o bo retained by the pluntiffs agmwst tho fulfilment of the conirset On the
4th August 1914 warwas declired between Great Butun and Germany On ke
18th August the plantiffs wrofe to the defendants caling vpon them to fake
delvery of was‘c under the contract  On the 22nd August, the manager of tho
defendant cemmnvleﬁ!ied {hat on nccount of the existing polttzcal posttion the
defendants weto ot allowed todo business 1 India and requested the plamtifis to
heep the delivery of waste s{anding over untyl business was allowed to be resumed
On the Bth Scptember the defendants manager was inferned as an ahien epemsv
the defundunts loeal busness ceasing for all pmctical purposes Om ihe 1ith
November the pluntiffs azumn call*d upon the defendan’s to take deliverv cf the
was‘e the defendants replying that they were unable to arrange for furtler del ve
until the declststion of peace  On the 14'h “ovember an ovder ealled the Hestils
Forcigners Trading Order was 1ssaed by which an hosttle foreigver or fitts was
prolubited from earrying on orengaging 1n any trade or busiress in Bn 1h Indg
exept under & huenso 1ssued by or under the authony of the Governor Gener
Council subject to such conditions restnetions and supervinion aslthe G

BI161~7
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General m Councal may direct  On the 8rd December, the planiiffs agamn called
upon the defendants to comply with their notiee of the 11th November or or
before the Sth December and subsequently extended the txme for taking delivery
untilthe 16th December The defendants rephied on the 18th December referring to
the mternment of their manager and claimed that under section 56 (2) of the Indian
Contract Act the defendants were 1eheved from the performance of thewr part of
the contract  On the 8th February 1916 the defendants obtarned a license lmited
to the winding up and hquidation of then local busimess under Government super *
wisien  On the 16th Februarv the plantiffs infoimed the defendants that they
had sold the waste of which the defendants had been under contrict to take
delvery at nJoss of Rs 4270 13 0 and after deducting -the value of the depost
demanded payment of Rs 2074 132  On tle 11th March the plamiuffs filed the
sutt to 1ecover the sum of Rs 4270 13 0 fiom the defendants and for a decluation
that the plantiffs weie entatled fo retun the 33 per cent Government Promissory
Notes and to set off then value in pmt satisfaction of the decictel amount The
defendants pleaded (1) allegility of contract on the outbieak of war (8) imposstbi
Iity of performance and (3) wawver on the part of the pluntiff grenting extension
of time of perfoimance till the 16th December 1914

Held, (1) that the contiact m swit became 1llegal on the outbreak of war and was
dassolved on the 4th August 1914

(2) that 1t had become rmpossible for the defendants to perform thewr part of
the contract owing to subsequent events ansing from a state of war

(8) that assuming that 1t only became so after the 14th November 1014 the
Blamuﬂs gave the defcndunts fmther time for taling delivery unmtil the 16th
ecember and so watved anv bieach commtted before that date

(4) that the defendants were entitlel to 2 return of therr deposrtt under
sechion 85 of the Indian Contract Act

Janson v Driefontern Consolsdated Mines, Tamited {1902] A C 48Latp 509
W Wolf & Sons ¥ Carr Parker § Co Ismited (1915} 31 T L 407
and Kreglenger § Co v Coken (1916) 81 T Lt R 592, referrod to
TexTiLe MaxvracrorinGg Co Lrp o Siroxon Brormess (1915) 40 Bom 570

CONTRACT ACT (IX or 1872) sec 70—Payment made for another—Non gratuit
ous payment—Obligatson of person enjoying the benefit—Mortgage—~Stranger
aying off @ sub g Subrog T The dcfendant No 1 mortgaged
s lands 1 1893  In 1904 ‘the mortgaee sued on the mortgage and obtmined a
Qecree for the mortpaze amount orn default the sale of the property The
mortgigee applied 1 1905 for sale of the mortgaged proper y  About that time
the plainhif went into posse sion of the lands on 4 ten years lease from defindant
No'l Shortly afterwards defendant No 2 who held a money deciee agamnst
defendant No 1 brought the Fmpﬂly to sale and purchased 1t himself  In 1907
the property was put up to salo 1n execution of the mertgigeo s decree  But dofend
ant No 1 borrowed n sum of Rs 2463 from the pluntilf and pud off the mort
gageo  Subsequently defendant No 1 solda portion of tho property mortgaged
1o plaintdff for 1s 4000 the con 1d rition bewsg made up of Re J 163 with other
sums Junt to defundant No 1 personally  In 1908 defundant Mo 8 sged plantiff
to recover possession of the land  and obtaned pos ession  The pluntaff filed the
resont suit to recover the amount of Rs 1000 from the defendants per onally or
{:v sale of the propurty

JIeld that defundant Do 3 was_not per onally lubl to repiv Ry 3463 fo the
Juntif under section 70 of the Indim € ntract Aet (IX of 1873) for 1t could
pot be sad that the prvment was made for def ndant No 2 the plantaff having
without reference to the sccond defendunt 1ntraded lamself 1o order to make the
pavment without the second defendunt s knowledge
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Held further that the land 1n p of defondant No 2 was ch bl
with the sum of Rs 2463 becauss the pluntiff bemg a stranger who paid off 2
subssting  mortgage was entitled to be snbrogatef to the positron of the
mortgagee

Held also, that defendant No 1 was persouslly lable to make gool the
defictency

Per BarcEELOB J — Section 70 of the Indian Contract Act mahes proviston
for compensation to be pud by a person enjoving the benefit of a non gratmtons
act but for the oporntion of the section certain conditions ate prescuibed = They
ate that the thing done shall be lawfully done that the mtention shall not have
beew to do 1t giatwtously and that the other person shall onjoy the benefit *

Tavoys Fars v Tristsax Diaaa (1918) 40 Bom €46

CONTRACT ACT (IX OF 1878) sec 103—Transfer of Properly
Act (IV of 1882 as amended by Act II of 1900), sectvons £ and 137— Instru
ment of title to goods—Rail, 2 pt- ppagesn t t—4. to

rarlieay receipt ‘effect of ] On this appeal their Loidshups of the Judieal Com

mrtee gghollmg the decision of the High Court 1n Amerchand § Co v Ramdas

Vithaldas Durbar 1 L R 38 Bom 35) held the railway recetpt 1n gueshion

m the case was an_ instrument of title withiu the moeaning of sectron 103 of

the Contract Act (IX of 18,2)

Raxpss VITEALDAs v AxercHand & Co (1916) 40 Bom 630

CONTRACT C 1 F —War—G ¢ proclamations prohbitsng trading with the
enemy—Goods shipped sn enemy Port—FEffect of proclamations on contrast—Per
Jormance of contract becomes illegal

See SALE OF GooDs 11

CONTRIBUTORIES LIST OF—Tranfers signed Ly transferor and transferce and
lodged before winding up of the Company—Transferecs mame nof yequstered
effect of —No default or unnecessary delay or absence of sufficsent cause sn
dealing with shaves— Liabilsty of transferee as contributory

See Coxpanies Act (VI oF 1883), sEcs 63 147 134

CONVLYANCE—dgresm nt fo convey property by an adminsstratriz having a
beneficral snterest therean— No words of lvmiation sn the agreement fo :nnv;_y
specifynng whether of wae qua administratrz or qua bensficial owner—Principle
o be applied sn ascertasming wn what eapacsly the admsnistratrir acted

See Vexpor axp PuscmasER 69

CO PARCENER—Decree against one co parcener—Right to attach and sell ths
snterest of another co parcener sn executson—Declaration, suit for

Ses Hinou Luw 329

COSTS—Sale and purchase of cotfon goods—Forward contract March delsoery—
Fendor committang breach—Vendor not muleted sn costs brea k besng technséal

See Conrzact \ctl(IX oF 1873) sEc 47 517

Taration of Costs—Costs are awarded as an indemnity and not as a
penalty—CQosts of the Sccretary of Stats for Indsa to be fared sn the ordiary
way—Profil costs of the Government Solscitor and brs ffees to the Advocate
General to be allowed on taxation—Application to revicw ¢4 cer sfica’ of te
Taring Master] Where the Secreary of State for India 3s a party to a smf filed
mn the igh Court m its Owdinary’ Onginal Cival Junsds 1on and costs are
awarded {0 him he1s entitled to Lave his Dill of costs tazed 1 tha orlicars wav
although the Government Sokertor and the Advos.e-Generd empliged on kus
bebalf are pud fixed salarics for the conduct of all Crown casos.
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Hence all profit costs of the Government Soheifor and brief fees to the
Advecate General should be allowed on taxation
Nusserwansr & Co v 8 S WARTENFELS (1916} 40 Bom 588
COUNCILLOR-~Liabulsty for musapplied funds
See Boxuray Distrrcr Mounicipartries Act (Boar Aor III or 1901)
§EC
COUPI OF WARDS ACT (BOM ACT I OF 1905) secs 31 32—S8wt for adm
nistration of religious wakf property—Court of Wards added as guardian ad

Iitom v appeal —Omssion to name such a guardian from the commencement not
Satal to the surt—Suit not bad for want of notsce under sectron 31 of the Aet

See Ctvis Procepuze Cope (Acr V oF 1908) stc 92 541
CRIMINAL PPOCEDURE CODE (ACT V OF 1898) stc 387—Slatement made
¢

168

A

by accused before C g
See PrACTICE

220

341— Deaf and dumb
accustd-—Procedure and practice] Though gieat cantion and diligence are
neee sary in the tmal of a deaf and “dumb person yet if 1t be shown that such
person had sufficient intelligence to undeis and the ¢hara ter of lus eriminal act,
ho 13 hable to punishment

Exreror v A Dear anp Dump accusep (1916) 40 Bom 598

403— Previous acquitial
—Subsequent trial kow far barred— Penal Code (Act XLV of 1860} sectsions 467
109 471] The acoused was tied before a Cowrt of Sessions for abetment of
forgary 1n 1elation t0 a document under sectons 467 and 109 of the Indian Penal
Cole ‘and was acquitted  He was agawn tried before the Court of Session for
usmg 8s genumme the same forged document under sechion 471 of the Indian
Penal Code It was objected that the lsnevmus acqmittal was a ba to the second
tnial un ler section 403 of the Crimnal Procedue Code

Held oveniuling the contention that sub section 1 of section 463 of the
« nmnal Pro edme Cole did not apply to the case, tmasmuch as the case was not
one contemplated by section 236 thatis to sav, a cise wheie upon the facts
proved 1t was doubtful what should be the true view of the offence constituted

Held further that the case fell under sub clause (3) of section 403 for the
sertes of acts beginming with the forgeiy and ending with the user of the forged
do ument 1n the Civil Conrt to support the cvil elum must be regarded as o
connected together as to form the same transaction or carr, “ﬁ through of a
«inle predetermined plan so that under sectron 230 (1) 1t would have been com
petent to try the accused for both offunces 2t the same trial

Held al o that the case fell under sub section 4 of section 103 because the
Court which acquitted the piisoner on the charge of abetment of forgery was not
compttent to try the offence under section 471 of the Indian Penal Code 1nas
mucg a9 at the timo of the eather trul no sanction for the prosecution under
eection 471 lud been given under sectron 196 of the Crtminal Procedure Code

EupErdR v Jivizay DaNEARIT (1915) 40 Bom. 97

B17—0rder as regards
disposal of property—Discretion n making orders fo be judicially ermﬁzd——
Currency note—Property passes by delwery] The accused stole a currency
nots which he oﬂere{to a ‘goldsmith ns pnce for gold ornaments purchised by

him The goldemuth not hiving had sutheient cash got the note cashed by a
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neighbounng shop heeper (apphernt) who eashed itan good fath At the tnal
of the accused the mote was sttached fiom tho applicant The zccused was
convicted of crimmal breach of tru ¢ of the currency note which belonged to
Government and the note was ordeied to be delivered to the Crown The
appheant taving npphed —

Held, that as property m n currency note passod by mere delwery the
apphicant had obtuned a good title to the note motwithstanding that the accu ed
baﬁ no hitle

The Collector of Salem (1873) 7 M2d H C R 233 and Empress v
Joggessur Mochs (1878) 3 Cal 3,9 followed

Orders under zection B1710f the Crimmal Pro edure Code (Act V of 1898)
are discictionary but tho discietion 13 open to correction where 1t has been
exercised 1n violation of accepted Judicial principles

In re PANDHARINATE PUNDLIE {1915} 40 Bom 186
CRIMINAL PROCEDURE CODE (ACT V OF 1898) sEce 523 52i—Order of
forfesture passed by Magystrate—Sale proceeds credited to Government—Sust to
recover the amount
See Surr, R1GHT OF 200
CROSS CLATMS UNDER SAME DECREE—Set off allotred even sf one of the claims
could not be recovered owing to bar of limifation
See Crvir ProceEposE CopE (Acr ¥ oF 1908) Ozpez XAT Roie 19 60

CROSS OBJECTIONS—Stamp

See Crvir ProcepURe CoDE (Aot V or 1908) sec 92 b1l
CURRENCY NOTE—Properly passes by delsvery

See CermiNan Procepuse Cope (Act V oF 1898) sec 517 188
DATTABA CHANDRIKA sEc 5, Pagas 34 & 25— Construction of

See Hinou Inw 2.0
DEAF AND DUMB ACCUSED—Procedureland practice

See Cristrvar Procepurk Cone (Acr V oF 1898) sec 311 598
DEATH—Presumption of

See Luurrarroy AcT (IX oF 1908) Ants 140 141 238

DERT—Son ¢ Luabiluty to pay futher s debts—Debts contract. f
aganst GW"nm{"’ "-zg;m Condues Tates 19{;} ract-d antrade carmed on

See Hinpv Law 123
DECLARATION AND INJUNCTION, SUIT FOR—Swit tried by the Second Class

Subordinate Judge— Leave to appeal—Priny Couneid— Fal,
can be skown by‘zv;dencgﬁ;r MuP}mrpmn n'j,'lhs lea‘vz e afthe eyt malter

See Crvin PracepUek Cone (Aer ¥V or 1908) sc 110 477
DECLARATION SUIT FOR-—Declaration \that plavatyff ss the nearest heir of @
deceas { representative Vatandar—Civsl Court—Junadiction

See Bowsar MrrEpITanY Orrices Acr (Box Acr III or 1573)
sECs o

D, against one co parcensr—Right (o atia X ond
sell the snterest of another co parccngr "= ere:vha{‘ v

See Hixpr Luw v o]
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DECREE—Exzccution—Cross claims under the same decree—Set of" allowed even of
one of the clams could not be recovered ovang to bar of himitation
See Crviz ProcepurE Cope (Acr Vor 1903), OxpEe XXI Rorr 19 60
Erecul S tion of the decree—Sub ¢ fraudul /
See Crv 1t ProcepusE Cope (Acr V or 1908) Orper XXI Ruir @ 833

——————Exzecution of d ecree—Partition effected by Collecior—Partitron not
accordance with the direction of the decree— Wrongful” distribution of shares—
Ahstake—Coliector s power to re open partition—Court s duty to rectyfy mistake
of its agent] One Atmatam Bhagwant a member of Mirast famly biought
a swt for partition of hys 1/36th share m three willages In November 1888 a
decree was passed directing that the half share of the Dasai family 1n each of the
three villzges should first be separated and the 1ematning share divided between
the members of the Muias: fanuly m accordance with the deciee  Atma amapphed
for execntion of the deciee 10 Darkhast No 127 of 1893 but before purhition was
made on this appliestion defenlant No 8 filed Darhhast No 401 of 1894 for hs
share  These Daikhasts were disposed of 1 1898 when defendant No 8s share
was separated and given mto s p e appell defendants Nos 10
—19) then appliel for sepwrate possession of their share :n 1900 bot when the
surveyor prepared a hist of lands remamming over after the first partition as the
share of the appellant the latter found that the Khasgn land in one of the village
remainmng £o1 thexr shaie was less than what they weie entitled to and that the plots
below and adjoiming their houses had been allottel to the shaie of defendant
No 8 They then applied to the Collector to re open partition The Collector
dechinel to do this and referred the matter tothe (ourt on the ground that the
appellants refused 10 take possession of thewr shares The appellints therefore
applied to the Court for fiesh partition and determimation of their legitimate
share The lower Courts dismissed therr appliation as bemg barred by res
yudisata  On appeal to the Hagh Court

Held grenting the apphication that the Court would not allow a mistake of one
of 1ts agents 1n carrying out 1ts drrections to work permanent injustice
RaucEaNpes DINEAR + BRISHNAJI SAxmaRAN (1916) 10 Bom 118

—— -Execution of the decree passed by Baroda Court—Application for
execution presented to Baroda Court though wnthin tsme according to Daroda
law still out of time according to Britssh Indian Law—Transfer of decrce to
Britisk Indvan Court—E: son barred by 1 ] A decree was passed
by the Baroda Court 1n 1909  The first nyglxcahun to execute the decree was made
n 1913, 1t being within the time prescribed by the law 1o Biroda The decreo was
transferied to the Ahmedabad Court (British) for execution 1o 1915 where the
Jud 1 tended that no application to execute the decree having been
made within three years of 1ts date, the execution of the decree was batred

Held that the decree was bl of i the Ahmedabad Court
having been barred according to the Brtish Law of Limutation which governed
the ease.

Ni1B1pEAT VAZIRBOAT v DAYABEAT AMULIEEH (1916) 40 Bom 601

——Order passed under section 8§ of the Transfer of Property Act +f not
appealed against cannot be questsoned n an appeal from the decree absoluts for
sale

See Travsrer or Prorenty Acr (IV or 1852) szes 88 §0 321
e AGAINST ONE CO PARCENER —Rught 2o altach and sell the anter st
of another co pascencr sn execution—Declaration surt for
Seo H1xpU Luw 820
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DECREE EX PARTE—Derrce a nullity
See ForRIoN DECRER 551
DEED CONSTRUCTION OF
See ConsTRUCTION OF DEED 74

DEERHAN AGRICULTURISTS REIIEL ACT (AVII OF 187 )—Redcmption
surt—Tagavs aatance by Government nature of—~ duction sale for mon payment
of the adrance— Benarts purchase by the mortgagee— Advantage gasned 1n dero
gation of the mghts of the mortqagor—Purchase enures for the benefit of the mort
‘gagor—Indian Trusts Aot (II of 1882) section 90—Transfer of Property Act
{IFV of 1882) section "6 clause (c}—Land Revenue Code (bom Act V of '1679)
sections 56 153—Land Improvement Loans Aet (XIX of 1883) section 7‘]
One B p1s ed a an mortgage of the properties i smt 1m wavour of N on the 20th
September 1891 After Bs death lus widow L for herself and on behalf of her
minor daughter the plunt:f executed a fiesh possessory mortgago 1 fivow of
defendnt No 1 1n 1803 and put hum n possession Biforo the date of this mortgage
K had obtained a fagavs advance fiom Government on smvey No 311which was 1n
cluded 1n the morfgage Tn 1903 survey No 311 was sold bv public auction fou the
arrears of fagavs and was putchased by defendant No 1 through s gumasta,
defendant No 2  On the 4th Angust 1909 defendant No 1 assigned his mortgage
11ghts to defendant No 3 and on the s<ame day defendant No 2 sold survoy Ne 311
to defendant No 3 In 1912 the plaintiff sued to redeem the survey number along
with the other moitgnged property under the provasons of the Dekhlun Apneoltn
nists Relief Act 1879 ‘Lhe defendant No 3 contended that since the sale the
plamtaff had no right left m suivey No 311 and was not entatlel to 1edeem 1t On
these pleadings the question arose fo1 consileration whether the fagar: dues were o
charge of public nitme which the mortgages was bound to pay and whether the
sale having taken place the provisions of section 56 of the Liand Revenue Code
would appl¥ so as to leave no room foi the application of section 90 of the Indan
Trusts Act with reference to the conduct of the mortgaged

Held that the fagaes advance was a chatge of a public natwie within the mean
wng of clause (¢) of section 76 of the Transfu of Property Act 1893 It was
a Government demand aceiuing due in 1espect of the land while 1t wa 1 posses
s10n of the mortgagee

Held also that the salo having tahen place owing to the default of the mort
gee section 90 of the Indian Lrusts Act apphed

Jleld fuitha  that section 56 of the Lanl Revenue Code did not apply as it was
hellasa fat that there had been no foifer ure such as would be n necessary
condition precedent under section 153 of the Land Revenue Code to the applici‘ton
fi (gm provisiors of seetion 66 for the purposts of iecoviung dues as mrews of

wd rev nue

Camira Boora v Bar Jaust 1916) 40 Bom 183

BEC 3 cr (
AND Scc 10 A—S8ust for possession under a sale deed—Contemporancous Iear!—)
Dature of suit—Intention of parties) The pluntiff relving on hie sale ded
of 1887 sucl to recover posse sion of the'land i ™ wt all ging that the d fendant
h1tat as In tenant under a lea ¢ of even date with the sale deed Th defenl.nt
1k aded that has fither and not the pluntiff wis the puich er under the deel of
1587 that the plantiff was the savhar (creditor) who advan ed monev end tle
payment of interest was  ecured by the contemporaneous la.e Do h the lower
Loutts w nt 1nto the question of 1 ention of (he part s under sec 1n 10A of the
D hihan Aguculturss s Relief Aut and found the d fendwnts ca ¢ e tabhished on
facts  Onappeal toth Thgh Court



xxIV] GENERAL INDEX

Page

Held that the case was rightly disposed of under section 10A of the Dekkhan
Agricultonsts Rehef Act  The natuie of the st under clause (y) of sechion 3
of the Act should not be determined by the fisme of the plunt, but by the
allegations of the partres which rused the question of mort,age or no mortgage

G4UTAM JAYACHAND v Marmarr (ll916) 40 Bom 397

DEKEHAN AGRICULTURISTS RELIEF ACT (XVII OF 1879) sEcs 3 (w) 12
AND 18—8ust for redemption— Mortgage superseded by consent derree—Allega
tion of fraud—Form and realsty of the smit] The pluntiffs father executed a
mortgage n 1894 In 1899, the mortgagee sued the mottgagol for the 1ecovery of
the moitgage debt and for sale of the propary  In 1930 there was a consent
deciee by which & new sum was faken as capitahized punerpal and provision was
made for pavment of monev by wnstalments ~The secuntty under this arrangement
differed m some partrenlns fiom the secuty of the earlier moitgige On the
same day as this consent decree was obtamned survey No 60 which meluded m
the olde: mortgage but was excluded from the pmview of the consent decree was
sold by the maitgagor to the mortgageo In 1103 tho mortgageo obtained posses
sw0n of the property and since then remained 1 possession  In 1911 the plaintiffs
bronght s smt to 1edeom the mortage of 1894 by setting aside the consent decree
and the sale deed alleging that they were obtamed by fraud coercion and musrepre
sentation

Held that the smit though n form & redemption smit was 1n relity a smt to set
agide a sale deed and a Courts decreo and then to recover property of which the
plamtiffs had been fraudulontly deprived  Such a st 19 outside the provisions of
the Deklhan Agrienltunsts Pelief Act 2879

Musammat Backs v Bikkehand (1910) 13 Bom L R 66, appled

Section 3 clause (x) of the Dekkhan Agriculturists Relief Act 1870 contem
plates exther simplzester or primanly and substantially & mortgage suit

VINAYAERAO BALASAHEB ¢t SHAME40 VITHAL (1916) 40 Bom 665

15 B—
Payment by nstalments—Defaull tn paymeni- Order for sale of nesessary
porison of properly unler section 1o B (2)—Application to make the deeres final
under Order XXXIV Rule’ (2) of the Covsl Procedure Code nof necessary
A decree holder for sale upon a mortgagu m default of payment of instalments
ordered under section 15 B (1) of the D kkhan Agricnltunsts Rehef Act (XVII
of 18/9) need not apply under Order XXXIV Rule 6 (2) of the Civil Procedure
Code 1o mako the decres final before he can apply for sale of the mecessiry portion
of the property under siction 1o B (3) of the Act

FoasmagTH Vixavax v Pawa Dasr (1916) 40 Bom 492

SLC 22——Haw}
of agricultursst—Ezemption from sale—ILzemption not_confined fo cases o
c‘o/nh"vac!ual debis but e.rlfmif tr':/remhman proceedings—Cimsl Procedurs Code
(Act V of 1908} section 144] The defendints pud 1nto Court a sum which they
hnd to pay under a decrce and at the same timo prefoired an appeal ngamnst the
decree  The sum pudnto Court was taken nway by the ghumﬂ The appeal
filod by the defendants was successfa) tho decree was Teversed and the suit ordered
toleretind  The defendants thercupon apphed under the provisions of section 144
of the Cuvil Procedure Cole for reshitution of money paid by them and pray d
for an orlder to & 11 the plamtiff s house 1 c1s ho failed to male tho restitation
Tho plaintft coutended that he bemng an azricalturist his hous cold not be sold
by virtue of the provisions of section 23 of tho D kkhan Agneunltunsts Rehef Aet,
1879 The lower Crurts nega 1vel the contention on the ﬁrotmd that the provis ong
of section 22 applicd onls 1n cases of contructnal debts and not to reshitution pro
ccedirgs  The plantull having appealed
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Held thatif the plantiff was an agmeul uris, his housy was 1nmune from
salo onder section 22 of the Delkhan Aguculturists Rolief Act (AVIL of 1879)

The trus constrac 10n of section 23 of the D 1hhan Agncultuns's Relief Act
(XVIIof18/9)1s first o geneial provision that 1mmoveablo propeity belonging
toan agneultunst shill always be 1mmune from sals aud s condly a proveso
directing that this 1mmunity 1s subject to exception where the two following
condrhons are both satisfied thatis to sav, (2) wh re the d croo or ovder i guestion
relates to tha repayment of 1 debt and (4) wher, the aguculturis' 8 property has
been specifically mor gaged for the payment of that debt The hmiting words
referring to a debt occur only 1 the proviso and cannot be umported nto the mam
rulo 50 as te restrict 1ts express generality

MaHADEO RANGRATH » Raxts TUEARANM (1915) 10 Bom 194

DEKEHAN AGRICULTUI ISTS RELIEF ACT (AVII OF 1879} sEc 72—Agr:
culturist—Status at the tame when the cause of action arises—dons of vriginal
debtor notan existence at the date of the cause of action areyct willin the
statute— Person meansng of ] The defendants father rassid a regis‘encd
bond tothe plamtrffin 1900 the'cans of a ton unde which acerued m 1901
In 1913 the plantift filed a st to recover moneys due under the bond and
ined to bnng bis clum 1m time by reference to the provisions of section 72 of
the Dekhban Agucultunsts Relief Act (XVII of 1879) The defendants
contended that the scction did not apply, fo: at the time the cause of action
aross m 1901 they were not only nobagucnlturis s but wers not 1 existence
atall The lower Court nogatived the contention aund decrced tho smt  The
defendants having appealed

Ifeld that the smt fell within the scope of section 73 of the Delkhan
Agncultwusts Relief Act and that tho plamtift was entitled to tho extended
Lmtation

The word ¢ person’ m scction 73 of the Dehkhan Agriculturists Relief Act
(XVII of 1879) 13 equivalent fo the word defendant which occurs m s ¢
tion 3 ¢l (t0) of the Act

PIRRAPPA v ANNAJI APPATI (1915) 40 Bom 189

DISTBICT COURT—Jurssdiction—Custody of manor

See GUARDIANS AND WirDs Act (VIII o 1890), eEcs 12 13,17 19
24 axp 25

DIVESTING OF LSTATE ON 'ADOPTION—Property of the natural father
ersted exclusively sn the son before adophon—After adoption the propery
remains wn the natural family

See Hinpo Law 423

DIVORCE ACT INDIAN (IV OF 1869) secs 3 16 37 axp 44—Dissolution of
marrl;ge-Allman_y-—Juru‘dlE!mn—]\nlllre of High Court s yurisdiction—Ciril
Procedure Code (Act Vof 1908) section 24 (1) (@)—Transfer of proceedings ]
Inasmt for dissolution of mamriage under tho Divorce Act (IV of 1869) a
decreo was passed 1n_favour of the petitioner by the Divisional Judge Nagpur
Division  Lhe sasd decres was confirmed by the High Comt on the 20 b Novem
lcm- 3911 Tht;h:ua:lcssful pe‘liloner thereapon  having appled to the High

o) TayIn; e oppon rd t
pY; nhmgny 4 pponent may bo ordered to pay her proper stms by wav
JTeld that the Court which was empowered to mshe the order ex'h r for shmony
or for the mantenance and education of the chilinn was the Co.rt of tko
Dinisional Jadge and not the High Court
Leld further that having regaed to the na ure of the porconal jrraslivion
which *he Tigh Conr oes ssal ovur Enrepatn Brs h abjects wn 'er s 103 7
B8
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of tha Divorea Act 1869 th Qouzt of the Dimsonal Judge was not a Subordwate

Court 1 the sense 1n which that expression was used i ssction 24 (£) (a) of the
Cuivil Procodure Colo s0 as to enabla the High Comt to fransfer the Praccndmgs

of which notice hal boen served npon the respondent to the Divisional Court for
disposal
WALLACE v WaLLACE {1916) 40 Bom 109
DOCUMENT, CONSTRUCTION OF
S¢e ConsrevorioN oF Documexsr 318
See HiInpy Taw 668
DOWER—Right to retasn property sn lsey of dower—Herstable right
See MAHOMEDAN Law 34
BASEMENTS ACT (V OF 1882), sEc 15—Defence of nuisance acquired as an
easement
See Nu1sance 401
EVIDENCE ACT (I OF 1873) sec 24—Police Patil arresting the accused—
Statement made by accused before C Magssirate—Ad: balaty

See PRACTIOE 220

108—1Widow disappearance of—

Presumption of death—Gnus of proof
See Luurratron Acr {IX or 1908} Serr T Arts 140 141 239
EVIDENCE ADMISSIBILITY OF-—Beguest to a person not named 1a the will
See WiLL
OF VALUE OF THE SUBJECT MATTER—Sust for declaration and
snyunction tried by the Second Class Subordiuate Judqe—Pruy Council—Leavs
to appeal
S¢e Crviz Procepurk CopE (AcT V or 1908) sEc 110 477
EXECUTION—Decree— House of agriculturist—E: tion froms tale—E:
not confined to contractual debts but extends to reststutson proceedings
See DERETAN AgrIcULTORISTS Runiee Acr (XVII or 1879) eEc 22 194
—Decree agasnst one co parcener—Right fo attaeh and sell the snterest
of another ¢o parcencr— Declaration, sust for
See Hivpv Law
————— Decree passed by Baroda Couri—Transfer of decree to Britssh
TIndsan Coxrt for eXecutson—Lsmitatson
See DECRER
e e Foresgn decree—The British Court can snqure of the decree was
passed withy urssdiclion
See Forriax DEcrer
<, of the d Sub ¢ fraudul "
See Crvir Procepurg Qope (Acr V or 1008), Ozper XXI, Rurx 9 333
OF DECREE—Court sale—Judgment debtor privately selling the
property 10 sold—Applscatson by yudgment deblor to ¢t aside Court sale
See Civir Procsoure Cope (Acr V or 1808) Ospes XXI, Ruze89 557

320

604

851
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EXECUTION OF DECREE—Cross claims under the same_decree—=Set off allowed
cvun 1f one of the clayms could not be recovered owng to bar of Lumitation
See Civit ProcepuRE Copk (Acr V oF 1903) Osper XXI Rore 19 €0
——————————————Partition_¢ffected_by Collector—Partition not in
accordance with the direction of the decree—Wrongful distribution of shares—

Alustake—Collector s power to ve open partition—Court s duty to rectyfy mistake
of tis agent

See DECRER 118
EXECUTOR—An execufor not renouncing on citation must fake out probafe—
Letters of Adminsstration can otheruise tssue
Se¢ PROBATE 666
————e—————Pru1ate directions guen by the testator
See Wrirt 1
FAMILY ARRANGEMENT—Adoption—TWill s favour of a grand daughter—

g deed as well as will—Adopicd son s consent
binding effect of —Dispositson good as a family arrangement

See Hinpu Law 668
FORCE MAJEURE—Cancellation of contract
See Contract Act (IX or 1872) sEa 56 801

FOREIGN DECREE—Decrec passed by Baroda Court—Transfer of decree to
British Indian Court for execution—Limitation,

See DECRER 504

E: by British Court—The Britssh Court can snguire
|f the drcree was pa:sed with ]uﬂsdwlmn—Ex parte decree—Absent defendant
ree @ nullity—Cwil Procedure Code (Aet ¥V
o} 1908) seclion 44 Order XXI Rule 7—dct XIV of 1882 section 299 B
It 15 open to a Brtish Court executing a_foreign decree to enguiro whether the
foreign Court had Jurisdiction to pass the decree

Adecreo pronoanced by a Court of a foreign state n a personal action
w :ﬁsmum the sbsent party not having submutted himself to ats authonty 13
o nullity

Jrvarra Tiaoarea v JEERGT Munasfera (1916) 40 Bom 851
FOREST ACT (VII OF 1878)—JIacense~ Agreement to enter snto partanership con
travening the terms of the license— Agreement wot unlawful
See ContracT Act (IX or 1872) sEc 23 (13

FORFEITURE—Order passed by Mag;stm!e—Saleproceedc credited to Gorernment
—Stust to recover the proceeds from Government

See SurT Rient oy 200
FORGERY—Sust to declare the forgery of an instrument— Lsmitation

See Lustrration ActT (IX or 1°08) Sern 1 Arts 93 93 3
FORWARD CONTRACT—Sale and purchase of cotfon goods

See Coxtract Act (IX or 187%) <xc 17 517

FRAUDULENT EXFCUTION~Dceree—Sats faction
Ses Crvis Procxpuse Copxs (Act V or 190S) Orper XXI Rriz 2 833
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FRAUDULENT REPRESENTATION—2fistake as to a matter of fact essentral to
the agreement—Avordance of contract
Sea Conrnsor Acr (IX or 1872) smey 20, 65 838
FREIGHT PAID IN ADVANCE-—Ezrport of goods shipped on board prohsbited by
Government —Claim for refund of freght
See Conrracr Acr (IX or 1872), sEcs 56, 85 529

@AMBLING—Baok used for recording bets already made 1s anlinstrument of gamung
See BoyBay PREVENTION OF Gauering Acr (Boxt Acr IV or 1887)
SEc 3 263
GQAMING, INSTRUMENT OF—Book used for recording bets already made s an
wnstryment of gaming
See Boypay PREVENTION OF GaMBLING AcT (Box Aer IV or 1887)
sEc 8 266
GOVERNMENT PROCLAMATIONS—Prokshition of trading with the enemy~Goods
shipped 1n enemy Port—Effect of prolamation on traet— Perf of
contract becomes 1llegal

See SALE o¥ GooDs 1
GOVERNMENT SERVANTS CONDUCT RULES 190L—Debf created bythe father

a Government Servant for trade privately carried on—Son s liability to pay
JSather s debts

See Hinou Luw

GOVERNMENT SOLICITOR—Tke Secretary of State for India party toa surt—
Profit costs of the Government Solicitor to be allowed on tazation

See Costs 588
GOVERNMENT SUIT AGAINST—DNof ce of sust
See Cuvin ProcEpunk Cope (Act V or 1903) sEc 80 392

GRAMOPADHYA~Right to officsate at marriages—Ceremony sn Panch Kalas
ZLangayet form—Claim for fees sn respect of part of the ceremonsal sn Hindu form
—Ceremony eannot be split up

See VATANDAR JoOsH1 n2

GRIEVOUS HURT—Private defence—Plea cannot be set up 1 cases of delsberate
Sight
See PENAL Cope (Acr XLV or 1860) secs 100 325 106

GUARDIAN—Application for guardianthip of mnore property—Summary nature
of the anquary
Seo Guarpraxs A¥D Wanps Act (VIII or 1890) sE0 7 518

CIANS AND WARDS ACT (VIII OF 1890) sxc 7—dApplication for
GUAinardmn:lup of property—Restst to the guard, kip orderon the ground
that the properfy was joint family property—Llaborale snqusmes anto the
character of the properly not competént—Summary nalure of the lnqmrﬁ]

Tn an spplictton for glx:udmn:hl? of a imnor’s rropcrty under section 7 of the
Guardeins and Wards Act (VIII of 1890) tho applrernt alleged that the pmserty

was the separoe propetty of the munors hueband The opponenis resisted the
apphicstion con(cnxmg {hiat the properly was jont famuly property which had
surmived to them.  The Court conducted'a Jengthy 1nquiry tnto tho chamacter of
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the property and haming come to the conclusion that it was jomt, rejected the
applcation”  Tho applicant having appealed

Held g the order h as the appheation was made on the footing
and wmith the claim that the minoy was sepatately entitled to sepmate property
the Court ought to appoint a guardian of the pioperty of the mrmor, and Jeave 1t
to him to mshinte suits for the recovery of the property

Sectron ¥ of the Guardiwns and Wards Act (VIIT of 1890) contemplates only
& sammary enquiry follow.d by an order made for the welfaro of the manor

GURAPPA SHIVAGENAPPA v TaYaWA SIHIDDAPPA (1918) 40 Bom 513

GUARDIANS AND WARDS ACT (VIII OF 1890} secs 12 13 17,19 24 ANp 35—
AMsnor mever sn the cusiody of lus father—Application by father for custody
of ks son under Guardians and Wards A t—Refusal of the District Court to
make an order on the application—Remedy by way of sub—Jurisdiction of
District Court] Ouno C the m ternal uncle of B a_mmor apphed to the District
Court at Ahmedsbad for the appomtment of himself as guardin of the person
and property of the munor m pieforenco to A the father of tho mmor The
Court made no order 93 to the guardianship of the mmors person by reason of
section 19 of the Guardians and Wards Act 1890 but appointed the Deputy
Nazir_as the goardun of the minors piopeity Subsequently the father who
never had the custody of his minor son 1pphel under the Guardwns and Wards
Act 1890 for the custaly of the boy Tho Jomnt Judge refused fo make an
ardet on the application and referied the father to & regulm smt On sppeal to
the High Court

Held thut the only remedy of the father was to filo a smit for the custody of
9 501

Shkarifav Aunekhan (1901)25 Bom 574 followed

Held further thit the jumsdiction of the District Court was defined by the
Guardians and Wuds Aet and that' 1t had no mherent powers to make orders
with reference to minors which woio not expressly conferred upon 1t by that Act

Anme Besant v Durayaniak (1914) 38 Mad 807 followed
AcHrarrAL JERT9ANDAS v CHIMANIAT PARBHUDAS (1916} 10 Bom 6§00
HEREDITARY OFFICES ACT (BOM ACT III OF 1874) srcs 20 36—Sust fur

a declaration that plasntaff 1s the nearest hesr of a deceased representatice Vatan
dar—Cinil Court—Jurisdiction

See Bounay HeRrprrary Orfrices Act (Boux Aer IIT or 1874)
SEC3 3

HIGH COURT—Luatraordinary Civsl Jurisdiction

See Crvin ProcEpURE CobE (AcT V oF 1908) sxe 115 88
———————TInterference—Charge to Jury—isdirection
Ses Practice 220
Jurisdiction
See Divorer Act (IV or 1869) sxcs 3 16 8, axp 41 109
-Revasional jurssdiction
See Crv1L Procspuze Copx (Act V or 1908) sec 116 §09

HIGH COURTS ACT (2t & 25 Vic Cn 101) sEc 9—Juri diction of t/e Iligh Court
under section & of Bombay Regulatson 1T of 1877 con snued 1n force

See Civiz, Procxpure Cons (Acr V oF 1908) sic 115 ~ 86
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HINDU LAW—Adoptson—Wsll sn fuvour of @ grand daughter—Simultaneous eze
eution of adoption deed as well as will—Constructson of document— Adopted
son s consent binding effect of—Disposstion good as a famuly arrangement ] One
Bdied leaving him “surviving bis widow Liand a predeceased son g dauggter K
< (pluntiff) B before s death recommended I to adopt A hig brother's son
L made the adoption by a deed dated the 10th June 1895 and simultancously
executed a will m favour of K. On the strength of this will K claimed the
groperhes msmt  The Subordinate Judge decreed K s smt holdmg that the will
ong made with the full consent aud concurrence of A who was then magor
E“s:t take effect On appeal the decreo was reversed. On appeal to the High
ourt,
Held (1) that the adoption deed and the will must bo read together, and thst, so
real, they constituted a single family arrangement ,
(2) that the adopted son who was of full age having dehberately accepted the
famly arrangement and ata advantages must be held to1t,
Visalaksks Ammal v Swwaramen (1901) 27 Mad 577, referred to
(3) that the disposition 1n favour of plamtsd® was good not because 1t was a
bequest made by L but becauso 1t was a pirt of the smgle family arrangement
which a1l parties accepted
KasHiBar v Tarya (1916) 40 Bom 668

Adopt. Dwesting of estate on_adopts -Property of the natural
Sather vested exclusively vn the son before adopison—After adoption the property
remains sn the natural family] Under Hindn Law when & boy 1s given m
adoption he loses all the mghts he may have acquured to the property of hs
netural father ineluding $he night to property which has become exclusively vested
1n hrm before the date of his adoption
Rayeh Tenkata Narassmha Appa Row v Srs Ryak Rangayys Appa Row
(1905) 29 Mad 437 dissented from
DATTATEAYA SAKHARAM 0 GOVIND SAMBHAJIL (1918} 40 Bom 429

—Debt -Son s labilaty to pay father s debts—Debts contracted sn trade
carred on agasnst Governmené Servants Conduct Rules 19041 Sons cannot
escape Liabihity for payient of the debts of ther father contracted 1n a trade
carried on by hum i contravention of Government Servants Conduct Rules on the
ground that the condact of thewr father in contmcting debts m such trade
was apyavakar
RaxxrIsINA TRIMBAK v NARAYAN (1915) 40 Bom, 126
Decree aganst one o parcener—Right to attack and sell the ynlerest
of another co parcener— Declaration, sust for]” The plmn‘hﬁ sued for o declara
fron that the propeity of tho defendant was Juble to ant o 1n
execntron of & decreo obtained by the plamtuf in arother suit (to which this
defendant was not & party) agamst the defendant s undinded brothor for money
borrowed on the defendants nccount The declaration having been granted the
defendant appealed
Held, that where the stago of sale had not been reached there was no reason for
assnming Junsdiction to disposo of property belonging to one who was no party to
{ho suit and was not a representative of the Judgment debtor
Laxuan NILEANT ¢ ViNavax Exsmy {19165) 40 Bom 829
Mfitakshara—Tyavakara Nayukha—Tindus sn _Uakad governed by
Aftakehars ]' In the (ow—n{f Maiadn the holaba Distnict Iindus are governed
by the Mitakshars and not by the Vyavahara Maynkha
Naemar Daxonir ¢ Brav Mopzenwin

(1016) 40 Bom 621
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HINDU LAW—Partstion~Shkares of adopted sonsn 10in¢ Hindu famly and natural
born son of another father—Construction of Dattuka Chandrika section 5 para
graphs 2 und 20—Positson of a lopted son sn joint Hindu family] A Hindu
Jomt famly 1 Bombay governed by the Mituhshama law as altered or nturpreted
by tho Vyavahars Mayukha consisted of two sons Hand B H died 1n Septem
ber 1900 leavin, a widow who was then piegnant B died on 17th Decomber
of the same yeur leaving a widow to whom he gave authouty to adopt On
18th Uecember the widow of H gave birth o a son the respondent and in
Pebinary 1901 the widow of Balopted the appcllant as ason to her husband
TIn a suit for partition by the appellant against the respondent

Held (reversing the decision of the appellate High Court and restoung that of
the Trial Judge of the same Court) that on the construction of para,raphs 24 and
25 of section 5 of the Dattaka Chandrika the adopted son was entitfed to s share
equal to the share of the natwal born son  The doctrme accordmng to which an
adopted son on paruion fakes only a reduced share in the famuly propeity
apphies only to cases m which the compotition 1§ between an adopted son and a
subsequent]y boin natural son of the same father

Raghubanund Doss v Sadhu Churn Dass (1878) 4 Cal 425 dissented from

Tara Mokun Bhuttacharjee ¥ Kripa Moyee Debra (1868) 8 W R 423 and
Dunonath Mukeryee v Gopal Churn Mukeyy (1881) 8 Cal I R 57 followed

As 50 construed paragraphs 24 and 2o of sectron § of the Dattaka Chandrka are
not 1 conflict wath any principlo of the Mitakshaia or of the Vyavahars Mayukha
and they are consistent with the icference to the text of Vasistha u pwagraph 1,
section 10 of the Dattaka Mimanss

An adopted son occupies the sime po ition 1n the famly of the adopter asa
natural born son excep* 1n a few instances which ae accurately defined in the
Dattaka Chandiiha and the Dattaka Mimansa and relate to marriage and to com
E!;:mu between an adopted son and a subsequently boin legitimate son to the same

ther

Sumboo Chunder Chowdry v Narasns Dibeh (1835) 3 Knapp 66 Pudma
CQoomary Debs v Court of Wards (1881) L B 8 I A 229 and Kals Komul
Mo umdarv Uma Sunker Moitra (1883) I R 101 A 138 followed

Tho position of an ndopted son 1n the family cannot now bo decded b
reforence to tho placo which was assigned by Manu to the twelve then possible

sons of a Hindu who whatever thorr rights may bave buon then are long since
obsolete

NaoINDAS BraawanNpis v Bacmoo HURKIsSONDAS (1915) 40 Bom 270

Sud Inhertanco—Ill son—FEuxtent of share] Among
Sudraa an illegstimate son of a concubine stanls on the same level as to mheritance
avthe dass putra audtho extent of lus share n competition Wath a legitimate

daughter would bo one hilf of tho sline jtaken by the daughter that s ome third
of the whole estate

GaneiBt PEERAPPA v BaNDU {1915) 40 Bom 389
HINDU WONMAN—Settlement by
See SETTLEMENT BY 4 HIvDu Wourax ox Trusts 311
HORSL STABLES—ZFErection when a nussance
See NUISANCE 401

HOSTIT E FIRM CONTRACT WITH—Nlegality of con'ra ¢
See ContRacT Act (IN oF 18 J) sEcs Bu (2) axD 6o 570
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HOSTILE FOREIGNERS TRADING ORDER~-Contract with Hostile firm
§ ¢ Covrraor Acr (IX be 1872), sEcs 56 (2) aND 65 870

HUNDI SUIT ON—Hunds passed up country and not made payable sn Bombay—
Consideration of the hinds bang th balance of account between the Dam'gay
merchant and the up country m rchant—Account settled up country—Jarisdic
tion of the High Court—L tters Patent ¢l 12—L ave of the Court to sue—
Cuusa of actson) The plambiffy carrying on business 1n Bombuay had dealin, s with
the defendant 1esiding and carrying on business at Bissum m Ahola  The account
between the patties was made up and settled «t Bassum as a rosult of which the
defondmt pass 1at Bassnm two Aundis drawn on lus own firm for Bs 900 and
Rs 1000 1cspectively, in_favour of the plantiffs  On the Falmo of the defend
ant to mect the said Jundes at tho duo ‘dates the plaintuffs biought aswit m the
High Court at Bombay to tccover the amount dneon the sime The defendant
plaided that the Court had no jarisdiction to entertam the swit as the moneys were
not payable m Bombay The plawmtiffs contended that as the deration of tho
Rundss was tho balanco of the account due by the defendant to the plantiffs i
respect of the transactions effected 1n Bombay the moneys were virtually payable
n Eombay and the matenal part of the causs of ac 10n arose 1n Bombay

Held, that the cause of action being founded upon the Aundss and the Aundis,
not being made payable 1n Bombay, the Court had no Jurisdiction to entertain the
suif

Per Macreop J —In gining leave under clause 12 of the Letters Patent 1n
swits on promussory notes or kundis, I have always given leave when the money

yable 1n Bombay and inmy opimion if there are transictions i Bombay
which result 1n s credit in favour of the Bombay meichant agamnst an up country
merchant and 1f (he Bombay merchant goes {o setile Iis account up country and
aceepts a promissory note or Aunde-m satisfaction of his account then 1if ho wants
to sue on that note 1n Bombay he must take the precaution fo see that the noters
made payable 10 Bombay
SEWARAM (GORALDAS v Baspanopar Harpwis (1916) 40 Bom. 473

ILLEGALITY OF CONTRACT-Contracts with enemy become silegal on the oul
break of war

See Coxracr \cr (IX or 1879) secs 56 (2) axp 65 870
ILLEGITIMATE SON~—Sudras—Eztent of share

See HixpU Law 869
IMPOSSIBILITY OF CONTRACT—

See ConteacT AcT (IX oF 1873) sEC &6 801

Contract of charterpariy—Fraght pad
advance—Ezport of goods shipped on board prokibite byyl?wmmt—c'laum

for refund of freght
See Coxysace Aot (IX oF 1873) sxcs 66 66 (3]
INHERITANCE--Sudras—Illegitimate son—Extent of share
Ses HixDU InW 369
INJUNCTION—Relsef by
Bes NUTSAKCE 401

Temporary s 1 9 a Hindu wsdow from adopting—
Application against the order—ITigh Court—Lrirarrdinary Crod Jurssdsction

Ses Civir PzocEpusk Copx (Act V or 1003), szc. 116 w B8
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INSOLVENCY-——Protection order—Opposing ereditor though not a decree holder a
person aggrieved by the protection order—Protection erder a privilege to be
granted “or withheld according to the character and circumstances of the
nsolvency—Insolvent quilty of malpractices not entutled to protection
See PREstDENCY Towns InsorveNcy Acr (IIT or 1909) secs € 8 26
38 39(3) () B () @ (N ) 465

INSTALMENTS PAYMENT BY —Defuulf tn payment——Order for sale of necessary
portion of property und r section 15 B (2)—dApplication to malke the decree
final under Order XXXIV Rule 5 (2) of the Civil Procedure Code not neces

ar
v dee DrErHAN AGR1cULTURIST: RELIEF Acr (XVII or 1878)
sxc 15 B 493
INSURANCE —Goods snsured agasnst war risk without buyer s anstrustion—Buyer
not oblsged to pay for such tnsurance
See SaLE OF GooDs n
INTLRFLRENCE—High Court
See Pracrice 20
JOINT BINDU FAMIL) — Redemption sust by the morlgagor sn kis personal
right—Se ond sust to redeem by co parceners ot barred by abatement
See Crvis Procroree Conk (Act A1V or 1832) skcs 366 371 218
JOSHT VATANDAP
See VATANDAR JOSHL 112

JUDGMMENT DEBTOR—Sale 1 ezecutson of decree—Judgment debtor privately

.nélmg the property so sold—Application by judgment delitor to set aside Court
saie

Se¢ Crvit ProcEDURE CoDE (Acr V oF 1903) OrpeR A\I RuLe 89 557
JURISDICTION—Csvil Court

See ApEx SETTLEMENT REGULATION (VII OF 1900) 8EC 13 418
Cinl Court

See Svir RiarT oF 200
Ciil Courl—Suit for a decl that plaintsff 1s the nearest

kerr of ¢ deceased representatsve Vatandar

See Boxsiy HEmzpirary Orricks AcT (Box Act IIT or 1874)
sees 25 36

————————District Court—Custody of Minor
See Guumvsns 45D WaBDs Acr (VIII or 1890) secs 12 13 17 19

21 axp 2|
-High Cour!
See Crviz, ProcEDURE Conk (AcT V o 1908) sxc 115 56
—— e—————High Court
See Divoncs Act (IV or 1809) sEes 3 16 37 axp 44 109
—_— s High Court~—Sust ona Hunls—Hunds passed up-eount
not made payadle \n Bombay—Consrderation of the m-ﬂf’zfmq fha;:I:':t:n:f
accoun’ between the Bombay merchant and the up-coxntry merchant
See Hoxpr Stirov 43

B 1151-9
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HOSTILE FOREIGNERS TRADING ORDER—Confract with Hostile firm
& 2 Covraser Acr (IX oF 1872) secs 66‘(2) AND 85 570

HUNDI, SUIT ON—Hunds passed up country and not made payable sn Bombay—
Consideration of the hindy besng th balance of account befween the Bom zy
merchant and the up country m rehant—Adccount settled up country—Jurisdic
twon of the High Court—L lters Patent, ¢l 12—L ave of the Court to sue—
Cause of acfron ] The plantilfs carrying on business 1z Bombay had dealings with
the defendant 1esiding and carrying on business at Bassum 1 Alola The account
between the parties was made up and settled at Bassum as a resalt of which the
defendant pass 1 at Bassam two Awndis drawn on his own firm for Rs 900 and
Rs 1000 respectively, m_favourof the plamntiffs On the Failuro of the defend
ant to meot the smd Aundis ab the duo dates the pluntiffs brought 2 swit m the
High Court at Bombay to recover the amount duson the ssme 1bs defendant
pleded that the Court had no jurisdiction to entertain the smt as the monuys were
not payable m bombay The plamtiffs contended that as the deration of the
hundis was the balance of tho account duo by the defendant to the plantiffs m
respect of the {rausactions effected m Bombay the moneys wero virtually payable
m Bombay, and the matenial part of tho canse of action arose in Bombay

Held that the cwuso of action bemng founded upon the Zundis and the hundss
not being made payable in Bombay, the Court had no junsdidtion o entertain the
suit

Per Macrrop J —In giving leave under clwse 12 of the Letters Patent m
swits on promussory notes or Aundis I have always given leave when the money
was payable 1n Bombay aund, in my opnion, 1f theie are transactions m Bombav
which result 1n o eredit 1 favour of the Bombay merchant agamst ar up countrg
merchant and if the Bombay merchant goes to sottle s account up country au
accepts s promissory note or hundem sabisfaction of hrs account then 1f he wants
to sue on that note 1 Bombay he must take the precantion fo see that the noters
made payable 1n Bombay

SEWARAM GORALDAS v BATRANGDAT HARDWAR (1916) 40 Bom 473

ILLEGALITY OF CONTRACT—Contracts with enemy become sllegal on the out
break of war

See Contract \or (IX or 1872), sEcs 56 (2) axD 65 870
ILLEGITIMATE SON—=Sudras—Exztent of share
See Hixoy Luw 869
IMPOSSIBILITY OF CONTRACT—
See Conrraor Aot (IX oF 18,3) s£o 66 801
Contract o charler-farly—l«'myll Pasd an
advance—Export of goods shspped on board proksbited by” Government—~Clasm
for refund of fraght
See Coxrzacr Ao (IX oF 1872), szes 56 66 529
INHERITANCE—Sudras—Illegitsmats son—Ecztent of share
8es Hixpu Luw 860
INJUNCTION—Relsef by
&ee NUISAXCE 401

Temporar, a Hindu tsdow from adopting—
Applieatson ae;;}:mt tJA,e order—Iligh Court—~Lstra ordinary Cyeud Jersediction

Se# Civir Procrpuse Copx (Acr V or 1808), sxc. 116 - B4
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INSOLVENCY—"Protection order—Opposing creditor though not a decree kolder a
person aggreved by the protection order—Protection order o privilege to be
granted “or wthheld according tothe character und eircumstances of the
nzolvency—Insolvent guilty of malpractices mot entstled to protection
See PrEs1DENCY Towns Iwvsorvency Act (IIT or 1909) sEcs € 8 25
38 39.(3) (a) (B} () (@) (f) () 461
INSTALMENTS PAYMENT B —Default sn payment-—Order for sale of necetsar y
poriion of property und r section 15 B (2)—dpplication to make the decree
final under Order AXXIV Rule 5 (2) of the Ciwnl Procedure Code not neces
sary

See DEREHAN AcRICULTURISTs Rerier Acr (AVII or 1878)
BRC 193

INSURANCE—Goods tnsured agasnst war risk without bugyer s nstruction—Buyer
not oblaged to pay for such insurance

See SALE oF Goops 1
INTERFERENCE—Hsgh Court
See PRACTICE 220

JOINT HINDU FAMILY — Redemption sust by the morlgagor in ks personal
right—Second sust to redeem by co parceners not barred by abatement

See Crvit Procxpus® CobE (Act AIV or 1882) sEcs 366 371 248
JOSHI YVATANDAR
See VATANDAR JOSHI 112

JUDGMENT DEBTOR—S8ale sn executson of decree—Judgment debtor privately

:%lllmy the property so sold— Application by judgment debtor to set uside Cour?
sdle

See Civin ProcepunE Copk (Aer V or 1903) Orper X\I Rrrr 89 557
JURISDICTION—Ciosl Court

See ADEN SETTLEMENT REGULATION (VII OF 1900) 8RC 13 416
Civsl Court
See Svir RigHT OF 200
Ciosl Court—Suit for a declaration that plasniy, 73
hesr of'a deceased representatsve Vatander Plasnlefl vs the nearest
See Boxear HErEDITARY Orricss Act (Box Acr III op 1874)
sECs 25 36
—— -Distrct Court—Custody of Minor
See GUARDTANS AnD W4RDs Act (VIII oF 1890) 2
¢ Goanoiy ( ) secs 12 13 17 19
High Court
See Civin ProcEpURE Copk (Acr V or 1908) sxc 115 86
— -High Court
Ses Drvores Act (IV or 1869) sBcs 3 16 37 aap 44 109

-High Court—S8uit ona Hunlh— Hund, d

ot v dz payable 1n Bombay—Conssderation of the Hurdy berng e snerd 27

ac ount between the Bombay merchant and the up-country merchant nee of
Ses Huxor Svir ov

B8 a3
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JURISDICTION-—Sust by a trustee against a co trustee for ts—Sust tr1abl
by the Subordinate J;lydge 4 stoo Jor accounts—Su tmable

Sce Crvin ProcEDURF CopE (Act V or 1908) sre 92 139
Sutt for "
e C1vir Procepuze Copx (Act V or 1908) szo 16 (d) 337
-TURY—Uharge—ﬂudlrtchon-ﬂigln Court—Interference
See PrAcTICE 220
EHANDESH DISTRICT—Ruls of pre emption
See PRE EMPTION 358

KHOTI SETTLFMENT ACT (BOM ACT I OF 1880) sec 9—Sale of Khots
lands on the basis that they are alienable—Subsequent st betwween the parties on
the allegation that the lands were snalienable—Bar of 1es Judicata

Sre RES JUDIOATA 676

LAND ACQUISITION ACT (I OF 189Y) sro 32—DBhagdars and Marcadars Act
(Bom Act V of 1862) seclion 3—Unrecognised sub diwision of a narva holdang
—Compulsory acquisstion] Tho provisions of section 33 of the Laud Acquisition
Act (I'of 1891} cannot be made applicable toa case wheie the land compulsouly
acquired 1s an unrecognised sub division of a #arva holding

Per Barcurrog J — The only case contormplated by the dmughtsman (m
section 32 of the Lond Acqmsition Act 1894) was the case whero the legal
estate was 1 & person possessing only o Lumited interest winle on s andwg 11 bts
wero 1n o beneficiary “or 1eversioner who upon the exhawstion of the limntel
estate would Lecore "1n the words of the elause  absolutely entitled to the land

AsstsTaN? CoruBcToR OF Karza v VITIIALDAS (1915) 40 Bom 251
LAND IMPROVEMENT LOANS ACT (XIX OF 1883) sEc 7—Zugavs advance
by Qovernment—Recorery of
Sec DeEsnAN Ackicurrunists Rerier Aer (XVII or 1879) 483
LAND REVENUE CODE (BOM ACT V OF 1878) skcs 68 153 —Tugars advance
by Government mature o
Ses Dexxmax Aogricurrueists Remer Acr (XVII or 18.) 483
LEASk—Attempt to record a lease under the Record of Bughts Act ss not an attempt
to enforce—Lamitation
See Laurmarion Acr (IX or 1908), tcx T, Asrs 92 93 23
Surt for possession under o sale deed
Ses DEExmaN AoBicurrumists Rerier Acr (AVII or 1870) szc 8,
¢ (y) 4D sEC 10A
1OR A 1ERM OF YEARS—Construction of
See CoNTRUCTION OF DEED

0L COURT—Suit by credstors agasnst an adyudseated snsoloent—Sust
LEACX::‘m(gc:i wrthout ¢he leave q/ytlw Court—Appliation for leave after the wnats

tution of the sust—Application refused
e fSca Parstpenca Towas InsoLvEncy Acr (111 or 1909), sxc 17 235

I'0 SUE—Sust on a Hundi
Sea Huxp1, Sutr 0%

897

i3



GENERAL INDEX

xle

Page

TEAVE TO APPEATL—Privy Council—~Suit for declaration anl smyunchon tried
by the Second Class Subordinate Judge—Value of the sulyect matier can be
shown by evidence for the purposes of the leave

See Crvrn ProcEpusE Copr (Acr Vor 1903) sze 110

LEGITIMACY ACENOWLEDGMENT OF
See MamoywEDpAN Taw

LETTERS OF ADMINISTRATION—Erecutor not renouncing on csfation must
take out probate—Letlers of Admunistration can otherwise 1ssue

See PRODATL -

LETTERS PATENT Cr 12—ZLeate of the Court to sue—Sust on o Hundv—I{unds
passed up country and not payable :n Bombay—Consileralson of the Ilunds
being the balance of account between the Bombay merchant and the up country
merchant—dJdurisdiction of the High Court

See Bunpry, Suir oN

LICENSE—Agreement to enter snto parinership contravening the terms of the license
—Agreement not unlawful
See Contracr Act (IX or 1872), sec 23

LICENSE FROM THE MUNICIPAL SANITARY AUTHORITILS FOR EREC
TION OF STABI ES—DNo defence sn an action for nussance

See Nuisancr

LIMITATION—Exzecution of the decree passed by Baroda Court—Application for
executron presented to Baroda Court though within time according to Baroda
law still out of tume according to Dritish Indvan Law—Transfer of decree to
Britush Indian Court— Lrecufron barred by limitation

See HTCRER

LIMITATION ACT (XV OF 1877) Scw II Arts 178 179—Preliminary deeree—
Order absolute for sale—Such order would be an order in execution and not
a deeree
See TraxsFER oF PRoPRETY Act (IV or 1893} secs 8% 89

———{IX OF 1908) sEcs 3 a»p 7 Scm I Arr 142—Vinor—
Pepresentatwe— Death of the munor afier majorsty but pending disabilsty—
Right of personal representative to sue—Lamatttion ] Where a m1 nor acquir ]
s cwse of nction to suo £ir po scssion of prop rty nd diel withm three years
after st aming myonty lus porsonal rpr s ntiive can althouh twelve yeurs
have espired smeo the cause of & 1on accrued mstitufe 2 sutt on the s me ¢iuse
of action at any time within the thrio years perrol wluch hid alreads commeneed
1 the fe time of decea. eds

Tnsuch 4 swt the deeeased must be mcluded in the term  pluntiff  for the
purpes. of Artrcly 312 for according to ection 3 of the Timitajor Ac

pluntiff  includes any peison from o throuh whom the pluntiff denves his
¥i,ht tosue

477

28

6606

473

64

401

&0t

321

Arsuv Riugr ¢ Rawamar (1916) 40 Bom 661

Art 63— ortgage of unreco d £A
lyh"\B - L{olrl‘i;ge rod— Unla;cful consideration—Clam for re})z;:::ntln;’:l:{;
a o the r

See CiviL Pocepuse Cobe (Act V or 190%) s 11

14
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LIMbITATION ACT (I\ OF 1908)~Arr 91—Alienation by Hindu trrd Sust
Teenated—— Al

0y rs1oner Lo recover g of property tson found to Be
sham—lumtnlmnl A Hindu widow having alienated a property of her husband
the reversioners sued moto than three years ~fter the date of alienation torecover
possession of {he property It was found that the alienation wae merely a sham
The lower Courts held that Article 0] of the Fust Schedule of the Tnmitatron Act
1908 did not apply and decieed the st The defondant having appenled

Held that Article 91 of the Furst Schedule of the Liumitation Aet had no
application for the apparent obstacle presented by the mottgage proved unreal and
wnéffectual

Mavcamapad ¢ Panasrar LALLUBHAT (1915) 40 Bom 51

Arrs 92 93—Swit to declare the forgery
of an nstriment— Attempt —Lease—Altempt to record a lease wunder’ the
Record of Rights At (Bom Act IV of 1503) s+ not an attempt to enforce] The
defendant apphed fo_the Mamlatdar to tecord wnder the Record of Rights
Act, 1903 alease under which he clmmed to Le entitled to a 1ent of 100 cocoa
nuts from the pluntsff  The appheation was made on the 4th August 1908 but
the pluntiff having complaned that the document was a forgery the Mamlatdar
declined to 1ecord 1t The defendant then applied to the Collector who on the
11th Angust 1909 ordered that the lease should be recorded On the strength of
the record tho defindunt sued 1n the Mamlatdars Court for the enforcement of
the terms of the lesse and recovered m Apmland July 1912 cocoanuis of the
value of upwards of Rs 40 Within three years of the recovery of theso cocon
nuts the plmntdf brou,ht the swmt to recover back the value of the cocoanuts on
the footing of the alleged lase bemg a4 forgery  The defendant contended that
the swit was bareed under Artrcle 93 of the Limitation Act on the ground that it
was filed more than thrie veams after the fth August 1908 the date of an
attempt to enforce 1t aganst the plamtuft

Held that the smt was not barred under Article 93 of the Limitation Act 1908
as the first real attempt to enfore. tho leaso took place when the defendant
attempted to recover the rent under the lease and that attempt was made wmithin
throe yoars of the institntion of the smt  The attempt fo get the lease recorded
wnder the Record of Mihts Act could not be put higher than sn unsuccessful
attempt to have a document rcgistered yn a c1se i which registration was necessary
(Art 92) and that such an attempt was not an attempt to enforce the lease

Acnur RavaPs v GoPar SUBBATA {1615) 40 Bom 23

—_—— AR 130—Addveree possession agasnst the
previous holder—Rights of successsre holver ba wed by limitation

See Bapanran 808

— Arts 140 141—Swit 3y a

Mo tgage— Redemption—Widow duapp arance of—Presumption of death—
Onuy of prosf—ladian Luidence Act (I of 1572) section 108) One § died
Jeavin,, lam strvaving hig widowe 1danghter v law R In 1860 Rpassela mort
gage Lonlin faronr of the 1 ¢ dufinlanta fath r - In 1865 R disipperel and nas
not hearl of snee 18,4 In 1911 the plantiff as the reversoner of 8 auel to
reecosir pod e wion of the proprts attmated by R The difindants plealed
Tiottation  The first Corrt d etledan plawntsfa favonr on the motnl that enlr
cction 108 of the Inhmn Evilence Act the Comt mn t prestme tnt R diel at
the time of the smt and ther fore the dum wis i tim — The lower app llate
Court nyer od the decree and diamisscd the s 1t hollin,, that the pres umption of
Redeathat the tune of the st conld no* be drwn anl that the onus pri/unds
which lav heawily on the 5{1mhﬂ to how when R diel was not dicharpd

The plantT havsng, appeal
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Held that 1t lay on the pluntiff to_show afirmatwvely that he had bronght his
wmt within twelve vears fiom the actusl death of R

Depean v Daoe & Emght (1847) 3AL & W 8 followed

Article 141 of the Lamntation Act 3s merely an estension of Article 140 with
specsal reference to persons succreding fo an estafe as ieversioness upon the
cessation of the peculiar e tate of & Hindu widow  But the plantiffs caso under
each Article rests npon the same pumaple  The doctune of non lverse possession
does ot obtan 10 1egard to sncE smts ind the pluntiff smng 1 ejectment must
prove whethel 1t be that he sues as rcmamleiman m the Engli b ense o1 as a
reversioner i the Hindu sense that he sues within 12 yems of the estate fallng
1mnto po <ession and that onus s 1n no Way retgyed by any presumption whick en
bu diawn accordmng to the terms of scction 108 of the Evidence Act 1872

JATAWANT JIVANEAO v RAMCHANDEA NaiRATAN (1915) 40 Bom 239
LINCAYET PANCH KALAS FORM OF MARRIAGE— Claim of Gramopadkga

Sor fees sn respect of part of the ceremunial 1tn Hindu form— Ceremony cannot be
splst of

See VATANDAR JosHI 1z
LIQUIDATION—Company )
See Coxrpanrzs Act (VI oF 1882) smcs 68 147 134
MAGISTPATE—~Order of forferture passed by MMagistrate—Sale proceeds eredeted
to Government—Sust {0 recover the amount
Ses Su1r Rrenr or 200
MAHAD—Hindus 1n Makad gorerned by Mitakshara
See Hivow Law 621
MAHOMEDAN LAW—Aeknomwled, of son— deknocled of leg son
ehap—~Inf of ack f ¢] A Mahomedan cannot legally ackrowledge

a< his son a person who 1s shown to be the son of anotlerman  The schnow
Jedgment must be not merely of sonship but of Jmitima ¢ sonsfup  but the fact
hn the acknowledgment was of kpitunacy as well'ns of sonship may be finied
from circumstances Justifying that iference

Usstanmiva v Varry Mawouen (1915} 40 Bomm 28
———————————Dotner—Right {0 retmn prajurly mdicn of dower—Jer
table right ] The nght which o Mahomedan widow having a clam to dower
acquires on oftaning po seesion of her husband s property 15 a hentable 1ight

I 13 sulfeantinl 1ight and of she 19 wrongfally di pos ¢ sed she can maatan
a swit to reg/ ver possession

Mazpostiaw BANUMIAN ¢ BIBtsanEs Jan (1915) 40 Bom 8%
MAINTENANCE SUIT FOR Prayer that maintenance be made a charge on
properly wathin purssdiction—~Court- ~Jurisdietion
} See CrviL ProceporE Cobk (Acr V or 1005) <zc 16 () 287
MARRIAE DISSOLUTION OF— Decree passed by Corrt of Divsnional Judge at

Nagplir~Confirmation of deeree by Bomlay Jigh Cowri— dpphication for
alim ny Ises to Nagpur Court

See Divores \cr Ivpian (IV oF 1869) sxes 3 16 37 axp {3 - 109
MINOY —Application for guardsanship of propesty
Ses Goanprawy axs Warns Act (VIIT or 18%0), sxe 7 613
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MINOR—Msnor never sn the custody of his futher—Application by father for custody
of h1s son under Guardians and Wards Aet—Refusal of the Dustrict Court fo
make an order on the applitation—Remedy by way of sut -
See GuarpIaNs anp Wamps Acr (VIII or 1890), sEcs 12, 13 17,19,
2% arp 25 €00
-Representatioe—Death of the minor after majorily but pending disabelsty —
Right of personal representative to sue—Limitation

See Tnarrtatiovw Acr (IX or 1908), sEcs 3 AND 7, Scx 1, Arr 142 664
MISDIRCCTION—Charge to Jury— High Court— Interference
See Pracrice 220
MISTAKE—Collcctor—FEzeculton of decree~Wrongful distribution of shares—
Court s duty to rectyfy mustuke of tls agent
See DECREE 118
Fraudulent 7 and sm by ore of the ts of
a deed—Mistake as to 4 malter of fact atial to Lhe gr Avord o
Contract
638

See Coxtract Act (IX or 1872) szes 20 6o

MITALSIHAR \—Hindus sn Makad gover 2 by Mital shara
See IIinpv Law 621
AGE~—A4 person freudulently morigaging property not kis own—Morigagee
MOI}’S&"W sn goad faith the mor‘!-/fyayor to be  owner of property—Transfer of
mortgage by morigagee wn favour of a third party—Deed of transfer signed by the
mortgagor as a concurring party the mortgagor agan fraudulently representsng
fo be ouner—Transferor and transferee acting under the belsef that the real
otcner concurred in the transfer—Failure of consideration—Avosdance of ¢on

tract
638

See Coxtract Act (IX or 1872) szes 20 6o

—— ————Deed of Sale— Contemporancous agreement to reconvey on payment oy
connderation—Sale deed amounts sn effect to  deed of riortgage

See CoNSTRUCTION OF DrED v4
fortgage, of ogn1-ed share of a bhag—Alorlgage vord
See Civir, ProcEpure CopE (Act V or 1808) sEc 11 614
e —Prior sutt to set aside alienation made by minor s mother—Mortgage
created by alsenee before surt—Morigagee not made party to the sut-—Partial
repr 1 ¥ tgag Subsequent sutf by morigagees to support alsenation
.f}’rml_y between parties—Subscguent sust nof barred by ves yudicata
See CiviL Procepurk Cope (Act V oF 1908) sxo 11 679
lemption sust by the morigagor wn has personal right— Second surt
fo redeem by co parceners not barred by abatement
See C1v 11 ProceDURE Copt (Act XIV of 1882) secs 366 371 218
o ——Sale 1c1th oplson of re purchase
See CONSTRUCTION OF DOCUMENT ars
. —Stranger paysng off a subsist tyage—Non g payment
—Qbligation ufj‘z’e:sou enjoying the benefit—Subrogation
646

See ConTRacT Act (IX oy 1872), sEc 70
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MORTGAGE—Suit for redemption—~Mortgaqe superseded by consent decree—
Allegation of fiaud—=Torm and i cality of the suit
See DEREIAN AoRicULICRY T» REnte? Act (\V1I or 1879), sEcs (),
12 40 13 Go
~——TFidow disappearance of~Relemplion scit by a wcversioner—
Limtation
See Lmaitatiox Aot (IX or 1903) Seo 1, Arts 110 141 220
MORTGAGEE—B nami purchase—Adiantage gasned sn @ rigation of the rights of
the morlgagor—Purchase enures for the ben fit of the mirigagor
See DEEEHAN AGRICOLTCRISTs LLLITP Acr (A VLI oF 1879) 483
MUMNICIPAL AFEAIRS AT ADEN—ZDrecutive Commuttec—Rating of property for

purpases of tezation—Rating value fured by the Resydent at Aden wn o 2ating
app al—Fwnalsty of th decasion of the Resident as to ralue

See ADEN SgrrLEMENT Rrgucatiow (VII or 1000) s 13 446
MONICIPALITY —Bombay District Municipalstics At (Bom Act III of 1901)
sec 160—Decssion of Distriet Court—IHuigh Court—Revistonal Jurisdiction
See Civiz ProcepueE Copr (Act YV oF 1908) sEc 115 509

——————— Musapplacation by Secrehzlry and accounts clerk of the Uunict
pality —Swit by the Sceretar y of State for India 1n Council
Se. Bompay Disteier Moyiciparirses Acr (Box Aor I or 1901)
5EC 16¢
NOTICE ~Prior agreement of purchase—Subsequ nt sale to anoth 1 person Aaving
nofice of contract of sale—subsequent purchas ry a trustee
See TraNsrER OF PROPERTY AcT (LV oF 1882) szc 40 408
——= —=8uit for admimsiration of rrltgmus wakf property~-Court of Waprds
added as guardian od htem wn appeal ¢ not bad for want of notice under
1 of the Court of Wards Act
See Civir PgocepuRE Cobg (Acr V or 1903) sec 93

section 3.

541
NOTICE Ok SUIT—S8uut against Government—Government threatening to demolysh
property the subject of suat—Suit withsn two months of notice
See CrviL ProcEpusE Cobe (Acr V ov 190s) sne SO 303
NUISANCL —Zegal nussance—Ercction of horse stables when a nussance—Tlhe
Indian Eascrients Act (V. of 1592), section 13 ~Degrecs of nutssance—Valne
af capert medical evudence s o case of mussarce—Coinderalions of palicy on
abstract public 1ights outside the seope of snguiry—License from the Municypal
Samitary anthorities fur erection of stables no defence sn an action for nuisance
24 Indian Speesfic Relief det (Lof” 1877)—Relsef by vyunclion as well gy
damages—Plaintiffs suing as trustees tntercsted v reversion and _as residenty
Lie Gl Procedure Code (Act ¥ of 190S) Onder I Lule 1] Pror to the
year 1903 the first plunhi was bsolutly entitld to and possessed of a jrece
of loud with 1 hous standin, ther en” situate at Thakurdwar Roud, Bombay
By an Indintur of Scttloment dated the 12th of Jannary 1903 the fisst pluntyf
conv yed th sud pop 1ty to hersclf and b ¢ ho band, tho ecvond Lu-mg u
trusts for the bencht of bers I and b r husbanl and their 1s me  The d f ndagg
was thel s « for a p nod of 31 yu s commun 1, from 1 t of Jineary 1911 of ap
opun prece of lan 1adynnn,, the prop rtv of th {lunhﬂs and sitaat on the eastern
sil threol  The sad prve of land was fo in Iv used for many vears and, as the
d fundunt all ged, for nearly a eentury, for t thenng bullaks and keeprog bulla k
cits up to the year 1708 when sach user termunited InO-oje 1013, ¢y,
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defendant erected a block of stables parallel to the length of the plamntiffs house
and nta distance of about 20 to 3o feet theiefiom for the accommodation of
75 liotaes fo which was 1dd d another block fou the accommodation of 35 hack
catdages  The plamtiffs complaned that the atibles erccted by the defendant
renleied then honse fo table and unhealthy and d a serious
nusance  They also allegcd that 1n consequence of the nwmisance tho temant on
the first floor vacr ed the same anl that the plamtiffs and therr famly suffered 1n
health and wete oulied to 1emove to another honse The plamtiffs sued m ther
double capacaty as trustees interested n the 1eversion and as actaal remdents
praymg for a Fclpct\ml mjunction to 1e train the defendant/fiom the continuance
ot repetition of the sard nwsance and for damages in the sum of Re 1221 for
nuisanco caused up to the date of the smt or in the alternative for a sum of
Rs 15000 as damages fou the deprecation 1n value of the plantiffs property by
reason of the said nusance

The defendant demed that the stables were a nuisance 1n law and pleaded without

judice to hns af d . ~(1) that the nuisance complatned of had
been acquired by him ae \n easement {2) that the stables weie erceted 1n aceordance
with the Bye laws of the Bombay Municipahty and the heense for using them as
stables was gianted to him after the sud premises weie mspected and due inqunes
made by the Mumeipal Commissioner and the Health Officer of Bombay and
(3) that the plamntifis weie not entitled to sue in thear double capanity

Held (1) that under the Indian Easorsents Act whatever easement may have
been acquned by the owners of the land to cause o nusance to the adjacent servient
tenement by the tetheumn,, of bullouks on the vacant lind admmttedly came to an end
1 the year 1903 z¢ cousiduiably moie than two yiars before the mwisance
complaned of came 1nto existence and before the date of the smit

(2) that the nuisance complaned of by the pluntiffs wus totally different from
the nuisance which previously existed “and on eneial prinetple the defence of
easement could not be sustained

(3) that 1f the nmsance existed 1t Was no answor to s1y that the defendant had
conformed to the latest 1equitements of the Mumeipal Samtary authortres and h.d
done overything 1n his power and taken all 1easonable precautions to prevent its
exstence

(4) that the stables erected by the defendant baving regard fo thewr sze and
therr distanee fiom the dwelling house of the plantiffs constituted a nmsance

(5) that baving, regard to the comprehensive language of Order T Rule 1 of
the Civil Procedure Cole of 1903 thero could not be any objection to the plamtiffs
suing 1n their double capacity and that the pluatiffs were entitled to obtain rehef
by way of injunction and damages

A legal nuisanco 1 rather an evasie shiftin, and ntangible thing hard to be
pnned down by a verbal defimtton It must alwags be conditioned by time and
lace and errcutnstances and the Court shall bave regard to the station m Ife of
the plamntrft and lus famly, and the locahty and the nature of the nuwisance
complamed of = Walter v Selfe (1851) 4 Do G & Bm 315 at p 322 and
Sturges v Bridgman (1879) 11 Ch D 802 refured to

vo the nmsance was of the kind to tnjuie the health or scnously impenl the
hfzvolietbosu complamming of 1t the Court would not hesitate to prevent 1t by way of
1njanciion bt where the nusance went no further than to dimmish the comforta
of human hfe thers would always be a que ton whether the Court wounld proceed
nganst um who causes that mulsance by njunction, or compensate ths sufferer

m 3
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In the sbsence of statutory tments no general devahons of mere
licy or rather abstract publis nghts ean be allowel to preval agamst what the
aw recognises and always has recogmsed as the legyl nghts of the indivadnal
The Attorney General v The Town Council of the Borough of Bsrmingham
(1868) 6 W R7811 referred to

Bar Baicatir v PeroIsHAW JIVARIT (1915) 40 Bom 401
ONUS OF PROOF—Widow disappearance of —Presumption of death
See Tiantrrarion Acr (IX or 190%) Agrs 140 111 239
PARTIES—Privity between
See C1vy1. Procrpuer Copr (Act V oF 1808) sEc 11 679

PARTITION—Execution of decree by Colleclor—Partstion not sn accordance with
the direction of the decree— Mystake—Collector s power lo re open partilion—
Court s duty to rectify mstake of ¥is agent

See DECRER 18
———————8hares of adopted son sn yornt Hindu family and natural born son of
another father
§ee HINDY Law 270

PENAL CODE (ACT XIV OF 1860) secs 100 326—Grievous kurt—Private
defence— Plea cannot be sef up n cases of delsberate fight ] The nght of private
defonce cannot be successfully mvoked by men who volunfarily and ddhberately
engage 1n fighting with thar encmies” for the saho of fighting as opposed to th
case whero men aro reluctantly forced to uso viokunes i owder to protect themselves
from violence oftered to them

Esmrrror v Brcoue Avor (1916) 10 Bore 106
4687 10% A71—Previous acqusttal —

aubsequent triat kow far barred

See Cr1arNaL Procepure Copr (Acr V or 18938) sre 403 o7
POLICF PATIL ARRESTING THE ACCUSED——TFkether percon sn authoraty
See Pracrice 220

POSSESSION TRANSFFR OF— Immoveable property—Prior agreement of pur
chase—Subsequent sale to another person—Right of subsequent purchasér ae
aganst the first purchaser sn possesston

See Transyez oF ProperTY Aot (IV OF 1882) sre 40 108
PRACTICF ~Ad; sust—If questions relating to ehartable or religious
trusts should arvse—Prosedurs to be observed
See Ctvr Procepuze Cope (Act V o 1909) sec 92 439

——Charge to Jury—DMisdireciion—Omssion to direct Jury on points
telling an acewsed & favour—High Court—Interference—Statement made by
azcused before L. g Magistrate—Ad Uility—Criminal Puwo edure ™
Cole (det T of 1595) section 2S7—Indian Ervsdence Act (I of 1872) sec
tion 24— Person 4n authoriiy—Polsce Potsl arresting the accusrd ] The High
Cong* will ynterfire in those cascs where 1t 13 roale o appewr that the S 1ons
Jud,ze hae prejudiceed the accused by omtting frem his clarge to the Jiry Tarts of
capitd importance telling 1n accused s favour

{he phrase  a personin guthort'y s section 31 of b Inlan 3, +
wonl U tuctnde the Dobie  Patil whe amrests a1 of the persors anun/\in:)f ?}f,.

ence

R 1161—-10
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Quere —Whethol the statement made by an accusod before the Commttimg
Magis'rato 1s govern d !ﬁy section 287 of the Crimmal Piocedure Code or by

& vtion 21 of the Indian Evidence Act £
Exesnor v Faxiza Appava (1915) 40 Bom 220
PRACTICE—Criminal—Deaf and dumb accused
See Cenyvax Proorpueg Copk (Act V or 1898) szc 341 598

PRE EMPTION—Rule of pre emption does not exist sn the Khandesh District—
Lombay Regulation IV of 1827, clause 261 In the District of Khandeshan the
Bombay Presidency, tho rule of pie emption does not exist exther as 2 xule of law or
as o vule of Justice” equity and good conscience

MamoMED Bre AxuN v Napavany Meemal: (1915) 40 Bom 358
PRELIMINARY DECREE—Appeal
See TRANSPER OF PRoPERTY Acr (IV OP 1882) srcs 88 B9 321

PRESIDENCY TOWNS INSOLVENCY ACT (III OF 1909) szcs 6 8, 25, 38 39 (2)
(@} (5 () (d)} (f) ())—1ritection order—Appeal lses agasnst a protection
order—Opponing credstor though not a decree holder a person agrieved Ly the
protection order—Protiction order a privilege to be granted or witheld, accord
ing fo thy character and ctroumstances of the nsolvency—Insolvent guiily of
mal practices not entitled to protectim ] Under section 8 clanso (2) (/3 of ‘the
Presilency Towns Insolvency Act (II1 of 2909) an appeal ! es from a pro ection
order made by » Jndye 1 the'exeruse of the msolvency Jurrslic son

It does no appear fiom secion 8 of the Presilency Towns In olvency Act,
that the Legislature washe ] to put any Limr a 10n npon appeals made from omgmn.
ordeis of a Judge excep' porhaps orders 1egula g procednie

The exprission  any per on aggrieved an clmse 2 of the last mentioned
s¢c 101 1 not to be lmited to & cieditor who has obtamed decrees agatnst the
m o'vent

Every applicttion for Tmtcctmn af‘er refusal or suspension of discharge must
be yndged on its ments  1f the meolvent has acfed richlessly and dishoneatly
the fact that he cannot piy is no 1eason for dep wing the cicditor of the power
of pumishing lum by attnchment and mmprisonmen to the estent the law allows
A pro cc 100 order is a prvilege to be granted or withheld 2s the Court m its
distre yon may determine  In exerasmg that discre ron 1t 1s relevant and proper
for the Coutt fo have 1egard to the charecter and errcumstunces of the imsolvenc
Whete 1 Comtt finds that the msolvency 1s of a fla inntly culpable Jand being the
yesalt of gross extrwagance gocompanted by giave malpratices and a total
dx;reg::{rd of the areditors whose money was squandered, protection ought to be
refuse

Marriz v Ingram (1879) 18 Ch. D 338 and In s Gent Gent Davwe
v Harrs (1888) 40 Ch D 190at p 19> referred fo

Manoxep Hasx Essack v SHAIR ABDOOL RAHNIAN (1915) 40 Bom. 461
= 17—8uz by
redid ainst an adjudicated ! Sust d wsthout the leave of
the Court—Application for leave after the of the sust—Appl

refused ] The leave contemplited nndar section 17 of the Presiloncy Towns
Insolvency Act (IIT of 1909} 15 leave which ought to be obtamned befors the
commencement of & suit and cannct be gronted after the same 15 file

In re DWAREADAS TEIBHANDAS (1915) 40 Bom. 235

PRESUMPTION OF DEATH—F tdow, disappearance of~Onus of proof
See Tmttratiov Acr (IX or 1908) scm 1, Aste 140 181 , 2%
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PREVIQUS ACQUITTAL ~ Subsequent trial kow far barred
See Cerasrvar ProcEpurk CopE (Acr V or 1898), sze 403 97
PPIVATE DEFENCE Plea cannot be set up v case of deliherale fight
See PExsL Copg (Ace XLV or 1860) sEcs 100, 325 105
PRIVITY BETWEEN PARTIES
See Crvir Proorpure Conk (Act V oF 1908), szc 11 679

PRIVY COUNCIL—Sutt for declarationand smyunction tried by the Second Class
Subordinate Judge— Leave to appeal— Value of the subject matter can be shoun
by evsdence for the purpose of the leave

See Crvi Procxpure Cope (Act V oF 1908) szc 110 477

PROBATE—Letters of Admmisiration— Executor not yenouncing on cifation mut
take out probate— L tters of Admins tration can otherwese + u ] An evccutor
culled upon by at tion ta accept 6 renounce s cJearly conpellable 1f he acps
to take out prob to wi hm a S el tume 3 he docs not do so Letes of
Admms 1ation wath copy of the will anve.ed miy bo guantel to an  comp tent
appliant

EawasTt Soraesi v Bar Dinnat (1916} 10 Lom 646
PROBATE AND ADMINISTPATION ACT (V OF 1881) stc t—Effect of
See Srr1y EMENT BY A TlinDT Wosav ox Trusrs 311
PROPERTY LISPOSAL OF —Order can be reviced by High Coert
See Ce1y1vaL ProcEDURE CobE {AcT V oy 1898) sEc 517 186

PROTECTION ORDLR—TFken ansolvent entatlel to
See PrrsiDENcY Towxs Insorvincy Acr (11X or 190%) sEes 6 8 25

39 35,(2) (a) () () (@) (0 () ) - 16
RAILWAY RECEIPT—DNot a delivery order

See Contracr Acr (IX or 1872) sEc 17 617

Thether ¢ Instrument of title® to goods

See Contracr Acr (IX or 1872) sec 103 630
RATING OF PROPERTY—Zuzation

See ADEY SETTLEMENT REavLATION (VII 0P 1800) 830 13 16
RECTIPICATION OF MISTAKE-—Court ¢ duty

Ses DECRER 18

RECTIFICATION OF REGISTLI OF SHAREHOLDEPS—Tranef rs  stigned by
transferor and tran feree and lodged befure tesnling up of the Cumpany-—
Tranaferes s name not reqstered effcct of—No d fault or unnecessary delay” or
absence of sufficient cause sn dealing with shares—Lusbility of transfree as

contributory
Sece Coxpantrs Acr (VI or 1853) sres 5% 117 131
BLDLMPTION— Suit by 1 rever 138 r—IFs o0 disappearane of —Tiaut tsan
See T airavion Act (INof 1 Us) demx 1 \er 40 141 29
SUIT

8¢e DExxnax Aoe1coLToRIsts Revrer Acr (XVII or 1570) 183
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REDEMPTION BY MORTGAGOR—Second sut fo redeem by co parcensrs
not barred by abatement
See Crvin Procepure CopE (Act XIV oF 1882) sEcs 368, 371 218
w~——e————— SUIT FOR~—1lortgage superseded by consent decres— Allegation of
Traud—Form and realsly of the sust
See DEERBAN Aaricoprorists Rerizr Acr (XVII or 1879) sxc 3 (w)
121013 6
REGISTRATION—Sule deed of property wn possession of tenants—Deed should de
regustered
See TRANSFER OF PropreTy Act (IV o¥ 1882) 820 654 313

RENUNCIATION--Erecutor not renouncing on crtafson must take out probate
See PROBATE 666

it

REPEALING ACT (XII OF 1873)—Jurisduction of the High Court under sectson 5 of
Bombay Requlation IT of 1827

See Crvrn Procepuge CobE (Act V orF 1908,) sxc 115 86

RES JUDICATA—Applrcalalsty of the principle as agasnst co defendants
See Crviz Procgpure CopE (Acr V oF 1908) sec 11 210

~—————————Ct1f Proccdure Code (Act ¥ of 1908) section 11—Sale of Khots
lands on the basus that they are alienalle— Subsequent sust betueen the parties
on the allegation shat the lands were snalsena ile~ Khotr Seitlement Act (Bombay
Act I of 1850} sectign 9] Certan Bhots lan Is were sold m execution proceedings
between tho parties op the footin, that they were alienable and purchiased b
the defendant  The pluntaff then filed a sult to recover possession of the lands
on the allegation that the lands bemg occupancy lands ther sale was nvabd
under section 9 of the hhotr Settlement Act 1880

Held that the plantifl s allegation was barred by ses judicata masmuch as the
sile 1n execation decided wnferentally as between the plantuf and the defendant
that the Jends sold were not occupancy lands

hasErNaTH KR1sINA v DHONDSHET (1916) 40 Bom 675

Bod,

Decision 1 1n decree operates as res Judicata
See Crviz Procepure Cope (Acy V or 1908}, sEc 11 682

Prior sust to claym possession by wirlue of the purchase of
tgagee s right. bsequent suit for ¢ of the money advanced on
mortgage—No bar of res Judicata
See Civin ProcEpuze Copk (Acr 'V oF 1908) s2c 11 814

—

e Prior it 10 st aside alsenation made by wminor s mother—ort
gage created by alienee before sust—Morlgagee not made party tothe :ml—'Parlml
representafion By lyag Subseq suit by j to support
- Privity betucen parlies—Subsequent sur’ not barre Sy res udicata

‘See Crvir Procepues Cops (Act V o1 1908) sEc 11 679

- Suit by previous holder of Saranysm—Subsequent holder filing a
sust for the same relief—Subsequent sust Larred by res Jadicats

See SARANIAM 600
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RESIDENT AT ADEN--Rating value fired by tue Resident at Aden sn a rating
appeal—Finality of the decision of the Resudent as to val Jursdiction of
Cwoil Courts to examsne the value in a cwl surt

See ADEN SeTTreMENT REcurarion {VII or 1900) sxc 18 448

RESULTING TRUST—Trusts furling after seitlor s death— Resulting trust sn fuvour
of settlor’s hewrs af the time of her death
See SETTLEMENT BY A HIndu Woxaw ox TRUsTS 341

REVERSIONER~Suit fo recover possession of property alienated by Hindu widow
Alienation found to be sham—Larutation

See Lmairation Act (IX or 1908) Art 91 61
———————S8UIT BY—Morigage by wid R demp Lumstat

ez Lrairarion Acr (IX oF 1908) Scu 1 Arts 110 14l 239
PEVISIONAY: JUPISDICTION —High Court

See C1vir, PRocEpurE CobE (Acr V oF 1908) sec 115 509

RULES UNDER ADEN SETTLEMENT PEGULATION—Rule quoing fnality to
the resident s decesion vn rating appeal— Whether the rule 1s ultra vires

See ApeN SETTLEMENT REGULATION (VII OF 1900} sBc 13 446

SALE—Prior agreement of purchase—Notice of contract of sale to the purchaser—
Subsequent purchaser a trustee

See TRANSFER oF PROPERTY Act (IV or 1882) sxc 40 188

SALE AND PURCHASE OF COTTON GOODS—Contract governed by the Rules of
the Bombay Cotton Trade Association—Vendor bound to tender goods wuithout
demand from the purchaser—Ralnay receipt not o delnery order—Vendor
commatting a breack cannot sue wn damages

See Contract Act (IX or 1873) sEc 47 6517

SALE IN EXECUTION OF DECREE—Judgment debtor privately selling the
property so sold— Application by judgment debtor to set aside Cour! sale
See Civin Procepurk Cope (Acr V or 1908) Orper XXT Rork 89 657

SALE OF GOODS—C I I' Contract—Insurance of goods agatnst war rish_wetkout
buyer s snstruction—Buyer not obliged to pay for such snsurance—Payment
aganst documents— Bl of lading must be’ tendered—DBill of loding what ss
a—JFar—Government proclan ations prolibtsng trading swith the ensmy—
Tfect of proclamations on contract goods shipped in enemy Port—Per
formance of contract becomes 1llegal ] On the 9th June 1914, the defendants

urehased from the pluntiff 5 tons rouni copper bottoms ¢ 1 £ Maliomersh
§n1v shipment and airced to pay for the said copper 1 Bombay on bewg tendcr
«d the Bills of ludmg anl othcr “documents m respect thereo} The copper was
shipped ont board the S 8 Tingustan on or abont the 28 h July 1914 ani the
plamtift obtawned rdative Bills of labing and msured the gools agamst ordmary
manne nishs  On the 5th Au,ust in cotsequence of wir having broken ont
between Gr at Britain anl Germany the pluntiffs azent 1 Fo_lan] althongh
not mstructeitody ro by the d findants msired the copper a vminst war risks
anlpull0perent prmwm Th dowments aruved wm Bombay on the fth
Scp ember wher upon the plamtalf tunlir 1 them to the defendants anl demanded
prymont of the mvowe prico of the roods wecluling the sbove m ntwoiel extra
premuum of 10 pur cont. 1n respect of nsurance azminst war rshs. The defend
ants nfused to piy th amount demand=d on the ground that they were not
hablo fo puy the afiresaid extrs presuorm,
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Held, 1o the absence of express imstructions from the defendants to effect
wsurance agawnst war nisks the defendsnts were nob lmble fo pay the extra
premuim

By another contract dated 17th July 1914 the defendants pmichased from the
ghmhif 200 La s of s gar ¢ 3 £ Mabomeish July shipment ‘and agreed to

o1 the suud sugar in Bomlay on bewmg tenlered the Bills of lading and other
documents 1n nsgcd thereof  The platntaff got the sngar shipped at Hemburg on
the 5 8 Nicomedia on the 28th July 1914 and obtamed, s he nlleged relative
Bills of lading 1n respect thercof and he msured the gools  Subsequently after
the doenments relating to the sad angar hal aruved in Bombay the plantaff
piesentel them to the defendants anl demanled payment but the defendints
rcf 1901 to secept the documner ts o to pay the mouney on the grounds firstly that
by 1e son of thest.te of war which cxisted and ‘the Government proclimaticns
prohiatirg trade with the evemy p rformance of the contract wotll be 1mpossible,
and sccondly that the documents which the plaintiff preseoted as Bills of lalmg
wejo not Bills of ladin, and wete 10t thetefoe the proper documents to be
tendeted 1n accordanie with the terms of a ¢ 2 £ contract

Held that m view of the Government pioclamations the tender of the shipping
documents was not a valil tenler nnd that acceptsnce of and payment agamst
the sa1d documents would bo a violation of the said proclamation

Duncan Foxr § Co v Schrempft § Bonke[1915]1 K B 360 followed

Held alco that a Bill of ladn g rs hrown to mer hants 13 a 1ecerpt for goods
actn Ny dehinered over ar d shipped o Loard the ship named therem and sigued
by the Captamn o1 his teprecenta e and that the docvments tendered to tho
d'firdants as Bills of lalimg, wee not Blls of lalin, but mete recoipts for
warchons ng or shipment  As'sn b they we e no evilence of any shipment and
apurctascrinler a ¢ 1 f contr & 1 tenletel sucha recoipt would be entitled
to sk £1 o Bill of lading for heas 1o oblied to pay upon pioof merely that
the goods had arrived at the port of dep rture

Nissint Isaso Beemor v Hays Svrravatr SHastaey & Co  (1915) 40 Bom 11

SALE WITH OPTION OF REPURCHASE
See CoxsTrUCTION OF DocUyERT
SALE DEED-—(x T: lease~Suit for p Nature of aust—
Intention of pariies
Sce Degxmar AaercurTorists Reniep Act (XVII or 1879) skes 3
¢ (y) axp 10A 397

878

ey on payment of conniderafion—

Cont (g7 ¢ to veca
Sale deed amounts 1n fect o & deed of morigage
See ConsrrueTioN oF DEED 74
Property sn p of tenants —Deed should be regustered
813

See TransFEER Op ProrERTY AcT (IV or 1882) sEc 564

— Stecessson to Saran am—Tiulle by snkeritance—Saramam Rul v 2
SAR:;.\JJE\.&«hr At AT of 1967 — Sust by precsnts b 1 le of Sarniam~Subs qu #t
hotder fling o st for the am slief—R s Judie ta—C vl Procedure Cude
(et ) F 1905} seclom Ll—ddierse possessian agasn £ the pr viows b Ller —
Fighte of suceessroe halder bureod by imtation—1 lalls hment of vl to 1 vy
aesessment—Indran Lamt stron et (13 of 1905) Sehedule I Artued 1 0] The
la ntuf was the Saravjadir of an ancesttal and heredmni Smanjam willa e
ghete the lands 1 st were mtuate The lands were in defondzuts possession
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on tenare m consideration of rend ring ceitain Shefsanady services The defend

ants baving no longet 1enloied any servicy, the plamtiff praved for po s swon of
the lanls o 1 the alteimative fz: a declua ton estiblishing his rght to levy
sssessm ut  ‘Lhe defundants coutended that tho s u was barrel by limit tion aud
also by res judicata m cous quence of & previous deussion m a sut (No 168 of
1883} between the pluntif s bio her and the prdecesso s m title of the defind

auts for substantially the samo reliefs as clanned by the plawntut

Held that the previous drcinion operated as ros julicata a3 aganst the present
plamstuff becanse ho was clanning under the ptevioss holler and was hhgntmg
under the sam. title as the previoss holder 1n 1888

Held forther that sinco the d c1sion 1n sw* of 1883 the defendants and thexwr
predecessors in title bad been hollg, adveisly wi hout payment of ass sstent
and therefore the claim for assessment wis baried by hmitation masmuch as
nerther a specual mole of d volutio nor an 1ncapa 1ty of alwenation would prevent
limrtatron operating against an es ate
handra Konkerv A Blag Destpand, (1895)

Radhal

and R
9Bom 198 followed

Per Hearon J —Tho words between parties under whom they o any of
them clam Iitig hiogg uudor tho same title 1n section 11 of the Civil Procedure
Cole 1903 ate titendel to cover anl do cover a case where the later litygant
oconpies by succession the same pontion 18 the former hiigaut  The wo ds of
the sec. 101 are uot 10 endud to make any distinution between duiferent foimg of
succession

MapRaveio HARIHARRA0 v ANUSUTABAL (1910) 40 Bom gog
SATISFACTION OF THE DECREE—Pusyment or adjustment not cerbified to fhe
Coust: b q ‘j‘ ful.

Sec Civit Procepune Copk (Acr V oF 1908) Ozper X\I Rurzd 338
SEA CUSTOMS ACT (VIII QF 1878) -Motsfication —Performance of contract becom
sng unlawful or smpossible
8ee Conrracr Act (IN oF 1872) sEc 66 301
SECRETARY OF STATE—Cost of the Secretary of State for India to be taxed yn
the ordinary way
8ee Cosrse 588

SUIT BY-—Liability of Councallors for muapplied funde
See Boxeay DistricT MovicipaLitizs Acr (Bow Acr III or 1901}
sec 43 « 188

SET OFF—ZEzecution of decres— Cross clayms under the same decree—Sel off" allowed
even 1f one of the clayms ecould not be yecovered owsny to bar of limtation
See CrviL ProcEpURE CopE (Act V or 1008) Orpre XXI Pore 1y 0

SETTLEMENT Bl A HINDU WOMAN O\ TPUSTS~The Indian Trusts
Act (IXof 1SS ) section §3—Trusts fuling afler seitlors death ~Reculting
trust vn f1vour of settlor ¢ Aerrs at the tim of her death—Ths Indran Su cesrion
Act (X of 1563) section 191 effect of Tie Probate and Admin stration Aet
(3 of 1551) sectron 4 effect of\ Where Ly a deed of sitlenent a Hinda
woman conveyel ar 1mmoi calle property to tristees on ecr'am trests some of

which fa1le] Cfter her death be of born st
d&“dmm“ﬂ{) er death (2a besng 1u favour of persons unl st tho date
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Held, (1) that there was n resulting trust 1n favour of the settlor,

(2) that the persons enfitled to the property on the failure of the trusts w
the hers of the settlorto bo determuned at the time of her death.

Where a person dies 1ntestats and no admimstration 1s granted to hus esta’
tho teim legal representative  1n seotion 83 of the Trusts Aect must incla’
the person or persons beneficually entitled who represent the intetests of !
deceased by vittne of inhent The rep stive by mbent;
bo found according to law at the moment of the death of
maxim beng ¢ Solus deus haeredem facere potest non homo

Dwirgipis DimopaR v Dwargapas SHiudr (1915) 40 Bou:

SHIPPING ORDERS
See ContRact Ac? (IX or 1872) sEcs 66, 65

SPECIFIC RELIEF ACT (I OF 1B77)—Relief by snjunction as well as demages
See Nuisance

Sale—Prior agr of purch Subseg » 'y @ brustee
See TRANSFER OF ProPERTY AcT (IV OF 1882) 8Ee 40
STAMP—Cross olyections
§ee CrviL Procroure Cope (Act V or 1908) sEo 92
STOF-'ﬂP‘AGE IN TRANSIT—Railway recerpt—Assignment of ralway receipt
effect o
See Conrract Act (IX or 1872) sec 103
SUBROGATION—Stranger paying off @ sulsisting mortgage—Non gratustous pay
ment—Obligation of person enjoying the bmeﬁgt
See Covtracr Act (IX or 1872), sze 70
/ SUCCESSION ACT (X OF 1860) sEcs 62 67 68 69—DBequest to a person nof
named 1 the will—Consiruction
See WiLs
e ———sEC 191—Effect of
See SETTLEMENT BY A Hinpu Wodar ox Trusts
SUCCESSION TO SARANJAM
See BARANTAX
SUDRAS—DNlegstsmate son—Extent of share
See Hinpu Law

SUIT RIGHT OF—Ciwil Court—Jurisdct Order of forf  passed by Magis
trate—Criminal Procedure Code (Act V of 1898) sectrons 523 524—Disposal
of property—Sale proceeds credited 1o Government—Suit o recorer the amount |
1he plamntrff s house was eearched m connection with a dscoity and certam
propeity was attached on suspiron  On & proclamation being 1sved by the
2ud Class Msgstinte under section 523 (2) of tho Code of Criminal Procedure
1898, the plantiff appeared before the Magistrate to e tablish his claim to the
property  The claim was dusallowed and an ordir was passed under section 524
of the Criminal Piocedure Cole for sale of the property The rale }:mcecda
laving been credited to Government the pluntif bioupht a swt for the

1 e
the deceased, ti

3—Sut for declaration and possession
2 %

[
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recovery of the amoant. The defenlint Ilnlci that & Cimal Court had no
jonshe 107 to eutertain the st The Asustant Judge dicad 1 tho smt
Platntafl's favosr  The Dis rict Judg on app al dismussed the smit holding
that as under enction 524 tho prop ity was at the disposal of Government
Gorernment hod an nbsolut nght to 1t, and that the specal provisions 1elating
toinvestimtion of claums to proprty mentioned 11 section 033 male the decision
of the Mag1 tra o final and deprived the person sggniuved of any right of action

On appeal to the High Court,

ITeld reversingth dewrse that the o~der of the Magistrato dispo ing of the
property unler section 524 of the Crimimal Proc durs Colo was net tinal and
tha 1t dil no* d prve the plawmtdf of lus right to estiblish lus clam m &
Cisal Court.

Qu en Impressy Tribkovan Manelehand (1834) 9 Bom 131 followed.

Secretary of State for Indiasn Council v Valhatsangys Megharayys (1894)
19 Bom. 668 dxscuss{l ud ghara {

‘WassPPLv SECZETARY oF STATE rob INDIA (1915) 49 Bom 200
PAVI ADN ANCE —TWhether a charge of public nature
& e Dexguav Acrrcurrorists RELier Acr (XVII or 1879) 433

CATION—Rating value fized by the Resident at Aden +n @ raling appeal—
Finality of the decsson of th "Resrdertas to value
See Apen Serrnexent Recurariow (VII or 1900) sec 13 115

CATION OF COSTS —Costs are awarded as an wlemnity and not as a penally —
Costs of the Secretary of State for India to be taz d wn the ordinary way—Profit
costs of th Governm nt Solicitor and brief fees to the Advocate General to be
allowed on taxation

See Costs o 588
IE =17k n tsflemay be considered of the essence of @ contract
See Covrracr Acr (IN or 1872) sec 65 239

ADING WITH ENEMY—Contract wuth hostile firm —Contracts with enemy _
become stlegal on the outbreak of war

See Covtracr Acr (I\ or 1872) sres 56 (2) avwp 65 570
1 prolubiting trading—

G
Performance of contract becomes sllegal -
See SaLe oF Goops
ANSFER OF PROCEEDINGS—Dature of High Court s yurssdiction
S ¢ Divorcx Acr Ivprax (IV or 18.9) sEcs 3 16,37 avp 44 109
F PROPERTY ACT (IV or 1832 AS AMENDED BY ACT II or
Al};(s)g)ES}:co! 4 AND 137— Instrument of title  to gords—Assignm n* of rarlray
recaipt effct of
See ContEsct Act (I or 1872) src 103 630

PLRTY ACT (IV 0F 188%) stc 10—Sp esfic R £4 ¢ (I of
T O O s e (L1 af 13" stcoos S1ous fo. e bars
teon'‘and possession—Sale—Dri v agreement of purchise—Notice—S8 beequrnt
wrehaser a trustee] Pluntifl suel £y ndeclration of titletoand forpo s on
'gf ymmoveablo p opartv fiom the defendant e bas Thistatl upon a re.  re
saledeed dated the 5th De ember 1911 fiomone N Pro tothuda ethe plaa I

B 1151—11

11
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had notice of the execution of a contract of sale of the same property by N fo
the defendant The def % relied mpon hus p under the contract of sale
and contended that ke had paid to N_poition of the purchase money sgreed wpon
and the balance was to be pad after the sale deed was paysed  Both the lower Coutts
allowed the plamntuff s claim for possession though 1t was found that the E&;nm’f had
notice of the defendant s contract of sale and that nearly half the purchase money
was m fact recerved by N from the defendant under the contract ~The defendant
having appealed,

Held, that the plantiff having purchased with no‘ree of the defendant s coutract
his smt for fpossesslou must faill. * He stood 1n the position of 2 trustee for the
defendant of the land purchased by him end could not profit by his conveyance
except to stand a the shoes of his vendor and receive the balance of the purchase
money due, on payment of which he would have to convey to tho defendant

Lalckand v Lalshman (1901) 28 Bom 406 and Kurrs Veeraredds v Kurr
Bapiredds (1906) 29 Mad 836, doubted,

GaroaRAM v LAxaraN Ganosa (1916) 40 Bom. 498

TRANSFEF OI' PROPEPTY ACT (IV or 1882) sxc 54—Sale de d of property n

possession of tenanls—Deed should be weqistered] A house which was in the
ossession of defendants ag tenants was sold to them by the owner m 1909 for
s 6O by an umegistered deed of sale It was agan sold 1n 3910 by the owner
to the pluntiff by a regustered sale deed The plamntuf baving saed to recover
possess on

Held that the defondants were not entitled to set up their sale deed to defeat the
Plantaff s claim, for the deed though earlier 1n point of time reqmired 1e,1st1atton
28 the only interest which the vendor bl a* the date of the sile wis a rev rsion
11[1 ‘;hefhlosu;;) within the meanng of section 64 of the Transfer of Pioporty Act
{LV of 32,

BrasEAR GoraL v Papuax Hiza {1915) 40 Bom 3813

s£C 68 cn (c)—8ale wutk option

of re purchase—Nature of fransaction

See Construcriov of Docomexy 378

78 oL (¢)—Zugars advance

by Government—T¥ hether charge of a public nature

See DEXxmaN AcgicULTURlsTs RELIEF Acr (XVII oF 1879) 483

88 89—Cinil Procedure

Code (Act XIV of 1882), section 244— Lamstation Act (X V of 1877} Schedule IT
Arbicles 178 179—Civld Procedure Code (Act V of 1903) section 97
Order XXXIV, Rules 1 and 5—Order passei under section 85 of the Tranfer
of Property Act of not appexled aqainst canno? be question dsn an appeal from
the decree absolute for sale] In1907 a smt was filed to 1ecov r the moitgago
amount by sale of the mortgaged property <A prelinary decr e was passel on the
30th of June 1910 as contemplated by Orler WALV Lale 4 of tl!:e Civdl Pro
cedure Cole (Act V of 1008) oidering among other things defendants Nos 1
and 2 to pav the mortgage amount, within sic months to the plantiff and 1n defanlt
directing a sale of the wortgaged Eropen The payment was no* made, and s
final decteo for rale was made on tho16 March 1912 D fendant No 1 appeald
aganst the decree of 1912 and rased subs antially points against the decree of
1910 The lower appellate Court held that the defundunt not having sppealed
ag aws* the prehmunmry decree wi hin fime was precluded, by sec 10n 97 of the
Cinl Procefure Cole (Act V of 1°03) from disputing 1's coriectness 1 an npcronl
preferred from the finaldecre.  Thedifendant appenled fo the High Conrt contending

|
;
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that the swit having beun filed 1n 1007, the nght of appeal which he hal under
the Civil Procedure Code of 1882 was not taken tway by the Cival Procedmi Codo
of 1908

Held that whether an order absolute fou_sale was ticated as an order fallin,
under x.ction 244 of the Ciwil Proceduro Colo (Act NIV of 1882) and appcalible
on that footing or not, 1t was qmite cloir that even under the Civil Piocodure Code
of 1882 the correctness of the decreo under section 88 of the the Transfer of Proputy
Act (IV of 1882) corresponding with Order YXXIV Rule  of the Civil Procedure
Code of 1908 could no be questioned mn an applicition for an order absolute undor
sectiot 89 o1 1 an appeal from an order absolute made on sach an application

Murripnae Naziyan o VisH\UDas (1816) 40 Bom 33t

TRANSFER OF SHARES —Transfers signed by transferor and transforee and lodged
before winding up of the Company— Practice of the Company w» approving of the
trafofer—Transferee s name not 19 d effict of —No defirult or unnecevsary
delay or absence of sufficient causen dealing with shares—TIability of transfiréo
as contributory

8¢, Conmpaxics Act (VI oF 1883) secs 58 147 131
TRUSTEE—Sust by a trustce egasnst @ co trist Ad at t~8uit {riahle
by the Subordinate Judge
8ee O1vin ProoEp uRE CoDE (Act V oF 1908) sEc 92 199

TPUSTS ACT (11 OF 1832) szc 83—Thusts finling after settlor s death~Resulisng
trust i fowsur of seitlor s hewrs at the time of her death

See SETTLEMEYT BY A HINDU WOMAN O TrUsTS L1311
sEc 90—Mortgagee 1n possession—2DNon payment of Lagavy

advance—Sale of morigage_properly owing to morigagee s defaull —Benams
purchase by the morigagee—Purchase enures for the benefit of the morlgagor

See DERREANY AdricuntURIsTs REUIEF Acr (\VII oF 1870) 183

see Ol —Suit for declaration and potsession—Sale—
Piior agreement of purchase — Vutice—Subsequent purchaser, a trustee
See Trans¥ER oF PROPERTY Act (IV or 1882) sEc 40 19%

ULTPA VII ES RULES—Rule mude under dden Settlement Regulalion to give
finahity to the Resident s decrsion vn 1ating appeals s ultra vires

Sec ADEN SETTLFMENT PRGULATION (VII or 1900) sEC 13 118

VATANDAL JOSHI— Right to officiate at marriages~ Y apman—Ceremony n
Pancha Kalas Lingayet furm —Clasm for fees sn re pect of part of the cere
montal 1n Iindu forvi~Ceremony eannot be split u)” —The question ra) ed in
this appc\l was whether the ccicmdmals ob erved by Lingayits n marriges are te
b regiided os a whole 1n deudimg whether or not the willage Gramopadhva 1n
utitl d to perform th coremony or whether the ceremony ean be split up imto
poatts anlif it 1s found that some part of the ceremon 19 simila to the Drahmin
nitnal the Gramopadhya can msist upen pavment of fees respect of sach part of
the ceremontal as may have been purformed by another

Held that 1f the ccremony performed was not @ Thndu marnage ecrermmony as a
whel the Jostu or ( ramopadhya hat noripht to demand the focs

LANQATIA © VENRANBHAT (1915) 40 Bom 112

VEANDOI AND PURCHASE! —Conrevance of property Lyana lsinsstratnr haviny
alenefevtl unterest theresn—No wonls of limrtation an the agreement fo coxrey

B11s1—12
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specifying whether 1t was qua admymstratrie or qua benefictal owner —Pranciple

0 be applied an asceriaiming n what capacity the administratriz acted) Where

4 person has two estatos one larger and the other smaller, and purparts to convey the
entiro properby without any words of lumtation he must be tﬂzn to be conveym,

the hughest estate he has , that 1s to say, 1f an execntor having a cne third personal
beneficial intevest 1n the esta‘c purpords to convey the whole of 1t without qualifica

f1on or imitatron he must be taken to be conveymng 1n his cheracter as execntor

and not 1n that of one having a beneficial intetest only m = fraction of the whole
estate purported to bo conveyed

Inse Fenn & Fur.es Contract [1894] 3 Oh 101, followed
No distinction can be muntamel 1n prmeipla between nctual conveyances and
agieements to convey for the purposes of applying this g neral rule
GANGABAI v SONABax {1914) 40 Bom
.

VYAVAHAPA MAYUKHA—Hindus in Makad not governed by Vyavahara

ayulha
See HINDU Law 6321
WAIVER—Contract with hostile firm—Eztension of time of performancs after breach
—TWazver of breack
See ConrracT Aot (IX or 1872) sEos 56 (2) AxD 65 870

WAKF PROPERTY —Addrnnestration sust
See Crvin Prosepuee Cope (Acr V or 1903) sEc 92 541
WAR  GQoverament proclamation prokubiting trading with the enemy—Goods shipped
n enemy Port—eBffect of proclamation on contract—Performance of confract
becomes tllegal
See SaLE oF Goobs 1
WATAN—Suit fora declaration that plaintsff ss the nearest her of @ deceased repre
sentative Vatandar —Cuvil Court~Jurisdiction
See Bonmgsnnqnmuny Orrices Act (Bom, Acr IIL or 1874),

Y

9

SECS 85
WIDOW—Alenation by Hindu wid Surt by r to recover p of
property alienated —Alienation found fo be sham —Lymitation
See Linarration Act (IX or 1903) Arr 91 51
Raght to retain propery sn Iy u of dower—Herstable right
See MamomEDAN Law 34

WILL—Beguest to & person not named sn the will—Private directsons giwven by
the testator o one of hus executors—Lndence as to who was sntended to hase
the benefit of the bequest admissibalsty of —The Indsan Succession Act (X of
1865} sectzons 62 67 68 69] At stator provded by his mll as follows —

In accordance with directions that I am going to gve jn puvate to trustee
No 1 out of the trustees appointe1 by me my trustees should entrast to Handas
Rs 5000 that may be recewvel from my Ife pohey and tho shares of Tata and
Co also shoull be transferrel to the person whose name will be disclosed by
Handas

t filed by B praying snter alia that Hardas should bo ordered to distlose
theI ;:'s;:; dnichoy:\s gxpvei‘by the testato and for deolarition that she B was the

person 1ntenJel by the testator to have the b nefit of the beque t
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Held {1)thit Haridas was bound to disclos: the pravate directions given ham by
the festator and that evadence thereof wis admissible

(2) that the <ccond part of the abave clise shoall Le read with firs* part snd
that the shars must be trapsfured to a p rson whos. name was gven by the
testafor fo Handas and that the power conformid 01 Handa» was therefore not a
general but a special one

Bivapst SARsLEaB © HaRIDAS RancHHORDAS {1914) 10 Bom 1

WILL—S8imultan ous 4 of adopt; deed as well as will an fuvour of a
grand daughter—Adopted son s consent binding effect of=Disposition good as
a famly arrangement
See Hxpy Law 668

—— —Unrecogns~ d subetsosnson of @ Bhag—1Vheth » devise by will amounts to
«n alienation

See BEAGDART Act (Box Acr V,or 18,2) sko 8 207
‘WORDS AND PHI'ASES —

Ahenatton  meamag of

See Baaabar: Acr(Box Acr V or 1862) seo 3 207
Case  meaming of
See Crviz Prooepore Cone (Acr V or 1903) sec 115 86
¢ Clauming noder  meaning of.
See Crviz ProcrpusE Covx (Acr ¥ oF 1903) seo 11 679
Legal representative  meaming of
Soe SETTIRMENT B 4 HiNno Wouay o Trusrs 341

Misapplication  interpretation of

Se::'}:oxigu Disrricr Monierpanirres Acr (Bow Acr III or 1901)

166
Person 1n authonty
See PracTioR 220
Plantiff meanmg of
See Luartzarton Acr (IX oF 1909) seos 3 uvp 7 Som T Asr 142 064
YAIMAN—Rght of @ kya to officiate at ges
See VaTANDAR Joskr 112
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Before A Justice Maclend

BAYABAI SAKRALBAR (Prustier) « HARIDAS RANCHHORDAS avp 1014
orneRs (DErENDANTS) ©
August 27
1 ill-~Beguest to a person nnt named wn the will—Pricale directions given by —————
the testator to one of hiz executors—Euvidence as to who was intended £ have
the Lenent of the bequest admsaibility of —The Indian Succession det (\ of
1862) sections 62 67 68 GO

A testator provided by lna will as follons —

In accordince with cirections that I am gomng, to give m pinate to tenstee
No 1 out of the trustecs apponted by me my trustees should entrust to Han
das Rs 5000 that may bu recened from my hife policy and the shares of Tata
and Co also should be trmsfurrid to the person who e namw wili be thaclosed
by Handns

In o sutt tilod by B pray g, enter ales that Harsdas shonld te ord red to dis
clo o the private directiuns given by the te tator and for declaration that sh
B was the pur onntended by the te tator to have the tuncht of the tequest

Held (1) that Hardas was Lound to.c close the prisate hircctions gaven
Tum Uy the testator and thit evidencd thercof was admsitle

2} that the sccond part of th alose ol ¢ should i ral with the brst
gart and that the shares mn t be tran fored to a peon whos name was given
by the te tator to Handw and that the power o nfermed «n Han Lis was there
fure net a gancral Bt acspeant ong

T 0L Sm N\ 104) of 1912
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Barasat
SARALRER
v
HARIDAS
RANCRHOR
DAS

THE INDIAN LAW REPORTS [VOL XL

THE facts of thus case are suffictently set forth m the
judgment of the learned Judge

Gadgil with Munsyf for the plantaff

Desar with Dadachany: for defendants Nos 3 and 4
Kanga with Dastur for defendnnt No o

Kanga with Tarapor ewala for defendant No 6
Defendants Nos 1 and 2 and 7 to 11 d:d not appear

MACLEOD, J —One Goluldas Kanyi, a Bhat1a, died 1n
Bombay about the 18th December 1910 leavang a widow
Gangaba and 4 daughter Kashibal, a concubine Bayabai,
plamtiff in the smt, and several illegitimate childien
said to be by her By his will he appointed defendants
1 to 5 1n this smt executors and executrix Clause 7 of
the will runs as follows —

In accordance with the directions I am gomng to gave in pmiate to trustes
No 1 ont of the trustces appomnted by me my trustees should entrust to
Handas Rs 5 000 that may be recerved from my ltfe policy and the shares of
Tata & Co also should be transferred to the person who e name wail be di
closed by Handas

The sard Gangabu filed Smt No 24 of 1911 against the
sud execntors and executrix, praying, inter ala, (a) that
the estite of Gohuldas mught be administered on the
footing that he had died infestate, orin the alternatrve
on the footing of the will, 1f proved to be genuine and
valid, (&) that, so far s mught be necessary, the will, if
proved to be genuine, might be construed by the Court

In piragiiph 9 of the plunt the plamntif contended
thatseveral clauses of the will were void and mnoperative

The defendants did not wdmut tlnsin their wiitten
statement but weire willing that the will should be con
strued  In puagriph 9 they sud that certun persons
should be added s partres

Tt 18 admutted now that Bayabai, the present plamtiff,
was the person m whose favour directions were grien
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to Haridas but her name was not mentioned in para-
graph 9

The suit came on for hearing before Beaman J on the
20th June 1912

The leuined Judge’s notes, to which I have referred,
contain merely the appeaiances for the parties No
ssues were rused from which 1t seems that the parties,
1 2 friendly spit, without aigument, asked the learn-
ed Judge to constiue the will

The judgment on ¢l 7 18 as follows —“Clanse 7
Here the testator intends to create a secret trust, but
having regird to the provisions of the Hindu Walls Act
read with the Indian Trusts Act, 1t 1s clear that no effect
can be given to 1t, and as no beneficial interest 1s given
to executor No 1 the whole of that gift fails and falls
mnto the restdue’

Bayabu making her five childien as the children of
Gokuldas puty-plamntaffs filed this suit against the five
executols and executrix on the 27th September 1912,
praying, wmnfer alia, that the defendant Haridas might
be ordered to disclose the secret tiust under ¢l 7, that
the bequest 1n ¢l 7 might be declaied to be for the benefit
of the plamntiff and that the defendants should be
ordered to pay such maintenance including arrears to
the first pluntiff for heiself and her childien as the
Court might think fit

Defendants 3 and 4 filed their wiitten statement In
cl 4 thev refer to the judgment 1n Smt No 24 of 1911
and contend that the question of ¢l 7 being effective
was res pudicata  They admit that they had teen in-
formed by defendants that the person for whose benefit
provision 1n ¢l ¥ was intended was the first plamntiff

Thereafter Gangabu was made a party-defendant as
well as varions other parties who took benefits under
the will Gangabwu filed a wriiten statement mn which

1914

Bavasar
SakaLkAR
v

Haripag
Ravcauor
DAS
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1914 she contended that the decree 1n Smt No 24 of 1911 was
B binding on the fitst plamntifl nd that 1n «ny event the
Y first plantif was not entitled to be pudmore than Re 15

SaRALRAR
e I:"m < month as maintenance wlieh had been offered to her
Baxcunor

DAS The other defendwnts did not appem at the heming

After the pleadings had been 1ead, plantiffs’ counsel
asked that plaintiffs 5 nd 6 might be stiuck off, since
they had no clum being danghters  As 1t was obvious
there was 4 misjoinder of causes of action and of parties
he also wsked for leme to withdraw the suit on behalf
of pluntiffs 2 to 4 with hibetty to file a fiesh smt for
mauntenance, ind fot leave to withdiaw such paut of the
fiist plantiff’s stut as 1eferred to 1n the clum for mun-
tenance with libetty to file 4 fresh suit I ordered that
plaintiffs 5 and 6 should be struch off, and nlso plaintiffs
2 to 4 with liberty to file a fiesh smt, while first plunt-
1ff should be allowed to continue the suit in 1espect of
mayers (@) and (b) of the plaint with Iibeity to file 2
fresh swit for het marntenance The fiist pluntiff was
dnected to pay the costs of defendants 3 and 4 and de-
fendant 6 incuried by them m pieparing to resist the
claim for maintenance, unless a smt was filed 1 1espect
of that claum witlun thiee months fiom that date (the
Gth August) in which case the sume materznls would be
avaable

If necessary, the comsequentill amendments n the
plunt could be made

The following 1ssues wete then 1 used —
g

1 Whether the claim made by the plaintiffin paras 3
and 4 of the plaint with reference tothe sum of
Re 5,000 and the shares in Tata Steel Co, 15 not 7 es predi-
cata by 1enson of the decision mn Swt No 24 of 1911

9 Whether 1n any event the plauntiff 1s entitled to

the said claim
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3 Whether these defendants e not entrtled to the
dectee on their counter-clum

As teguds wsue 3 pluntifis’ counsel admitted he

could not 1etun the share certificate referred to mn the
counter-clum

Asieguds the fitst ssue 13 the pluntiff was not 1
paity to Smt No 24 of 1911, the deecision would only be
binding on her 11 she were elmming under the exeeu-
tors It was miged that executois 1epresent the beneli-
cartes, hut the defendnnts certunly did not represent
Bayabaias no mention whatever was made of her nume
Nor does she clum under them as her ease 18 founded
on a contract made by Huidas with the testator  Moie-
ovel, the question 1 have now to decide wasnot raisedan

the smit,namely whether 1f there was « trust 1n fvvowr of

Bayabm she could come in and proveit T, therefore, find

that she 1s not hound by the deciston in SuitNo 24of 1911

The evidence ot Huidas now makes 1t clear that the
testator was desitous of making a bequest 1r favow of
Bayabu but was not willing for her nume to appeut 1n
the will He therctore, dictated ¢l 7 a9t stands and
told Hangs i pirvate that the bequest was for the
benefit of the lady 2t Kandewady

Handas 1 new to whom the testator 1eferred lthongh
he did not know her name until fterwards On one
oceaston he had gone with the testator to the house m
which Bayabu lived and the testator pointed her out to
Jum  Inansvwel to my questions Haridas said that the
testitor understood that witness was willing to abide
by lis wishes, and he was qute willing to pay the
plantiff 1f the legaey was pard to ham

The bequests in ¢l 7 are two —

1 Rs 5000 to be 1ecovered from the hife-policy were
to be given to Hanidns to whom the testator was going
to give directions 1n private
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The shates 1 Tata & Co were to be transferred to the
name of such person as Harrdas might name

The question arises whether the evidence of Haridas
ns to the private instructions given to lum by the testa-
tor 1s admissible

It was aigued that section 68 of the Indian Succession
Act which 15 incorpoiated in the Hindu Wills Act by
section 2 of that Act applied, but this 1s not a case of
ambiguity or deficiency on the face of the will

If the testator had made no mention of his prrvate in-
stinctions, and had -merely made bequest of the
Rs 5,000 to Haridas I do not thunk 1t can be doubted
that the terms of the tiust which he had undertihen
could be proved

The question was very fully gone into in Manuel
Lows Kunha v Jnana Coelho ™, where 1t was beld
that the 1ule of equity that a legatee who undertakes
to ca11¢ out the wishes of the testator will be treated as
1 trustee and compelled to carly out the mstructions of
the testator was mnde applicable to Indin by section 5
of the Indian Trusts Act

But 1t was argned that the case 1s different 1f 1t ap-
pears on the face of the will that the legatee 1s not 1n-
tended to take any beneficial interest, because there 1s
an wmbigmty or deficiency on the face of the will and
therefore extrinsic evidence of the testator’s intention
15 not wdmssible

The cases of In 1¢ Fleetwood™ and In 1e Huztable®
show that where there 15 « bequest to A to be dealt
with by him 1n accordance with directions given to him
by the testator, the Courts have not considered that
there 1s an ambiguity or deficiency on the face of the
will 80 as to exclude oral evidence of the instructions

M) (1908) 31 Mad. 187 @) (1880) 15 Ch. D 594
) [1902] 2 Ch. 793
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given Al that 15 required 15 that the instractions
were communicated to the legatec by the testitor and
that the legatee agreed to aceept the bequest on the
terms of the trust  The consent of the Tegtee 1o implied
if by Ins silence e leads the testiton to belicve that
will abide by the mstructions communicited to him

In In1e Tleetwood® Hall V. C sud(p 607) *“The
same prineaple which led this Court whether wisely ov
not, to hold that the Statute of I'tauds nd the Stalute
of Wills were not to be used as insttuments of fraud, ap-
Dpears to me to ipply to cises where the will shews some

trust was 1ntended, 18 well a5 to those whete thus does
not appe npon 1t ’

To Iy e Huxtable® A bequeithed 40007 to C “for the
charitable purposes agreed upon between us ™ and 1t
was held hv the Comit of Appeal that there was o gift
for limited charitable purposes, and that evidence was
admsssible to shew what the purposes agreed upon

were It was admitted for proving matters wlich were
1ot defined by the will

In Riordan v Banon® the facts werc practically
on all foms with the piesent case The will directed
1 pecumary legacy to be disposed of by the legatee 1n a
manner of which he alone should be cognizant It was
proved by puol evidence that befoire evecution of the
will the testator had verbally informed the legatee that
be intended to bequeath the legicy m trust for a peison
he then named -nd that the legates haid consented to
weept the legiey for that puipose  The Lesiduary
legatec hvving clumed the benefit of the legney 1t was
held that 2 vahid tinst for the person named had
ittached to the bequest and the Court would allow such
trust to be proved by parol evidence

@ (1280) 15 (L D 594 ®{1902]2¢Ch 793
©}(1870) 10 Ir R Eq 489

-1

1014
Bavsnur
SARALRAR
r
Hripas
Rancusor
s



8 THE INDIAN LAW REPORTS [VOL XL

1914 I can see no reason why tlus rule of equity should
not be applied 1n Indin both when 1t appeas on the face

B
avomar Of the will that mstiuctions have been given to the
Hu:mAs legatee and when 1t does not so appeur  In the latter

Ravepmor  Case equity inteiferes to prevent a fiaud by the legatee,
pas i the former, to prevent a fraud by the residumy
legatee The objection 18 the same 1n exch case, viz,
that the testatol’s intentions have not Deen expiessed
i accordwnce with the provisions of the 1w appli-
cable to wills

The bequest of the shutes 1n Tata & Co stands on a
different footing The testator directed that Ius exe-
cutor should tiansfer them to such person as Hairdas
might name But for the context those words would
give Haiidas 1 general powel to name any one he
pleased as the tiansfetee Read with the first part of
cl 71t s evident that the testator intended that the
shares should be trinsferied to the saume person in whose

favom a trust bad been created as 1egards Rs 5,000

1t has been argned that Haridas cannot be permitted
to disclose the name of the person to whom the testator
told hum the shares should be transferred and that,
therefore, the shares fall into the 1esidue, on the ground
that there 1s an ambiguty o1 deficiency on the face of
the will

Sections 67 and 68 of the Indinn Succession Act em-
body the canon refeired to by Jarman on Wills, 6th
edition, at p 516 “ The admission or rejectron of parol
evidence 18 commonly sud to depend tn All cases on the
canon, which 1ejects 1t 1n the case of paifent ambigu-
1ties, or those which appear upon the fice of the will,
and admits 1t 1n the case of lafent ambiguities, o1 those
winch seem certam, for any thing that appeas upon the
face of the wall, but there 1s some collateral mattes, out of

_ the will, that breeds the ambigmty  And this umlngurty
being rused by parol evidence, may, 1t 18 sud, be fanly
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1temoted bv the same means Butops, «
the maxam proves not to be an anivers ] |
the one hiand, theie are many recogmzed . . .
the admission of parol evidence to orplaan o
appeaung on the fnce of the will, vhule 4, ., , ,
hand, the existence of 1 latent ambiguses gy 5 -,
not, as appeus sometimes to have Wiy o
wanant the admssion m Al cascs ndicenmyy,, 4ty ¢
puol evidence to show what the testator weant v, 4 .
witten as distingwished from what 1t} feang ; of
the words he has used We come, therefore, to the gy
clusion either that the distinction taken by the cayy
between litent and patent wmbiguities 14 ap anrgh
tial one, or that the proposition does, i jtq Fooyd
brnch, assert the wdmissibility of evidence to gl y the
testator s intentron (1s distingmished from the me, Ty
of s wiitten woids) and that, consequently, lltrm’
1tsapplication must be confined to 1 special elnss of ¢y « n

[

\

In Colpoys~ Colpoys® still aceepted as an 2uthoryty
the Master of the Rolls said at p 464 ef sey “'I‘]I('
Dooks ue full of mstances swnctioned by the Tighea
authorities both 1 1w nd equity  When the Person
o1 the thing 15 designated on the fice of the mstey.
ment by terms impet fect and equivoeal admitting erthe,
of no meaning 4t Al by themselves o1 of a vanety of
different meuungs 1cfering taeitly o1 expiessly gop
the ascertunment wnd completion of the meaning to
evtrunsic crreumstances, 1t has never been considered
an objection to the 1eception of the evidence of thoge
cucumst wcees, that the amiguity was patent

But the question docs not arse 1 this case whether
wndur similar crenmstances those authorities will be
followcd by the Courts i Indny for 1t seems to me that
the ¢videncd now undet consuderation has been adduecd

(1) (1822) Jac 451
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for the purpose of piroving materal facts, and not for
proving what the testator meant to have wrtten

In Higgms v Dawson® Lord Davey refers with
appioval to the following passige 1n the judgment of
Rigby L J 1n the Court below * The first point which
I tlhunk 1t convenient to notice 1s the fundamental dis-
tinction between evidence simply esvplanatory of the
words (of the will) themselves, and evidence sought to
be applied to prove intention 1tself as 2n independent
fact (Wigram, 31d Edn pl 10) Tlus distinction must
nevel be lost sight of The great majority of the cases
of explanatory evidence consisted of the ascertainment
of persons and things msufficiently explained by the
will 1tself ” see also Wigram, p 51, and Jarman at
p 511 says “ Upon the same principle, of course, 1t 19
not essentinl to the validity of the gift, exther of real or
personnl estite that the person who 1s the intended
object of the testators bounty should be actually
pointed out on the face of the will, 1t 1s enoungh that
the testator has provided the means of ascertuning it,
according to the masam, td cerfum est quod cerfum
reddr potest Noiisit material that the description
mabkes the objects of gift to depend upon circumstances
o1 acts of persons which are future and contingent ’

That « power cin be created by 4 Hindu will was
recognized by ths Court 1n Javerbar v Kablibar ©  If
the words of the second put of clause 7re read by
themselves Haridas has a general power to nominate
the person to whom the shates should be transferred
He could nominate himself or any person m existence
at the date of the testator’s death —But read with the
words 1n the fiist part of the clause 1t 1s clen that the
shares must be transfeired to a person whose name was
grven by the testator to Handas, and that the power s
not 2 general one but a special one

™ (1902)A C latp 10 ) (1890) 15 Bom 326
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I think that Haridas was bound to disclose the plunt-
1ff's nume and that the evidence 1s admissible exther
under section 62 or in accordance with the authoiities
above cited

Attorneys for the plaintiff Messis Jehangur, Seervar,
Minocheher and Hu alal
Attorneys for the defendwnts DMessrs Edgelow,
Gulabchand, Wadia & Co, Messrs Dastur § Co ,
Messrs Madhavyr Kamdar and Chhotubhat
St decreed
M F M

ORIGINAL CIVIL

Before Mr Justice Macleod
NISSIM ISAAC BEKHOR (Pranrirr) ¢ HATI SULTANALI SHAS
TARY & Co 2 riry (DerENDANTS) ©
Sale of goods—C I F Contract—Insurance of goods against war resl without
buyer 8 wstruction—DBuyer not obliged to pay for such wnsurence—Payment

against documents—Bull of lading must be tendered— DBl of lading vhat 33
a—TFar procl prohb

g iading vith the enemy—
Effect of proclamations on contract goods shipped n enemy Port—Per
formance of contract becomes vllegal
On the 9th June 1914 the defendants purchased from the plamtuf 5 tons

round copper bottoms ¢ 1 £ Mahomeral July shipment and agreed to pay

for the said copper in Bombay on being tendered the Bills of lading and other

documents m respect thereof The copper w1s shipped on board the § B

Tangstan on or sbout the 28th July 1914 and the plantiff obtamed relativg

Bulls of Inding and sured the goods aganst ordinary marine nshs  On the 5th

August in consequence of war having broken out between Great Bntan and

Germany the plamtif's agentn England  although not instructed to do so by

the defundants 1o ured the copper against war n ks and paid 10 per cent pre

mum  The docwnents arnved 1n Bomtay on the 7th Scptember whereupon
the plaintiff tendered them to the d fendants anl d mand 1 pasment o f the
mnoice pnce of the goods including the above mentioned extry preminm of

10 per cent n respect of 1 urance again t war 11 ks The defendants refu od

to psy the amount demanded on the ground that they were rut Lable to pay
the aforesaud extra premium

* 0 C J Bmt o 1307 a2 1914
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Held  In the absence of express mstructions from the defendants to effect
murance against war rshs the defendants were not hable to pay the extra
premium

By another contract dated 17th July 1914 the defendants purchased from
the pluntiff 900 bags of sugar ¢ 1 £. Mahomerah July shipment and agreed
to pay for the sa1d sugar m Bombay on bemg tendered the Bills of lading and
other documents i respect thereof The plamhff got tle sugar shipped at
Hamburg onthe 8 § Nicomedia on the 28th July 1914 and obtamned as he
nlleged relative Bills of lading mn respect thereof and he msured the goods
Subsequently after the d ts relating to the sand sugar hed armved n
Bombay the plantiff presented tliem to the defendants and demanded payment
but the defendants refused toaccept the documents or to pay the money on the
grounds firstly that by reason of the state of war which existed and the Gov
ernment proclumafions prohbiting trade with the cnemy performance of the
contract would be impossible aud decondly that the documents which the
plantiff presented s Bulls of lading were not Bulls of lading and were not
therefore the proper documents to be tendered 1n actordance with the terms of

ac 1 f contract

Held thatn view of the Government proclamitions the tender of the ship
ping documents was not a vald tender and that acceptance of and payment
agawst the said documents would be 4 volation of the sud proclamation

Duncant Fox & Co v Schrempft & Bonke ® followed

Held also that v Bull of ladin, as hknown to merchants 15 a recept for goods
actually delrvered over and shipped on board the ship named theremn and signed
by the Captain or lus representative and that the documents tendered to the
defendants as Bills of lading were not Bills of lading but mere receipts for
warehousing or shipment As such they were no evidence of any shipment
and a purchaser undera ¢ 1 £ contract if tendered such a recespt would be
catitled to ask for a Bull of lading for he1s not othged to pay upon proof
merely that the goods hnd arnved at the port of departure

THE facts appeu fully fiom lus Lordship’s judgment

Campbell and TWeldon for the pluntiff

Inver as ity and Setalvad for the defendants

MacLtop, J —On the 9th of June 1914, the defendant-
firm, carrying on business in Bombay, puichased from
the plantiff, 1 merchant, tlso cariying on business in
Bombny, five tons round copper bottoms, ¢ 1 f Maho-
meith, July shipment, by 1contiict in writing at the
price and on the terms mentioned n the sud contract

™ [1915] LK B 365
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The defendants 1g1eed to pay for the copper i Bombuy
agunst Bills of Inding The copper was shipped on
Dboard the steamer Tangistan on o1 about the 28th dwy
of July 1914 and the pluntiff says he obtuned the 1e-
Iative Bills of Lwding and lso insured the coppet
ngamst the ordinuy maune 1shs  On the 5th day of
August, 1n consequence of war having broken out bet-
ween Gieat Britain and Germany the plamntiff’s agent
i England msuwed the copper ngunst wur risky and
pud 10 per cent preminm for such mnsmance The docu-
ments mrived 1n Bombay on the 7th of September, where-
upon the plaintiff delivered thiee 1nvoices tor the copper
to the defendants 1nd called upon them to pay the in-
~orce prace and also the foresud prenunm for imsurance
agunst wau ushs  The defendants iefused to pay
the amount demnded on the ground that they were
not litble to pay the aforesud premium By another
contiact 1n wiitmg, dated the 17th July 1914, the
defendants purchased fiom the pluntiff 900 bags of
sugl, c1f Mahomeraly, July shipment, @ the piice
and on the terms mentioned in the sud contract The
defendants also greed to pay for the sugu in Bombay
agunst the Bills of Inding  The pluntiff alleges that,
in performance of the contiact, he got the sugu

shipped 1 Hvmbuig on boud the steumer Nicomedi
on the 28th of July 1914 and obtuned the relative
Bills of lading ind also ainsured the sugm1 agrunst the
ordinaty maumne tisls  On the 29th of July, his agent
1n England insuied the sugar agunst war rshs and
pud half per cent premium for such insurance He
further alleges that the Balls of Inding 1elating to the
sug arrived 1n Bombay on the 1ath diav of Angust

Thercupon, he delinered to the defendants n 1nvoice
of the sugar and called upon them to payv the sum of
R> 19,251-15-3, being the price of the sugar inclusive
of the aforesaid premrium for 1nsurnce aganst war
rishs  He farther alleges that he has tendered the
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Held Inthe abience of espress mstructions fiom the defendants to effect
nsurance aganst war nsks the defendants were not hable to pay the extra
Pprenium

By another contract dated 17th July 1914 the defendants purchased from
the plamtiff 900 bags of sugar ¢ 1 £ Malhomeral: July shipment and egreed
to pay forthe said sngar in Bombay on bewg tendered the Bills of lading and
other documents mn respect thereof The plantiff got the sugar shipped at
Hamburg onthe S 8 Nicomedia on the 28th July 1914 and obtaimed as he
alleged rclative Bills of lading 1n respect thereof and he msured the goods
Subseq 1y after the d ts relating to the saul sugar had arrved
Bombny the plaintiff presented them to the defend and d ded payment
but the defendants refused to accept the doctunents or to pay the money on the
grounds firstly that by reason of the state of war which existed and the Gov
ernment proclamations prolubiting trade with the enemy performance of the
contract would be inpossible aud secondh that the documents which the
plaintiff presented as Bills of ladmy, were not Bills of lading and were not
therefore the proper documents to be tendered 1n 1ccordance with the terms of

ac 1 f contriet

Held that in view of the Gosemnment proclamations the tender of the ship
ping doctments was not a valid tender and that acceptance of and payment
ag-unst the sad documents would be a violation of the sud proclamation

Duncan For & Co ¥ Sthrempft & Bonke @ followed

Held,also that 2 Bill of lading as known to merchants 19 a receipt for goods
actually deltsered over and shipped on board the ship named therein and signed
by the Captamn or Ins repre entative and that the documents tendered to the
defendants as Bills of lading were not Bills of lading but mere recerpts for
warehoustng or shipment As such they were mo evidence of any slupment
and a purchaser under a ¢ 1 £ contreet 1f tendered such a receipt would be
entitled to ask for a Bull of lading for Lie1s not obhiged to pay wupon proof
merely that the goods had arnved at the port of departure

THE ficts appeu fully fiom lus Lordslup’s judgment

Campbell mnd TWeldon for the plamtifl

Inverar ity n1nd Setalvad for the defendants

Micrrop, J —On the 9th of June 1914, the defendant-
firm, curying on business 1n Bombay, pmichased from
the plaintiff, 2 merchant, 1lso cariying on business in
Bombny, five tons round copper bottoms, ¢ 1 f Malo-
merah, July shipment, Dy n contrict in writing at the
price and on the terms mentioned i the sud contiact

™ [175] 1K B 365
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The defendants agieed to pay for the coppel 1n Bomb1y
agamnst Bills of 1ading The copper was shipped on
boud the steymer Tingistan on o1 wbout the 28th day
of July 1914, and the pluntiff says he obtuned the re-
lative Bills of lading and also mnsured the copper
igunst the oadinaiv mame 11sks  On the 5th day of
August, 11 consequence of war having broken out bet-
ween Gient Britain and Germany, the plamntaff’s agent
m England msured the copper agaunst wu rishs and
pud 10 pe1 cent premium for such insmance The docu-
ments airsed 1n Bombay on the Tth of Septembel where-
upon the pluntiff delivered thiee invoices for the copper
to the defendants wnd called upon them to pay the in-
voice price and also the aforesud ptemium for insurance
agunst war 1shs The defendints 1efused to pay
the amount demanded on the giound thnt they were
not linble to pyy the aforesard premium By another
contrret 1n witing, dated the 17th July 1914, the
defendants purchased fiom the plamtiff 900 bags of
sugu, ¢1f Mahomeral, July shipment, it the price
and on the teims mentioned 1n the said contract The
defendants so ngreed to pay for the sugu in Bombay
agamst the Bills of lnding  The plamntiff alleges that,
i peiformance of the contract, he got the sugu
shipped it Hambuig on boud the steamer Nicomedir
on the 28th of July 1914 and obtamned the 1elative
Bills of lnding nd iso 1nsmed the sugal agunst the
ordinu1y muune 11shs  On the 29th of July, us agent
1 England mnsured the sugar agunst wa 1shs and
pud half per cent premuum for such insurance He
further alleges that the Bills of lading 1elating to the
sugu unved m Bombay on the 1ath day of August

Thercupon he delivcied to the defendants an invorce

of the sugar and ealled upon them to pav the sum of

Rs 19,251-15-3, being the price of the sugiwr inclusive
of the aforesud preminm for insurinee agunst war

1nshs  He forther alleges that he has tendered the
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Bills of lading for the sugm and the policy of insm-
ance agamnst wa 11shs to the defendants, but they have
fuled to pay the amount clamed Accordingly, he
asks for a dectee in this smt for the sum of
Rs 4,878-4 11, boing the price of the copper with
intelest at 9 per cent fiom the 7th of September, 1914,
and the sum of Rs 19,201 15 3, being the piice of the
sugal with interest at 9 per cent from the 22nd of
Angust 1914

The defendants in their written statement deny
that they were liable to pay the 10 per cent premium
for 1nsurance of the copper against warrisks As a
matter of fact, since the sutt was filed, the defendants
have paid the whole of the pluntiff’s claim 1 1espect
of the copper without prejudice to thewr contentions
1in this swit 1o o1der to get delrvery of the copper, and
if thenr contentions aze correct they will be entitled
to o refund of the amount pud for the insurance
against war risks  With 1egaid to the sugar the
defendants do not admit that the pluntiuff got the
sugar shipped at Hambuig on the 28th of July or that
the plunt:ff obtained the ielative Bills of lading in
respect of such shipment  Finally, they contend that,
1n view of the war and the proclamations that have
been 1ssued from time to tume by the Buitish Govern-
ment, the continct between the partifs has become
impossible of performance

Exlnbits A and B are the contracts for the puichase
of copper and sugar 1espectively Thev are what nte
called c1f contracts under which the purchaser s bound
to pay the stated price for the goods on tender of the
documents showing that the goods hive been shipped
for transit to the port of destination, duly insured
according to the terms of the contiact, and that freight
has been paad I think 1t 1s clear that under these
contracts the seller was not bound to insuro against
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war rishs  This was admitted by dess 15
and by the plaintiff 1n Jus cireul v of

addressed to hisconstituents (. D - are
thewr attention to the niusat ¢ .
indented thiough hum agnst wit v FANALL
political sitnation in Lurope  Jie ! ’53”
note that 1f he did not rceeve

6 p m, he would cifcet the new
war rishs on then sug i wnd dedn
premiums  Without recoavin, o
the defendants the plaintifl « thlc
agent 1n England to eflcct insury
and I find that he ws not gy
defendants with extia puomug,
express 1nstructions f1om then
fact were not given  Jhe su oy
Ex B was msuied 1200t '
premium but 1t appcarts no
such 1smance w1s that the «o,
before the 1st August i « W,
Ex A wns not insured unnyl o
owing to war having boon «
Britun and Geimany, Iu g,
chuged by the undar-wsta

The mnvoices for the copper
sent to the defendwnts on (1 -

1
the 9th Septembear they v 14t >
you sent yom mmoices Ng ./ 1t
ment of copper by S Jun,, 1 nt
extrrnsurance tnd wWe e 4
have put such estiy mngnps
have neverinformed ns th ¢,
copper agunst war 1]« | pro-
time of the mmvolees W nts
you accordingly as roon 1 11 of

consignments have beon 1ouf] ound
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and are m comrse of ianwit”  Tlus might be constiued
as a consent on the put of the defendants to pay the
10 pe1 cent on being satisfied that the goods had been
shipped, but the plantiff’s letter of the 10th shows
that the pluntiff did not consider that the defendants
had agreed to pay the 10 per cent and 1n then Ietter
of the 11th September the defendants defimitely dis-
claam il hability for extia insurance It wag con
tended that the case fell withun section 70 of the Indian
Contiact Act, but T do not think 1t does The cases
cited were cwses m which 2 moitgagee was held
entitled to chaige lus mortgagor for sums paxd by him
for land revenune to avod the mortgaged 1and being sold
for non-payment The analogy would only hold good
if the Tangistan had been captured and the defendants
liad clumed the benefit of the insurance against wu
11sks  On the 21st October the defendants wiote that
1t had been mutually agreed that pluntff was to chaige
10 per cent for war ushs on goods shipped pet SS
Tangistwn but plaintiff dented this m s sgoheitors’
letter of the 28th October It 1s evident that the
defendants wete petfectly willing, on 2 coneession, to
pay 10 per cent Dbut this was not accepted by the
plantiff, and 1t 15 1mpossible to find any substantial
ground for the contentions in then letter of the 28th
October that the defendants were bound to pay whatever
premium the pluntiff might have pud on then behalf
for the copper

I find, thcerefore, thiat the defendants are entitled to
a 1efund of what they have pud to the plantifl for the
msurance effected by lum aganst war 11shs, m order
that they nught get dehvery of the copper

The next question 13 whether the defendants wete
entitled to 1efuse payment of the myoice amount of the

sugat
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It 13 admtted that the invoice (Ex K) wns delivered
at the defendints office by the plamntiff’'s cleik Saul
on the 15th Aagust on which day the English Mail
arnved

The nvoice value was Rs 19,146 3 3 to which was
added Rs 423 approximate msuranece 1gamnst war 11shg
pending the anival of policy fiom London It 18 ad-
mtted that Rs 423 was fa1 1n excess of what had been
paud by the pluntiff s agent in London, and, therefore,
1w any event, the defendants were nsked to pay more
than what was due, but further there 1s a conflict of
evidence as to whether the shipping documents were
tendered on the 15th August and I am satisfied that
no such tender was made The plunt caiefully 1efiuns
from nlleging they were, nor 1s any such suggestion
made 1n the correspondence until the 16th November

I do not believe the witness Saul who smd that he
tendered shipptng documents to the defendants’
Moonim together with the invoice on the 15th August
The documents wete sent to the National Bank and 1t
would be most unlikly that the plamntiff 1ecerved them
fiom the Bank on the same day that they arived from
England and tlus 1s suppoited by the plaintifl entering
in lus Bill-book the bill diawn agunst the sugar on
the 18th August It scems cleawr that the usual
practice of the pluntafl was to send the invorces to his
constituents, to inform them what was the amount
payable, the documents thereafter either being sent
with a covering letter, see Ex 6, or being dehivered
over on payment of the invoice value

But assuming that the shipping documents now pro-
duced in Court were actually tendered to the defendants
on the Idth August was there amongst them a Bill of

lading against which only the defendants werc bound
RTB=y
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to make payment? Ex H collectively aie the docu-
ments relrting to the 900 bags of sugar 1ssued by the
Hambuig Ametican Tane which the plamtiff contends
aie Bills of lading The wiiting on the face of the
document1s m Gexman  On the back general 1ules ale
punted 1n German and Englsh

Each document which was 1ssued 1n tiiplicate pur-
potts to be a 1eceipt tor the goods named therein from
Messis Cohre and Amme for transport by the German
steamel, Nicomedia, Captain—o1 subsequent steamer
through the Suez Canal for Meohammerah to order or
to be delivered to the order of— I see noieason to
doubt thit the pluntiff has fiequently recerved docu-
ments m a stmlu form purporting to be Bills of lading
which he has handed over to lusindentors and that,
on presentition of such documents, the indentors have
obtamed delivery trom the shipowners of the 1elatve
goods and that, theiefore such documents hive pet-
formed the ordinary functions of Bills of lading  But
1t 18 indisputable that a Bill of lading, s known to
merchants, 15 1 1eceipt for goods actually delivered
over and shipped on board the ship nimed theremn
signed by the Captun of the steimer or his lepresent-
atine, and no document which does not conform to
these conditions can strictly be ¢alled a Bill of lading
Tt may be that, as a matter of convemence, ship-owners
may 1ssue to shippers 1eceipts 1n triplicate for goods
delivered at the warehouse for shipment, such 1ecerpts
being accepted by the shippers in place of Bills of Inding,
forwaided to the consignee and accepted by the ship
ownels agents at the poit of delivery s entitling the
conaignee to delivery and under oidmnary cucum-
stances no dispute would aise But the fact remnuns
that these receipts are not evidence of slipment and if
such 2 receipt 1s tendered to a ¢ 2 f puichacer he 1s
entitled to_ash for a Bill of lading, for he 1s not bound
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to pav upon proof merely that the goods have airived
at the po1t of departmie It hns been contended that,
under the contract in this case, the purchaser has
agreed to accept the date of the curiers’ or whar-
finge1s’ 1ece1pt as the date of shuipment, and thnt, there-
fore, he 15 not entitled to say that the goods were not
shipped on the 28th July, the date on which the docu-
ments (Bx H) were 1ssued But that agreement 13
contuned 1n the clause which tbsolves the seller from
responsiblity for late on non-urival of the goods
under ce1tin eirenmstances and declues that the period
during which such stoppage as 1s therein deseribed
continues shall not be considered to form part of the
time mentioned 1n the contiict for the completion
thereof Theiefore, the sugar, having been 1ecerved by
the curers at Hambwug on the 28th July, the pmi-
chaser could not contend that 1t was not July shipment,

but the sellel ws not absolved fiom his obligation to

tender 4 Bull of Inding  If « Bill of lading hnd been
tendered the puichaser would hase been bound to pay

the motee value, thongh he would be still entitled to

clum - refund if he could prove that, 13 + matter of

f1ot, dthough the Ball of lading had been 1ssued, the

goods had not been shipped

The defendints before the heaung, tooh out a
summons for the 1ssue of 1 commission to etamine
witnesses in London Dunknk and Hamburg iz orde:
to prove that the Nicomedia left Dunkitk on the 30th
July and unved at Hamburg on or about the 3lst
July, but I do not thnk that they were entitled
this suit to sk for such a commission as the question
whether the goods had been shipped could only be
1elevint a4 suit to be filed by the defendants

Mr Imveraaty produced ceitmin copies of Llovds
Weekly Index whiclr showed that, according to the
nformation receved at Lloyds from their agents the
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to mahe payment? Ex H collectively are the docu-
ments telating to the 900 bags of sugar 1ssued by the
Hunbumg American Line which the plaintiff contends
ate Bills of lnding The wiiting on the face of the
doeument 19 1 German  On the back geneial rules aie
punted 1n German and English

Each document which was 1ssued 1n triplicate pu-
poits to be a receipt for the goods named therein from
Messis Cohre and Amme for thansport by the German
steimetr, Nicomedia, Captamn—or subsequent steamer
thiough the Suer Cannl for Mohammerah to order or
to be delivered to the order of— I see noieison to
doubt that the pluntiff has frequently received docu-
ments 1n 2 sumlu form purpoiiing to be Bills of lading
which he has handed over to hisindentors and that,
on presentation of such documents, the indentors have
obtuned delivery tiom the shipowners of the ielitive
goods and that, theiefore such documents have pei-
formed the ordinary functions of Bills of lading But
1t1s indisputable that 4 Bill of lading, a5 known to
merchants, 13 1 receipt for goods actunlly delivered
over and shipped on boaid the ship named theiein
signed by the Captain of the steamer or lus represent-
ative, and no document which does not conform to
these conditions can strictly be called 2 Bill of lading
It may be that, as 4 matter of convemence, ship-owners
may 1ssue to shippers receipts i tuplicate for goods
delivered at the warehouse for shipment, such 1eceipts
bewng accepted by the shippersin place of Bills of Inding,
forwarded to the consignee, 1nd accepted by the ship-
owners agents 1t the port of delivery s entithing the
consignee to delivery and under ordinary cicum-
stances no dispute would arise But the fact temuns
that these 1eceipts 1e not evidence of shipment and 1f
such 2 receipt 18 tendered to 1 ¢ 1 £ puichaser he 1s
entitled to_ask for a Bill of 1nding, for he 1s not bound
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to pay upon proof meiely that the goods have arrived
at the pont of deputme It has been contended that,
under the continct 1n tlus case, the purchnaser has
agleed to tccept the date of the cuilers or whai-
fingers’ 1eceipt as the date of shipment, and that, theie-
fore, he 15 not entitled to say that the goods were not
shupped on the 28th July, the date on which the docu-
ments (Ex H) weie 1ssued But that agieement 1s
contuned 1n the clause which tbsolves the seller fiom
1esponsibility for late or non-arrival of the goods
unde: certain cireumstances and declares that the period
during which such stoppage as 1» theremn described
continues shall not be considered to form patt of the
time mentioned 1n the contract for the completion
theieof Theiefore, the sugal, having been r1ecerved by
the cunes it Hambug on the 28th July, the pumi-
chaser could not contend that 1t swas not July shipment,
but the seller w1s not absolved fiom his obligation to

tender 2 Bill of Inding  1f 1 Bill of Inding had been
tendered the purchaser would have been bound to pay

the mvorce value though he would be st1ll entitled to

clum q1efund if lic could prove that s v matter of

f1ct, ithough the Bill of lading hiid been 1ssued, the

goods had not been shipped

The defendwnts, before the heaing, took out -
summons for the 1ssue of 1 commission to examine
witnesses 1n London, Dunkirk and Hamburg in orde:
to prove that the Nicomedia left Dunl irh on the 30th
July and armnved at Iamburg on or about the 3lst
July, but I do not think that they were entitled in
this suit to wsk for such n commission as the question
whether the goods had been shipped could only be
1clev it 1 < swit to be fitled by the defendants

Mr Inverauty produced ceitun copies of Lloyds
Weekly Index wluch showed that, anccording to the
information received at Lloyds from their agents, the
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1915 Nicomedia left Dunknk on the 30th July, artived at
Hambuig on o1 1bout the 31st July and wns still there
Nigsm Issac 1) November He admutted that the information con-

Bernor
Hv tuned 1n the Weekly Index-was not evidence but 1t
AJT
sorrasan  Seems unfoltunate that in 1 Court dealing with com-

s“‘g/‘“\’ metrcil cnses 1t should not be permissible to rely on
0
such a publication which 1 tieated by business men as
affording reliable information regaiding the movements
of slups on Lloyd’s Register and that 1t should be
necessuy in order to prove whete a ship was on a parti-
cula dte to produce evidence of witnesses who had
nctually seen the shap A special hst for commercial
causes was mstituted so as to induce the confidence of
the commeicini]l world that their disputes would be
adjudicated upon expeditiously and 1n accordence with
the Lanw Meichant The law of evidence hns alwnys
been the despair of the business man and apait fiom
the fact that v commeiciil cause 1s set down for heuing
as soon 1s possible after the 1ssue of the summons and
takes precedence of other causes, theie 1s little to be
gained if 1 party 18 exposed to the ordinary delays of
the law

It 1s certainly desirable that a Judge trying a com-
mezc1al cause should have a powel to dispense with
the technical rules of evidence for the avoidance of
expense and delay which mght arise fiom commissions
to take evidence or otherwise

The last question 18 whether 1f the Bills of lading
lhad been tendered, that would have amounted to a
vald tender having regard to the Proclamation issued
by the British Government on the 5th August and
published 1n the Bombay Goiernment Gazetle, on the
10th August (Ex 9)

All pe1sons resident carrying on business or being
n British Dotminions are warned not to supply to or
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obtan from the Geiman Lmpire any goods, wares or
merchandise or supply to or obt un the «ame from any
petson 1esident cariing on busiess or being thoromn
nor to supply to or obtun from any percon any gooda
wAtes, o1 merchandise for or by any way of trinsmis.
s1on to o1 from the German Lmpire or to or from anv
peison 1esident carrving on business or being therein
nor to trade 1n or cury v goods, wares or merch in.
duse destined for o1 coming fiom the German Fmpire
or for o1 from any peison resident carrving on business
or being theremn

Tt 15 dafficult to see how the acceptance of the ship-
ping documents 1eliting to the sagar by the defendanty

would be considered 1s not being a <iolation of this
Proclamation

In Duncan, Fox § Co N Schrempft & Bonle ™ the
pluntiff had sold Chulinn honev per steamer e1f to

Hambuig The honev was shipped on a German steamer
and on the 5th August what was ndmitted as 2 tender
of the shipping documents w1s made The defendants
refused to nccept the tender  On 2 special case stateq
by ubitrators 1t was hicld that such refusal was justifieq
because by neccepting the tender and obtuning the
gooods the defendants would be carrsing out a contiact,
in violation of the proclamation aganst tirding with
the enemy It seems that thus decision must cover g
case of goods coming from Geimany

The smt must be dismissed w 1th costs, each party to
1y lus own costs of the summons for commission
Defendants to be entitled toa refand of the amount
prid for the 10 per cent premium and 1nterest, if any,
seith 1nterest at 6 per cent from date of payment
Sohicitors for the plant:ff  Messis Judah & Soloman
@ [1016) 1 K. B 365.
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Solicitors for the defendants Messis Matubhar,
Januetram § Madan
St dismassed
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APPELLATE CIVIL

Before Ser Basil Scott Kt Chief Justice and Vv Justice Shak

ACHUT RAYAPA SHANBAG (OrigiNAL DEFENDANT) APPELLANT
GOPAL SUBBAYA SHANBAG ( Ortarvarn PrLAINTIFF ) RrspoNpewt ©

Lenutation dct ( T\ of 1908) Schedule I articles 92 93~—Suil to declare the
forgery of an nstrument—Attempt—Lease— Attempt to record a lease
under the Record of Rights Act ( Bom Act IV of 1008 ) 13 not an attempt
to enforce

The defcndant applied to the Mamlatdar to record under the Record of

Tights Act 1903 1 lease under which he claimed to be entitled to a rent of
400 cocoannts from the plamtff  The application was made on the $th
August 1908 but the pluntiff Laving compluned that the document was a
forgery the Mamlitdar declined ty record it The defendwnt then apphed to
the Collector who on the 11th August 1909 ordercd that the lease should Le
1ecorded  On the strength of the record the defendant sued 1n the Mamlat
dar s Court for the enforcenent of the terms of the lease and recpvered m
Apnl and July 1912 cocoanuts of the value of upwards of Rs 40 W ithin three
years of the recovery of these cocoanuts the plamtif brought the suit to
recover back the value of the cocoanuls on the footing of the alleged lease
being » forgery  The defendant contended that the smt was barred under
article 93 of the Linutation Act on the ground that 1t was filed more than
three years after the 4th August 1908 the date of an attempt to enforce 1t
agamnst the plamtiff

Held that the suit was not barred under article 93 of the Lumitation
Act 1908 as the first real attempt to enforce the lease took place when
the defendant attempted to recover the rent under the lease and that attempt
was made witlun three years of the institation of the smt  The attcrupt to
get the lease recorded under the Record of Rights Act could not be put
higher than an unsucces ful attempt to Lave a document registered 1 o caso
10 which registration was neces ary (art 92) and that such an attempt was
not an attempt to enforce the Jease

© Appeal from Order No 59 of 1914
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SECOND appeal against the decision of C V. Veinon,
Distiict Judge, Kuwai, reversing the deciee passed
by J A Saldanha, Subordinate Judge 1t Kumta

Suit for declarrtion

The pluntiff s tamily held certun lands on mulgeni
lease The defendant claimed to be the lessor of the
lands under ~ lense (edur nudi) execnted by Narsinva
(a brother of the pluntiff) and under which he was
to1ecerve 400 cocoanuts s 1ent every yem On the
4th August 1908 the defendant applied to the Mamlat-
dw to have the lease 1ecorded under the Recoid of
Rights Act ( Bom Act IV of 1903) The plamntiff com-
pluned that the docnment wis 1 forgery and the Mam-
latdar declined to 1ecord 1t The defendant huving
appenled, the Collector ordered the lease to be 1ecorded
on the 11th August 1909 On the stiength of the sud
deed the defendant recovered from the pluntaff in Apil
1912 thiough village officers, 400 cocornuts s 1ent for
the yeu 1910-11, and in July of the sume year 1e-
covered another 100 coconnuts s ient for the jeu
1911-12  The pluntuff therefoie, on the Gth August
1912 filed the present smt to obtun « decluation that
the defendnt hnd no nadge 11ght over the Iand and
that tho pluntiff was not 2 lessee of the defendant,
and to recorer Rs 12-8-0 the value of the coconnuts
The defundwt contended iter alie that the smt was
baured by himitation

The Suboidinate Judge held that the attempt to 1c-
cord the lease i the Reeord of Rights wasan ¢ attempt
to enforee’ and therefore dismissed the smt on a
prelminrs ground that 1t was bated under articles
92 wd 93 of the Lumitition Act 1908

On ppedl the Distrret Judge reveised the decree
wd remanded the smt to the fast Comt for tral on
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merits, holding that the swuit was not baried, on the
following grounds —

The lower Court has held that the smt 13 time barred under articles 92 and
93 of the first schedule to the Indian Limutation Act The swt 13 for o
declaration that the defendants family has no nadp nghts 1 plamtiff s
mulgem lands  Articles 92 and 93 relite to suits  to declare the forgery of
an mstrument  Assurming for the sake of argument that this 13 such aeuit
himitation runs from the date of ‘1ssue  or attempt to enfore the instru
ment The lowe: Court has held that mere presentation for entry m the
Record of Rights 1s an  attempt to enforce * I am of opinton that the first
real atteapt to enforce was when defendant filed his rent st No 9 of 1909
Tt has not been shown that three years have elapsed since that smt was filed
and the actual decree m defendants favour in that swt 18 dated 1lth

August 1909

T am also of opmion that this1s not a st to declare the forgery of an
mstrument  Plamtiff 15 10 possession and ths fact materially differenfittes
the present swt fiom there ated 1 which the party sued 18 m possession
under colour of an mstrument  In the latter case 1t 1s necessary to get the
wstrument set aside  In the present case all that plantiff need sue for 19 o
declaratton 1t will be for the defendant to prove his alleged nadg: lease tn
reply

As to the meaming of 1ssue 1 article 92 see Hurry Bhusan v Upendra
Zal 1L R 24 Cal p 1 from which 1t would appear that article 92 1s m no
way appleable to the present case

8 A Kaikin: for the appellant —I contend that the
plaintiff s smt was 1n effect for a declaration that the
rent note ( Ex 23) was a forged document and the suit
was, theiefore, governed either by article 92 or 93 of
the Lamitation Act In either case limtntion began
to run from the 4th August 1908 when this 1ent note
was produced before the Mamlatdar It was the date
of “1ssue’ under article 92 and 1t was also the date of
tthe attempt to enforce’ the instinment Both these
woids mean to publish  Attempting to enforce means
asserting one s rights or seeking to place oneself 1n an
ady intageous position which but for the instiument
one could not occupy See Fakhatrooddeen Mahomed
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Ahsan v Pogose™ which 1s confirmed by the Privy
Council cise of Fakhw uddin Mahemed Ahsan v
Official Tiustee of Bengal ®

Under section 135 (3) of the Land Revenue Code, the
entiy in the Record of Rights should be held tine
between the parties, that 1s, 1t 1s final between the
paties unless 1t was altered by an ippenl to the
supetior authorities o1 Ly 2 decision of 4 Cival Court

Nulkanth Atmaram for the respondent —The at-
tempt referred to under auticle 93 of the Lamitation
Act 18 2 successful attempt  Until the attempt 18 sue-
cessful and the defendant gets an wdvantageous position
no cause of action uises to the pluntift If theie was
no entty made 1n the Recoid of Rights the pluntiff had
10 cause to piay for any rehief before the Comts 1t was
only after the entiy was made that the pluntifig
position became 1nsecure and he was forced to ask for
the present 1elief 1n the Civil Comit This view was
supported by the 1uling of the Puvy Counal mn the
evse of Fal haruddin Mahomed Ahsan v Official
T ustee of Bengal ®

The tetm “1ssue  does not apply to documents of the
mesent hand 1t wns used only 1s 1eguds docnments
fambiv 1 business to winch that term 1s usually

apphied  Hhrse Bhusan Muleyt v Upendira Lal
Miulern1®

Karl v, imaeply —The Limitation Act 1teelf lavs
down that ime fiom which limtation begins to run
15 the date of the attempt A suceessful attempt would
not b elled an wtempt  Ttas the first step towards
iy act that as called an attempt  Even in the ease of
Ial harooddeen Malomed Ahsan \  Pogose® their
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Loidships call the application made by M1 Pogose an
attempt In that particulnr case 1t did not matter
whether imitation was enlenlated fiom the date of the
application or the gianting of that application To
buing the smit under wticle 93 of the Lnmitation Act,
the pluntiff ought to have biought the swit within
thiee yes fiom the date of the attempt as that was
the date friom which limitation began to 1un

ScoTT, C J —The defendant in this e1se, who 1s now
the appellnnt, appled to the Mamlatdar of the District
1n which the lnnd in swit 1s sitnate for 1ecord under
the Record of Rights Act of 4 lease under which he
clmimed to be entitled to a 1ent of 400 cocoanuts That
application svas made 1n o1 about the beginnmg of
August 1908 and upon notice being given to the te-
spondent-plaintiff, who was the alleged lessee, the
pluntiffl compluned that the document was 2 foigery
The Mamlitdrw thereupon, declined to record 1t and 1e-
turned 1t to the applicant  The applicant was not satis-
fied and npplied to the Collector to have the document
1ecorded That application was not disposed of until
the following jear, and on the 11th of Augnst 1909, the
Collector oadered that the lease should be recorded, and
fiom that date 1t wasiecorded in the Record of Rights
1n effect that the defendant whs the landload of the
pluntiff On the strength of that record, the defendant
sued 1n the Mamlatdar’s Court for enforcement of the
teims of the alleged lease and recovered on various oc-
casions cocoanuts of the value of upwards Rs 40
WWithin thiee ycus of the 1ecovery of those cocornuts
the plantiff brought this smt to recover back the value
on the footing of the alleged lease bemng - forgery Tt
15 contended that the smt 18 butred under nticle 93 of
the Indian Laimitatton Act, on the ground that 1t 1

filed mote than thiee years aftet the date of an attempt
to enforce 1t ngamst the plant:T  Now the attempt
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to enforce 1t for the purpose of i1ecorerng the rent
ander 1t was made well within thiee yeus So the
appellant 1s diiven to the contention that wn attempt
took place 1t an eulier dite

The attempt to have 1t 1ecorded under the Record of
Rights, which 1s 1elied upon wis madein August 1908
and fuled, and 1t 1s contended that although the
plamntiff had nothing to femr for upwuds of 1 jem
owing to the success of Ins contentions befoie the
Mamlatdar, he nevertheless ought to have sued to have
that instrument declared to be 1 forgery It ippears
to us that an attempt, such 15 that made by the defend-
ant to have the instiument 1ecorded under the Record
of Rights Act, cannot be put higher than an attempt
to have 1 document 1egistered 1n 1 cise 1 which 1e-
gistiation 1s necessuy wud the puticulu attempt
relied on 1n the present case cannot be put lugher than
an unsuceessful attempt to iegister  Now cases of
registration of forged documents, o1 documents which
the plamntit contends, we foiged, ue dealt with by
uticle 92, and hmitation for the pmipose of 1 suit to
declue the foigery ot the mstiument 1uns fiom the
date when the 1egist: vtion, not the attempted 1egistra-
tion, becomes known to the pluntiff We do not think
that 1t can be contended that nn attempt to 1egister 1s
w attempt to enforce otherwise theie woanld be no
object 1n 1 specinl Article with 1eferience to issue and
1egistrition s distinet from the Article relating to
attempts to enforce andaf registration 1s not an attempt
to enforce 1t 15 clear, we tlunl that the attempt to
1ecord 18 not an ittempt to enforce In their ordinary
and naturdl meaming the words “attempt to en.-
force > would be applicable to an attempt to recover
rent under a lease and the first attempt of that tand
took place within three years of the institution of the
smt  We are therefore, of opinion that the su 18
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within time We affirm the order of the lowei appel-
late Comrt and dismiss the appeal with costs

Order affirmed
TGR

APPELLATE OIVIL

Before Mr Justsce Batckelor and Mr Justice Hayward

USMANMIYA ABDULLAMIYA Axp aNorEER ( OmiGIvAL DEFENDANTS
Nos 1.asp2) AppeLrants v VALLI MAHOMED HUSAINBHAI anp
ANOTHER { OmtaiNAL DEFENDANTS No 3 ND Prannrirr ) Reseorpents ©

Vakomedan lar—Ack nowled; of Acknovledgment of legitimate son
ship—Inference of acknou ledgment
A Mahomedan caunot legally achnowledge as lus son a persou who 13 shown
to Le the son of another man  The acknowledgment must be not merely of
sonstup but of legttimate sonship but the fact that the ack:owledginent
was of legitimacy as well as of <onship may be nferred from circwmnstances
Justifymng that inference

SECOND appeal from the decision of B € Kennedy,
District Judge of Ahmedabad confirming the deciee
passed by K K Sunavala Additional Subordinate Judge
at Ahmedabnd

Suit to 1ecover possession of certun shaie 1n property
left by one Husunbhar The plamtiff Sardarbibn
clammed to be his wife defendants Nos 1 and 2 were
his brothers and defendant No 3 clumed to be his
ncknowledged son

The pluntiff alleged that as widow of the deceased,
her share wasone-fourth She denied that defendantNo 3
was the wchnowledged son of the deceased Defendants
Nos 1 and 2 supported the denzal

© Sucond Appeal No 494 of 1912
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The Subordinate Judge held thit the pluntiff was the
widow of the decensed , that defendnt No 3 was lus
acknowledged son, that the shue of the plamtiff was
one-eighth  and that defendants Nos 1and 2 were not
entatled to any shares

On appeal, this decree was confirmed by the Distiict
Judge The leuned Tudge held that defendant No 3
was validly achnowledged s 2 son by the deceased, on
the following giounds —

As for the third puint it 1s of cour<e the e1se that 4 Mus alman camnot by
acknowledgment mithe 2 purson s <on whom be hnows not to be lus <on
The acknuw ledgmnent must Ly the expression by the acknowledger of an actual
putermty which he believes to cust The permmsion to acknowledge 1s
really due to the prevalence 11 Mus alman hon eliolds ¢f old times of female
slares taken mm war  The owner would use thewm as concubmes but they were
pot veiled and guarded il e wives and might consequently become mother by
fellow slaves or friends of the house  If the master really beheved that a
certain ehild was Ins by such & woman he might acknowledge it and tlus
acknowledzment gave the slive a Liryler position (Umm Waldl)  In some of
the retgming houses there 13 no marnage and 1t 1s by this kind of descent alone
that the succession 1s maintamed  But it appears that i nordern tunes the
nght ot wcknow ledgment 1s somew hat extended and that a person can acknow
1 dge another 18 na »on and thit such achnowlid,,ment may not be questioned
as lon,, 8s the acknowledoce 15 Maphul ul nasab se ono whose descent 19
unknown Na ab 13 generally thou,l uot absolutely exclu nvely confined to
piternal duscent on the other hand a man 15 prolubited from achnowledging a
man as hrs son even thougl the sou acknowled,ed 13 certamly the Legotten of
the as ertor 1 ca e the intercourse wlich led to the sons conception was
such as would expo e the father to the penalty of the Aadd  Such intercoure
18 called sma and 1s best tran 1ated by whoredom

It would eem then that & poson ¢ achnowledge another to be hus son 1f
the achnowledge 1s pitermty 15 unknown  oraf the pitermty be known to be
i the acknowledger provided the achnowladged 13 not sn Jbaw ma  In
the pre ent case the ongin both paternal and maternal of the defendant 3
1 aholutely unknown be lam «If 151 con wderalle doubts as to ks ongin,
Lut he has clewrly acknowledged Hu  ummiva as Ins father  His uncle defend
ant 1 al o profu us entire ignorance av to the onzmn of the defendant 3
The d quilihcation mma 14 thenfore ab ent snd the qualiteation. up
known deseunt and ecngruty of yers pre ent I think th o the acknowledg
mnt 13 good and that dufendant 3 mu t b held to be the s n of Husesinmn a,
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Defendants Nos 1 and 2 appealed to the High Comt

G S Rao, for the appellants —In this case the
deceased lnmself admitted 1n hus deed of gift (Ex 142)
that the parents of 1espondent Ne 1had died leaving
Inm about twenty days old Thus the deceased conld not
acknowledge the respondent No 1, who was shown to
be a son of other puents Hamilton’s Hedaya, p 439,
Baillie’s Digest, Vol I, p 408, Amu Al, p 252,
Mussamuct Jarbun v Mussamut Bibee Nuygeeboonissa®
and Muhammad Allahdad Khan + Muhammad
Ismail Khan® Further, under the Mahomedan Law,
mere acknowledgment of sonship will not do, theie
must be an achnowledgment of legitumate sonship
Khagalh Hidayut Oollah v Rar Jan Khanum ,@
Ashrufood Dowlah Alvmed Hossetn Khan Bahadoor
v Hyder Hossein Khan® Sadalkat Hossen v Maho
med Yusuf® and Abdul Razal v Aga Mahomed
Jaffer Bindarim ®

K N Koyayee, for 1espondent No 1 —Heie no speci-
fic person 1s shown to be the father of the ncknowledged
child, ind thus the patermity of the child 1s doubtful
see Muhammad Allahdad Khan ~ Muhammad
Ismail Khan® Whether 1espondent No 1 15 shown
to have been the child of anvy paiticulur person 1s a
questron of fact, which the lower Couits have decided
1 the negative 1n spite of the supposed admission imn
Ex 142

The Mahomedan Law does not requue any expiess
achnowledgment of legittmate sonship It 18 enough
1f there are acts and conduct showing recogmtion of
child as 2 son  Nawad Muhammad Azmal Al: Khan

w (1869) 12 % R 497 ©) (1888) 10 All 289 at p 340
G} (1844) 3 Moo T A 295 ) (1866) 11 Moo I A 94 atp 115
) (1883) 10Cel 663 at p 668 ) (1893) 21 Cal 666

) (1888) 10 ANl 289 at p 317
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Mussumat Lallr Bequom® and Sayad Walulla ~
[zan Saheb ® In Abdul Razalk's case,® theie wns
indoubted 1llegitimacy which necessitated an achnow-
edgment of legitimate sonship

BATCHELOR,J —The smit out of which tlus ppeal
115es was brought by one Sardubibn as the widow of
Tusseinbhu Abdulabhar to 1ecover possession of het
ne-fourth share of the deceased’s property Hussein-
shar died 1n June 1904 He left no 1ssue, but he left
L widow, the present pluntift and two biotheis, the
Ist and 2nd defendants The 1st and 2nd defendants
11d not cisputc the clum of the pluntfl but the hd
defendant 1esisted the plantiff s suit and clumed to be
the 1cknowledged son of the decevsed Husseinbhar  Both
the lower Courts have wceded to the Jrd defendant’s
contention, wd the present wppeal 15 brought, not by
the pluntifl, but by the 1st wnd 2nd defendants, who
e 1epresented before us by Mx Rio

The leuned plender for the nppellants has taken
two pomnts in lus clients inteiests The fiist of those
pomts 15 thu o Mihomedwn cwnot legally achnow-
ledge as his son 1 petson who 15 shown to be the son of
another man It appeas to me that this legal proposi-
tion1s well grounded, and among the numelous autho-
nties which mny be cited m ats favom we may men-
tion Hamilton s Hedy v 1t page 139, Sit Bunes Pea
cock s yudgment in Weessamuet Jabun v Mussamut
Bibee Nyeeboontssa® and the elaborate judgments m
Muhammad Alahdad Khan v Muhammad Ismail
Khan ®

But the question 1s whether 1 the present cise the
hid defundant 1s shown not to have been the <on of
Hussembhay That 1 n question of fict and the decision
®ASSHL R YT\ 8 G (1et4) 2BHCE 2v,

O (189%) 21 (Al Wb ® (18,9)12 W R 497
©3 (1888) 10 AIL 2n0
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of 1t 1ests with the lower Courts A R0, however,
mges that one of the necessary facts 1s the recital to
be found 1n the deed of gift by Husseinbhmt to the Srd
defendant, Ex 142, i which occms thas passage
* The 1enson why these fields a1e given to you i gift 1s
that yow patents died lexving you only about twenty
days old” It 1s, therefore, urged that we have no
option but to 1nfer that whosoever may have been the
father of the 3rd defendant, that father could not have
been the donoi, Husseinbha: We think the answer
to this contention 1s that the admission which we have
set out 1s only one fict among many other facts upon
which the lower Courts had to determine the gquestion
whether the 51d defendant was shown not to be the son
of Husseinbhmi It cannot be said that the learned
Judges below hase omitted to consider the admission
in the deed of gift not can 1t, we think, be sud that
by 1eason of that admission they were bound to come
to the conclusion in the appellants fyvwom  What they
have done 18, we think what they were bound to do
They have considered this admission as one piece of
evidence, but on 2 general esamination of all the
evidence beuing upon this point they have found that
the 31d defendant 1s not shown to have been the son of
anv petson other than Hussemnbhu That conclusion
of fact being perfectly open to the Judges below on the
evidence 15 not, 1 outr opinion, subject now to review
1n Second Appenl  And since that 1s the conclusion of
fact the position in Inw seems to us to be precisely
that which 1ccording to Mr Tustice Mahmood 1n
Muhammad Allahdad Khan ~ Mulammad Ismail
Khan®, mniites the appheition of the Mahomedan
doctrine of 177ar o1 acknowledgment for the learned
Judge stvs at page 3335 of the Report © The doctrine
1elates only to cses where either the fact of the mar-

@ (1888) 10 Al 289
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117ge 1tsell o1 the estct time of 1its oceutience with
1eference to the legitimacy of the achnowledged child 14
not pored 1 the sense of the lnw as distingmshed
from disproved” So hete as we undeistand the judg-
ments both Courts hold that the probability 1g that
defendint 815 the son of Hussernbhu by a umon of
doubtful 1 idaty

The only other 1 gument submtted on behalf of the
appellants was based upon the Piuivy Council decision
m Abdul Ra ak ~ Aga Mahomed Jaffer Bidanim®
which followed then Loidslups decision in Asliwfood
Dowlali Alumed Hossan Khan Bahadoor v Hyda
Hossetn Khan® The ugument was that for an -y
Lnowledgment of son<lup to he viid weording to
Mahomedwn 1w 1t must be n whnowledgment not
mezely of sonship but of legitimate sonship It 15 clem,
however that the dceiston 1n the two cases which we
hve noticed must be 1ead 1 the light of the facts
which wete then before the Piivy Connal, wd mn both
of these cises the Conit w s conecined wth 1 M homed-
an son boin out of wedlocl so that 1t wis mmperatine
to see that the el nowledgment 1elied upon wis not a
niere acl nowledgment of sonship as opposed to an
whnowledgment of legatimney  In omy present easc
there 15 not ny such speaial 1eason for 1masting upon
a (len ozpresston of the el nowledgment of lemit:-
mwy md though the wtual deelwation of achnow-
ledgment iddudes onlyv i adnussion of <onsnp vet
that admission, when rwd weonding to the encum-
stwmees ol this e must we thin! be regruded
t mtunount to m w! nowledgmont of legitimate <on-
<hup  Thatas the view whielh both the Comite e
tal ¢n npon the (vidence as to the tretment which
Hu~~anbhar gue to the id defundint, s to the cone

duct which ewch of them pucued towards cwh other
@ (1693) 21 C Bub Ms6)11M ] A og
B we-3
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and as to the texms upon which they stood 1s disclosed
1n the deeds of ;ift 'We are sttisfied upon the same
evidence that the acknowledgment, though 1n express
tetms only acknowledging sonship, must, m the cu-
cumstances now appealing, be talen to have amounted
to n 1chnowledgment of legitimate sonship

These being the only two points urged on the appel-
lants' behalf and both of them, 1n owr opinion, farling
for the 1easons stated, we confitm the lower Comts
decree wnd dismiss the appeal with costs

Appeal dismassed
R R

APPELLATE CIVIL

Before Sir Basil Scott kt Chuef Justice and Ur Justice Shah

MAJIDMIAN BANUNIAN (orioinaL DEFENDANT 1) APPELLANT ¢ BIBI

SAHEB JAN wipow OF THE DeceasEd NANUMIYAN BANUMIAN

SHAIKH anD oTHERS ( ORIGINAL PLAINTIFFS AnD DEPENDANTS 2 aNp 3)

RESPONDEATS ©
Mahomedan Law-—Dower—Right to retain property wn liew of dower—Herttable

right

The nght which a Mhomedan widow having a claim to dower acquires on
ohtaiming po e sion of her husband s property 1s & hentable nght

It 13 a substantial nght and 1f she 1s wrongfully dispossessed she can man
tam a st to recover possession

FIRST appenl ngamnst the decitsion of P N Sanjwa
Joint Fust Class Subordinate Judge 1t Smiat, in Smit
No 97 of 1909

The facts weie as follows —

One Nanumivan 2 Sunm Mihomedan the owner of
the house m st died in May 1907 He left him sur-

© Fint Append No 191 of 1913
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viving his mother Mist1 Bib1 two widows, Biby Lal-
Lhatum and Bibi Saheb Jin (pluntiff No 1), one
diaghter Bibi Fazl Unmss: ( defendint No 2) and one
brother Mayidmiyan ( defendaint No 1) The mother
died = yen ot two later  The sentor widow Lalkbatum
died 11 December 1906 The jumor widow Sabeb Jan
and the heits of the senior widow joined in bunging
thie suzt ag unst the brother and daghter of Nanumiyan
Then ¢ase ws that the dower fived for Lalkhatum at
the tume of her mauiige was Rs 70000 and that fixed
for Saheb Jan wis Re 700, thit Nanumyan died
withont paying any put of the sud dowes, that the
widows 1emuned 1n possession ot the house 1n lien of
the sud dower until 1906 and thit theieifter the sm-
viving widow and the heits of the decesed widow had
been 1n peaceful possession of the house until 1908
when the biother disputed then clum to 1etain posses

s1on of the house and tued to disturb them in then
possession  They filed the suit on the 13th April 1909
wserting thenn clum to the house 1n 1espect of the
whole dower of Rs 07,000

The biother defendint No 1, contended that the
unount of the dower was not fised as stated by the
pluntiffs that the widows had 1enounced then clum
to the dower at the time of Nwmumiyans deith that
thie house m suit did not belong to his hother exclu-
sively but to both of thom jointly thit the widows had
never been 1 possession of the hionse 1zl of then
dower wnd that iccording to Maliomedan Law thes
had no night to the house He uso mauntaned that
the two 100ms, which swere wmittedly 1in his posses-

sont were not held by him wath the permission of the
widows but 1n lus onwn 1ght

The daughter defendant No 2 admtted the plaint-
i s clum
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The Subordmate Judge held that the amount of
dower due to the two widows was Rs 50,000 and 7,500,
that they had  11ght to 1etun possession of the house
in lien of then unpaid dowel except the two 100ms
which weire lawfully 1n possession of defendant No 1
and that on Lalkhatum’s death the right descended to
her herrs He further dizected the defendants not to
obstruct the plaintiffs in retaining possession of the
house which was alteady in their possesston His
1easons wezte 15 follows —

TUnder Mahomedan Law the widow a claim for dower s a debt ngainst the
husband s estate and 1t 1aust like other debts be pud before legacies and 1 efore
distribution of the wnhentance It does not entitle Ler to a hen on any
specific property of her deceased husband s0 as to enable her to follow that
property asin the case of 4 mortgage 1nto the hands of a Jona fide puichaser
(6Bom L R 5¢) Where however she lawfully and without force or
frand obtains possession of her husband s property sheis entitled to retam
posses 10n until her dow er debt 13 satisfied subject to her habiity to account
for the profits recerved (14 Moo I A 377)

In the cise of Amanat un mssa~v Basher unsussa I L R 17 All 77 1t was
held that obtaimng possession lawfully meant obtamming possession by con
trict with her husband or by putting her 1ato possession or by her hemg
aliowed with the tonsent of the hurs on Ins denth to take possession  But
the ca e was doubted 1n the case reportedn I L R 32 All 551 and was
expressly dissented fion wn the case m I T R 82 All 563 whero 1t was held

a Mahommedan widow to whom the dower 1s due who enters 1nto possession
of lier husband s property on lus death 1s entitled to hold the estate agamst
the other heirs until lier clam to dower1s satrsfied subject to her habality to
account for the property which she may receive while so 1n possession  J¢ as
sot necessary for her to show that the deceased husband or her heira consented to
her getting tnto possession Theabove case in I L R 17 All 77 on which the
defendant 8 pleader rehies was also dissented from by the Caleutta High
Court n I L R 38 Cal 475 when ther Tordships decrded that

under the MIahomedin I aw when a widow 19 1n possession of the undistnbuted
property of her deccased husband such posse sion linsing been obtainel law

fully and withiout foree or frand and her dower or any part of 1t 19 due and
unpud she s entitl d a9 agamnst the other heirs of her hustand to ntan
such po se 1on nntil her dower delt 15 pud  The possession need not neces
aardly be possesainn obtained by an agreemert + X her Rusband or his hewrs

The o two are the most recent rlings on the | oint and therein all the previons



VOL XL ] BOMBAY SERIES

wses have been fully considered and weighty rewsons have been given
vliy the view expressed m I I, R 17 All 77 should not Le followed Tn a
we m 9 Bom L R p 188 the Bombay High Court liry held  under
Mahomedan T 1w a widow s clanm for dower 15 1 debt aganst the husband s
state But when the widow obtams actuil posse 1om of the estate she
s a mortgngee of her husband under 4 clam to hold it 1s one of the
heirs  and for her dower she s entitled to retain possession nntal her dower 19
atisfied the hahity to account to these entitled to the property being subject
to the claim for the profits recerved Her possesston cannot be disturbed
nntil her dower debt has been satishied and when luwfully 1 possession of her
lsband s estate she occupies a position apalogous to that of & mortgagee

The Bombay ruling seems to put her claun on a lugher footing Following
the ¢ rulings I hold that the con ent of the hushband e of les heirs 1s not
nocessry to make the widow 5 posscssion lawful  But evenif ucha con ent
e nece sary I find that there wis an imphed con wunt on the part of the
dufendant because he Iiis not only acquicsced i the widow 5 tahing po ses

sion of the property but adnuttedly whenever the tenants pud rent to Inn
lic has handed over thy same to N s widow ° ° °

Relymgonthecise I L R 20 \lt 262and I L R 29 Al 640 the
defendnt contends that the widows lien for dower 1s a purely personal
night and 1s not hexntable or tiansferable  But the sune High Court has
a more recent case  refused to follow the ruling 1n those cases and followed
the contrary rulng i anoldereremI L B 7 Al 353 and held that the
nght of a Mahomedan widow wlo has entered into po  e< 10n of her hustand s
property peacefully and wathout fraud w Len of lier dower dett 13 a hentablo
right and her hens are entitle | to remain m possession nntil the debt 1a satis
fied (I L R 32 A1 551) AD thc e eses lewnng ou the subject have
been very earefully con idered in that ease and the reasons why the rulings
ml T R 2 AN 267 and 29 All 640 hould not te followed and that
T L R 7\ll 353 should te followed have teen cliarly given I need nnt
repeat those rea e here but I fully adopt them und for the reisons given
therem Tthinl the Jaw as Tud down in the most recent case 18 correct and
Ircfu oto follow the contriry rulng m the older cae  In tho ca ¢
YBom I R p 188 cited atose the widow 2 poation 1 held to be analogons
to that of a mortgagec  Inany 1 ¢ the clum fir a dower 13 & debt which
th widow s hews inhent I they inhent this delt they wut al o whent
withat the scennty for that ditt The hapothctieal e1 e con tived m the
alivcevemT U E 32 A0 aty 36112 the vuny easc bef re w  namely of
awid w whoyht b pes s wonof lier hu tand s properts 1 Tew of dower
forwim vews over anlaton the ponod of iitation sathin which ghe mo t
sne £rhier dverd Yt anthas then died wathout the dett bang fully sste sed
16 th Lers s watenttlsd thnh ntthey e all mean of rec venng the
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balance of the debt due This would cwse a real hardship and injustice
I therefore follow thecasen I L R 32 All p 551 and hold that the nght s
hentable and so long as the debt remuns unpaid the widow's heirs have the
night to continue mn possession I accorchn,ly find on the 17th 1seue m the
affirmative

The defendant No 1 ppealed fiom the deciee The
pluntiifs filed c10ss-objections

Manubha: Nanabha: for the appellint —The lower
Court 13 wrong 1n holding that the consent of the herrs
1s nobt necessity I 1elv on dmanat-un-nisse v
Bashtr-un-nissa®  Mussamu!  Waludunnissa
Mussamut Shubrattun® , Bibee Mehran v Mus-
samut Kubuan® | Bibee Selamut v Shaihl Mowla
Buhsh® | Mussumat Admeerun v Mussumat Ruhee-
mun®  RMussuinat deerun v Mussumat Najeebun®
Macnaghten s Principles and Pirecedents of Mahomed
Law p 291, cise XXAVIL, p 107, case No 27 Fawz
Tyabj’s Principles of M thomedn Law, pp 109-124

The onginal entry into possession by the widow
ought to have been under 1 distinet clum for dower
nd not metely 15 1 co shatel of the inheritince  Faiz
Tyaby’s Principles of Mahomedawn Law, pp 120 129,
124 Mussumat Bebee Bachun v Shethh Hamud
Hossein®

In this cise 1t 1s admatted by the pluntifls that such
ent1y and cluum, 1if any, took place only i 1901 At
thit time, the dower debt 1tself had become trme-barred
under article 104 of Limitation Act, and no hen could
uise for such 1 debt The possessoty lien of 1 widow
1n lien of her dovwer 1s 1 1ght personal to the wadow It
cannot be assigned nor can 1t devolve on the hens It
19 4 security grven to the wadow personally by way of
freility by the other heirs for retaiming her husband’s

o (1894) 17 All 77 '} (1870) 6 Beng L R 54
) (1870) 6 Beng L B 60 (f = (2)) ) (1866) 5% R 194
() (1867) 2 Agra 362 ® (1807) 2 Agra 335

() (1871) 14 Mo 1 A 377 pp 3R2 3R3 384
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property But the assignees or the widow’s heus
would be generally strangers to the family to whom
then piesence 01 possession might be objectionable

Iiely on Hady Alh v Akbar AL™ which was ap-
proved of in Muzaffar Al Khan v Parbati®

B @ Rao for the 1espondent —The consent of the
heirs 18 not necessary , see Ramzan Ah Khan v As-
ghari Begam® and Sahelyan Bewa vV Ansaruddin®
winch do not apmove of the deciston 1 Amanat-un-
nisst v Bashur-un-missa ® Bibee Tapm v Syud
Wahed Ali ©

The possessory 1ight of the wdow 1o heritable
Azizullah Khan ~  thmad Alt Khan ® Al Bal hsh
v Allahdad Khan ®

Manubhar m 1eply —In Englich Law lien has
always been tiented 1s 4 personil 11ght md cnnnot be
assigned  Halsbuty s Laws of England Vol AIX,p 3
It does not give 2 11ght of action but 15 merely 1 pass-
1ve 11ght of defence tosefain possession once lnvwiully
wquired If somehow the possession 15 lost even by
fiwd the lien goes with 1t, wmd the peison disposses-
sed has no 11ght to 1ecover 1t back (1lnd pp 3, 29, 28 29)
except perthaps in v suit under section 9 of the Specific
Relief Act TI'lns st theiefore, by the pluntiff to
200t er the possession 1s not maintunable

Soan 7 —This ypeal uises out of 1 suit for the
declution of 1 catun hen ovar 1 house wd for con-
fumation wd 1ecovary of possession of different puts
of the sumc house The owner of the house was one
Nummn i v Sunm Mihomedan who died 1 May
Q1 (181%) 20 AlL 202
[CRCRHORERVINCTSY
®) (1aM) 17 A1 77
) (1885) 7 Al 353

(1(1907) 29 A1) o404t p L1G

) (1011) % Cal 475 at pp 477 479
© (1874) 22 % R 118

) (1910) 32 AN 551
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1897  He left behmd him his mother Mist1 Biby, two
widows Bib1 Lalkhatum and Bib1 Saheb Jan, one
daughter Bibn Fazl-un-nissa ind one hiother Mayd-
miya  The mother died a yeumr o1 two later The
sentor widow Lalkhttum died 1 December 1906
The widows lived in the house at the time of then
husband’s death and theu case 15 that they continued
to live there until then 1eturn to Shikuput n Sindh to
then paternal 1elations mn 1906 The junior widow
Saheb Jan and the hens of the senior widow join
1 bunging the present swit agunst the brother and
daughter of Nanumiyan Then ease 15 that the dower
fixed for Lallhatum At the time of her mairlage was
Rs 50,000 and that fixed for Saheb Tan was Rs 7,500,
that Nanumiyan died without paying any put of the
sud dower that the widows remained 1 possession
of the house 1n heu of thern dower until 1906 and that
théireafter the surviving widow and the hens of the
decensed widow had been mn peceful possession of the
liouse until 1908 when the biother disputed then
claim to retun possession of the house and tized to
distmb them in thenr possession They filed the suit
on the 13th Apul 1909 1sserting then claim to the
house 1n 1espect of the whole dower of Ry 57 500 The
BLrother dusputed the clum on iarious girounds He
contended that the nmount of the dower w1s not fixed
as stated by the pluntils, that the widows had 1e-
nounced then clum to the dower 2t the time of Nanu-
mans death that the house in st did not belong
to lus deceascd brother exclusively but to both of them

jomntly, that the widows hnd never been m possession
of the house 1n lien of thenr dower, and that according

to the Mahomedan Ilaw thev had no nght to the

lhouse He also mamntuned that the two rooms wlich

were admittedly i his possesaon, weie not held by

Tum with the permussion of the widows but 1n his own
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ught The drughtel, defendant No 2, admitted the
plauntiff s claim

The trual Court 111sed several 1ssues of fact and Iaw
nd decided them in favour of the pluntiffs except as
to two r1ooms The leutned Fnst Class Subordinate
Tudge held that the dower due to the two widows was
Rs 07,500, that the widows had been in possession of
the house except the two 100ms, which were found
to be lnwinlly in the possession of defendant No 1, m
licu of then dower, that the pluntiffs were 1n posses-
ston up to 190% when the cwse of action wose 1gunst
detendint No 1 and that they weie entrtled to the
1ehiets Jumed He disdlowed the pluntiffs’ clum
1w to the two 100ms 10 the possession of defendant
No 1 Adecree was pwssed on the 2oth Apud 1014
giving eflect to the findings 1n favom of the pluntifis

The defendwnt No 1 has appenled aganst this deciee
1 1cspect of the man part of the house, and the
pluntiffs have filed cross-objections in 1espect of the
two 100ms I'he c10ss objections, howevel, aile not
pressed and we have only to consider the points mrged
1m support of the appeal It will be convement to Leep
the questions of fact and Lw distinet and to dexl with
the formel 1 the first instance

Ascguds the amount of dower, 1t has Leen wmged
ganenilly that the «vidence 1s all oial and rclates to
ovents which ocenried severil yeusago wnd that it 1
mterested wmd notichiable  Itas tine that Nanumiyan’s
muimge with Ladkhatum tool  place 1n 1670 and that
with Siheb Tan n 1891 But there s 2 large Lody of
ovidence m the cwse, andat s quite mmpossible to treat
the whole of 1t as being eitlier interested or unrehable
1t 15 obvious fiom the agicement, whielh Nanumivan
prsad atthe time of s marrnge with Lalkhatam,
that e valued thas conncetion very ighly and was

BToS-8
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prepaied to submit to any teims in order to secure 1t
The position of Lalkhatum’s father’s family was such
that theve 18 no inherent 1mprobability 1n such a large
amount being fixed for her dowet The evidence of
Sadak Ali, biother of Lalkhatum, also explains the
circumstances under which Nanumiyan’s marmage
with Saheb Jan was brought about We see no reason
to distrust the oral evidence adduced 1n support of the
plaint:fis’ allegations on this pont, and we accept the
conclasion arrived at by the Iower Court, v1z, that the
dower for Lalkhatum was Rs 50,000 and that for Saheb
Jan was Rs 7,500

It 18 not necessary to consider, and the point was not
mentioned 1n the argument, whether the dower was
prompt or deferred It males no difference in the
result, as 1t 1s not suggested that any part of the dower
was demanded dmuing the husbands life-time The
plea of remssion by the widows of then claim to
dower has been wisely abandoned 1n this appeal

Next as regards the ownership of the house, the
lower Coutt has found, and in our opimion rightly
found, that 1t belonged exclusively to Nanumiyan It
has been conceded by Mr Manubhai for the appellant
that the whole money spent in building the house
belonged to Nanumryan, and that nothing was proved
to have been paxd by his client It was urged, how-
ever, that the house site onginally belonged to the
ancestors of the two brothers, and that he h:d an
interest 1n the land over which the house vas bult
But « careful perusal of the evidence of defendant No 1
and of lus step-brother Shml h Babadur on this pomnt
shows that this account of the house site having origin-
ally belonged to the ancestors of Nanumiyan 1s really
past lustory wnd has notlung to do with the present
question The lower Court secems to us to be quite
night 1n holding that after changing hands 1t ults
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N
mately came in the hands of Nanumiyan as owner
fiom his step-brother Shaikh Bahadur for valuable
congideration

On the question of possession of the house, however,
there has been moie serious argument It has been
urged by Mr Manubha that though the widows ob-
tuned possession of the house, they did not obtain 1t
1n lien of dower with the consent of defendint No 1
The fact of the possession having been with the widows
up to 1906 15 not disputed and 1t cannot be disputed
1n view of the clear admission of defendwnt No 1in
his cross-eximipation that “they (: e, the widows)
Iived 1n the house after Nanumiyan s death t1ll the
death of Lalkhatum in 1906 ” There 18 nothing to
show that their possession was not peaceful Defend-
ant No 1 knew about their possession, and was
himself 1n possession of 4 part of the upper story, viz,
the two rooms alieady mentioned There was no
protest from Inm, and no dispute at the time The
matter, howevel, does not rest there He says he
“used to let out the hall on the mound floor of the
premises m suit, but the rent used to be accumulated
with the Bibis It scems to us to be futile to suggest
under these enenmstances that the widows  possession
w15 withont the consent of the heirs The mother of
Nanmmywm died 1mn 1698 o1 1899 and neser disputed
the widows clum  The daughter does not dispute 1t
The only hen who disputes the fact of then having
been 1 possession with the consent of the heus is
defendant No 1 The evidence clearly shows that the
defendant No 1 not only acquiesced 1 but aceepted the
fact of the possession of the house (two rooms of course
excepted) bemng with the widows

It w1s further urged that though they might have
Deen 1n possession with the consent of defendant No 1
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thev never asserted that they held the*pioper ty 1 lien
of dower This contention hns no foice All the
assets of Nanumy an weye exhausted 1n discharging Ius
debts, which (debts) amounted to about Rs 10,000
The house and furnituie were the only assots left,
and the widows wete 1n possession of the house fiom
the time of Nanumiyan’s death Under the cricum-
stances 1t would be 1 fann inference to hold that thev
were 1n possession 1m lien of dower Tt 1s common
ground that the widows were helped by Sadil Al,
brother of Lalkhatum  and 1t 1s difficult to understand
why they should have stayed & Smiat up to the yeu
1506 1nstead of teturming to then puental house in
Sindh, 1f 1t were not for the puipose of asserting then
11ght to the only substantial propeity which wagleft
after paying off Nanumiyan's debts In connection
with this point M2 Manubh-u ielied upon the encum-
stanee that the estate of Nanumiyan was jointly ad

ministered by all the hens as the two sale-deeds and
the suecession certificate 1n the names of the widows
wid defendant No 1 would show, nnd thit the widows
1eally took possession of the lLiouse in heu of dower
after the debts were discharged The iact that defend-
unt No 1 jotned the widows mn selling ceitun proper-
ties wnd recovering certun outstandings of Nanumyn
15 not 1nconsistent with the widows having been in
possession of the house 1n hen of their dower It
scems to us on the evidence that the widows 1eally

discharged the debts, and defendant No 1 <umply

helped them in conveying the properties and 1n

recovering the few outstandings of Nanumijan

Besides 1n view of the fact that they were in possession
of the house from the begmning, 1t1s diflicult to sce
how their possession in hien of dower can, 1n point of
fact, be ticated as commenang from the date when all

the debts were discharged  Here we 4Are spealang only
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of the fict, nd do not mean to suggest that as 2 1915
matter of I 1t would make any difference whether

NaypyIaw

they pwipoited to hold in lrien of dower o1 not mnd  pipuan
of dower commenced l

whether then possession 1 hen €1 commence Biomanes

1 1897 after Nanumiyan s death o1 somewhete 1 1901 T

when nll the debts uc¢ sud to have been sntisfied

We, therefore, agiee with the lower Court that the

widows wele 1n possession of the house with the
\,onsent of the other henrs n lieu of then dower

Tt has been urged howiever, that even 1f the widows
wete 10 possession 1n 1906 theie 15 nothing to show
that the hens of Lalkhatum had possession since 1906,
when Loth the widows 1etuined to Shik uput leaving
the house 1n chruge ol then servant Khan Mihomed
It 15 clem that Siheh Jan continued 1n possession
thiough her setv it klian Mibomed esven ifter 1906
But 1t 18 muged tht the haus wele never m possession
It seems to us thit theie s no substmce n this
contention In the fiist place 1t wis neser suggested
i the lower Court that the hens of Lallhitum were
not 1 posscssion since 1900 though Sahieb Tan was
All along the defend int ploded thit he wis m posses
ston wmd not the widows Huwing fuled to sub-

~umttiate that pley e now contends that Lall hitum s
hens weie not an possesston But 1t 15 common ground
that Swdth Ah who 15 one of the hens of Lall hatum
nd the pumapil man wmong her pateinal 1clations
has thioughout helped the two widows after Nanu-
mivans deith  Ttisestaiblishad that Sadad Al had
been to Suint after Lalkhatum s death in 1907 when
he occupied the honse m sut  Itis clear from the
evidence of Sadak All, Saheb Jan and Kkan Mahomed
that all tho Munieipil tinesfor the homse have been
pud by Swdak Al after 1906 up to the date of this sut
Defundmt Do lalse admits the fict i s cvidence
Khan Viliomed lool (d to Sidalalr for instruetions
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when there was any occaston for 1t, and Sadak Al says
distinetly that Khan Mahomed had charge of the house
on behalf of the hens of Lalkhatum and on behalf of
Bibi Baheb Jan This definite statement 1s met by
defendant No 1 by no specific demal but by the
assertion thit “he (Khan Mahomed) 18 still 1 service
erther of Saheb Jan or Sadak Al ” Sutely defendant
No 11s expected to know the position of the servant
Sadak Alrin fact took defendant No 1 wath him 1n 1907
to Khaurpwm for some employment and lhis equivoenl
statement under the circumstances seems to us to be
virtually an admission that the servant wasin possession
of the house on belialf of all the plaintiffs and not only
on belalf of Saheb Jan  In 1907 Sadak Alr toolk certain
aiticles from the house, which le could do only 1f he
was 1n possession, anditisin evidence that he had
the Leys with him when he went there Wae nare,
therefore, of opinion that the present plaintifis conti-
nued to have possession of the house after Lallkhatum’s
death until the disputes arose between the putiesn
1908, that the possession of the ground floor of the
house has been throughout with them, and that thenr
possession of the upper story excepting the two rooms
i the possession of defendant No 1, was distmibed
after the plaint was filed as stated in the amended

plaint

Before dealing with the points of law argued in tlus
case, we desire to state generally that the evidence of
the plaintiffls No 1 and 2 1n this case appears to us to
be much more reltable than that of defendant No 1
The reacdiness with which he has commtted bumself
to altogether untenable positions, particularly with
reference to the questions of the ownership of the
house, nnd of the amount and remission of dower, 18
sufficent to shake one’s confidence in ls case

generally
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Itisurged b Mr Xo-= | o > o ¢ ‘
wdows wouldbs r o,  nelim 7o o o
house 1 recper of domer urle e
with the concent of the other te = 4= Jer rf p o
that 1 anv care this nght to rt1n 1
entirely personal and doesnot de cendtothe Fo, 500
Lalkhatum and that the mght vhidhsn the ¢
of alien1s 1 mght of defence and not a rihtof o,
and that therefore the claim to recover po -«

[
which 15 1n fact lost by the plamntiffs 1s not good

As regards the first of thesc contentions 1t 18 ¢ noupl,
to say that 1t does not arise, asit1s found that the
widows had obtained possession in lien of dos ¢r il
the consent of the other heirs of Nanumiyan Mr B
G Rao has wmged 1o support of the plaintiff’ cage th ot
even if the consent of the heirs were not proved and
even 1f 1t were not established that the possession wae
1n lien of dower, the widows would still have o night
to hold the property of their husband until their claim
to dower was satisfied provided they had obtaincq
possession 1awfully and weithout force or friud He
hasehied upon Ramzan Al: Khan . Asghart Begam®
and Sahebjan Bewa v Ansaruddimn®  These decisiong
are 1 conflict with the case of Amanaf-un missq v
Bashu wn-mssa® It 18 not necessary to decide thig
question 1 view of the finding thatin this case the
widows obtauned possession of the property with the
consent of the hens in lien of their dowel

The sccond contention 1s that so Iar s the heirs of
Lallhatum me conceined they have noclum as the
11ght of Lalkhatum was personal and could not devolve
upon her lewrs on lier death  There 1s 2 conflict of
deaisions of the Allahabad High Court on this point
The right 1s held to be heritable 1 Azizullah Khan

@ (1010) 3> All 563

) (1911) 38 Cat 475
. ™ (150 17 AN 7T

“
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Ahmad 4L Khan® and Al Baksh v Allahdad Khan ©
A different view s t\ken in Hadi Aty A7bar AN®
and Mu-affar At Khanv Parbati® There 1s no
decision dnectly on this point which 1s binding upon
us It 1s necessary, therefore, to consider the natme
of the might, which the widow, having a clum to
dowel, cquires on obtuning possession of her hus-
bwmds property This nght has been descuibed by
then Loidshups of the Puivy Counecil in Mussumat
Bebee Bachun v Shed v Hanmid Hossein™ as follons —
“1t 1s not necessmv to s1y, whethel this 11ght of the
widow 1n possession 1s 2 hen in the stuet sense of the
term, although no doubt the right 1s so stated in a
judgment of the High Couit mn 1 case of Ahmed
Hossein v Mussamut Khodeya® Whatever the uight
mav be cilled, 1t appears to be founded on the power
of the widow asa crcdator for her dower to hold the
property of her husband, of which she has lawfully,
and without force o1 friud obtuned possession until
lhet debtis satished with the habihity to account to
those entitled to the piopelrty, subject to the claim for
the profits 1ecerved’ Thisis inom opmion 1 sub-
otantinl 1ght and nnder certain encumstanees 1t would
practically be 11ight in substitution of the dum for
dower Whae the mount of dower 1s large and far
m (acess of the vilue of the property of which the
widow has obtuned possession and whete there 1s no
other property of the husband 1510 the piesent case
the 11ght of the widow to hold the properts in lien of
Tt dower s the onlv nght left ndnour opimion
as substantinl a nght s her clum to dower It s not
disputed nd cannot be disputed that the clum to
dower 1s heritable and wonld devolve on her hemrs

@ (1910)32 W &
9 (1907) 20 Al (40
46 (1868) 10 W T 370

M (1885) 7 AN
©) (1899) 20 A 267
© (1871) 14 Moo T A 377aty 334
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It 1s difficult to undeistand why the mght, which
15 1ncident of the claum to dowel, and 18 cap-
able of bemmg enjored s 2 substantrie 1ght 1n
substitution of the cluum to dower under certun
cneomstances shonld be firented as a meiely per-
son1l 11ght, when the principal 1ght of swluch 1t
15 n 1neident, 15 not so treated according to the
Mahomedan law It maj Dbe, as i this case, that
after the widow hnas had possession for severiul jeus,
bher claim to dower may be time-buied and she
would caie only for the 11ght to hold the property
m lieu of dower The hens would not caie to have
any accounts taken when 1t 15 clen that the p SLeeds
fall fu shoit of the wmount due to the widow The
11ght to the possession of property appems to be quite
a substantine 11ght 1nd we see no 1eason to tieit 1t as
personal, when the clum to dower 1s 2 hentable nght
Tor 1nstanee if & widow does not obtun possession of
lier husbwnds property, and sues the heus in respect
of her dower she cin obtun a decree and biing the
propeirty to sale  She would obtain the proceeds of the
sile, wnd these proceeds would devolve on her hens
There 15 no reason why the altexnitive 12kt wineh a
Mahomedan widow has of holding the poperty of
her husbhind, with the liability to account in lieu of
her dower should not devolie on her hens on her
dexth  Tlnas contention must thercfore be disallowed

It 1umuns to cmsudar the st contention that the
phuntifls hwang been dispossessad ot the portion of
the upper story othar than the two1coms which were
alicdy i the possession of difendwnt No 1 thev
cannot mamtan an iwtion to 1ccover 1t though they
myy be able to retun possession which they have
alieady got  Tlns contention 1s based upon the ana-
logy of lien Tt seem-~ to be unnecessry to determine

whether 1tas 4 hien o1 the position 15 more analogous
T Y-t

e
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to that of a mortgagee Taking the right as described
1n the passage aliewdy quoted fiom the judgmentin
QMMussumat Bebee Bachun s case,M and treating 1t as
matter of substance and not of woids, 1t seems to us
that 1f the 13ght 1s to be a 1enl one the widow should
lave the right to claum back the possession, if 1t has
been wrongfully distmrbed by any body In this case
the plaintiffs are found to have been 1n peaceful
possession for a long time, and the wrongful dis-
possesston by defendant No 1 1sno answer to then
right to possession No doubt in most of the cises
cited before us the widow was in possession and was
1esisfing the claim to oust her  But 1t 1s no ground for
holding that after having peaceful possession for 2 long
time 1f she weie wrongfully dispossessed she could not
sue to 1ecover the possesston In the case of Azieullal
Khanv Ahmad Aly Khan® to which we have referred
1n connection with another pont, 1t has been held by
Oldfield and Mahmood JJ that the hens of the widow,
who were held to be entitled to succeed her 1n posses-
sion, have aright to maintun a sut for the recovery
of the possession, 1f wrongfully deprived thereof All
the points urged in support of the appeal farl
‘We, therefore affiim the decree of the lower Court
and dismiss the ippeal and cioss objections with costs
Decree confirmed
JaR

M (1871) 14 Moo T A 377 arp 384 2 (1885) 7 All 353
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APPELLATE CIVIL

Before Ur Justice Batchelor and Mr Justice Hayrard

ALANCHHARAM PRAN JIVANDAS (ortonat DEFESDANT No 1) APPELLANT
+ PANABHAI LALLUBHAI anporuers (omowar Pranvrises) Res
FONDENTS ©

Tumitation et (IY of 1908) article 91—Alenation by Hindu widow—
Sutt by rerersioner o recorer p of property al. I— Alienation
found to be sham—Limutation ‘

A Hmdu widow having alienated a property of her husband the reversioners
sued more than three years after the date of alienation to recover possession
of the property It was found that the alienation was merely a sham  The
low er Courts held that article 91 of the Second Scliednle of the Lumtation Act
1903 cud not wpply aadd :e d the smt Tou d Fendant having appenled
el thit article 91 of the S cond schedule ot the Limitation Act had no

applcation for the apparent obstacle pre ented by the mortgage proved unreal
and meffectun]

SccoND appeal fiom the deusion of M S Advam,
District Judge of Suiat, confirming the deciee passed
by N V Desu, Subordinate Judge 1t Suit

The pluntiffs, who weie 1eversionuy hens of one
"L1bhuy ind s, sued to 1ecover possession of propeity
belonging to the deceisd  He died on the 9th July 1900
After Ing death, Ins wadow Dahr gave bitth to 2 posthu-
mous son, who died when he w15 thiee veus of age

On the 21st October 1903 the widow give an equitable
mortgge of the proparty to the defendwnt No 1 who wag
her other  Onthe loth June 1904 sbe exccuted

registered mortgaige of the propaty 1o favom of her,
brother

Dan (defendant No 2) next contracted 2 1emarriage

On the 21st December 1908 the pluntiff sned to re.
cover passession of the praperty fice from the encum
brance created by Daln

* Becond Appeal No 283 of 1914

Pog

1915
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The Suboidinate Judge decreed the pluntiffe’ st
lolding thit “the 1egistered mortgage was never n
tended to operite as a tenl mortgage at 2ll  and that
atticle 91 of the Lamitation Act did not apph

This deciee was, on appedl, confirmed by the Dis
trict Judge who tieated “the stors of the equitable
mortgage ” as “ absolutely false”

The defendnt No 1 appealed to the High Court

K N Koyayee for the appellint —I submit the sut
ws buied under uticle 91 of the Indin Lamitation
Act The pluntiffs could not snceeed until the mort-
gage-deed was fiist set aside, which was the substantial
1elief sought, though possession was asked for Ram-
pal Singh ~  Balbhaddar Singh®, Raghubar Dyal
Sahu v Blulya Lal Misser®) and Malkarjun
Narhari®

[BATCHELOR, J —The lower Coutts tieit the mort-
gage deed as 1 sham document and 1nopet itive Would
not the punciple of the Pinvy Council deusion 1in
Pelhcrper mal Chetly ~ Muwmandy Serval® apply 2]

Heie the respondents knew of the mortgage-deed all
along ind the appellnt had tal en posscssion of the
property 1nd so 1f there was any froud, it was curied
out

P D Blude for respondents Nos 1 to 3 was not
called upon

* BaTcHLLOR, J —The appellant here was the 1st de-
fendant 1o the suit, and the smit was biought by the
pluntiffs for possession of a house The pluntiffs
claimed as legatees or reversioners cither of one Triblio-
wandas or of Tiibhowandas posthumous son, who

m (1902) 25 All 1atp 16 B (1885) 12Ca! (I atp Tun
® (1900) 20 Dom. 837 at p. 801 W (1003) 3o Cal 651
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wvived Tubhowandes for o period of thiee jears
onr yeus 1fter Tubhowandis’ deih his widow,
1ho was the 2nd defendant, mottgaged the house 1n
ut to the present wppell nt who was het own brother

The only questions with which we 1e conceined 1
Ius appeal ate, whether the mortgage by the widow
%19 withoat necessity and whether the pluntiffs’ sut
s out of time On the fiist pomt the finding of the
ower Courts that the moitgage wis without necessity
s conclustve as beimng 1 finding of f1ct, and though we
have allowed M: Kosqgee, for the ippellant to point out
to us some 1lleged slips 1 the judgment of the lowel
Court upon tlus guestion, we ue cleauly of opimon,
without examiming whether the alleged ships o1 mis-
takes ue really mistihes that therc 15 ample and con-
vincing evidence for the lower Comt s finding on ths
point

As to the question of limitation the mgnment for
the appellant 1s that the suit 15 governed by ~uticle 91
of the Indiwn Lamitation Act which piesciibes for the
wstitution of the suit 1 pettod ot thice yeus fiom the
date when the ficts cntithing the pluntiff to have an
mstiument ewncelled o1 sct awside become 'nown to
Ium  The contention 15 that thongh in form the present
st 1s 1 st fol possession vet 1t must be rcguded s
esscntnlly v suit to st wide the widow s mortgnge,
Dbecwuse until thit moirtgige 1v set wide  the pluntiffs
cinnot obtun possession of the propeity As to this
point the authorities we think are 1n accord, and are
to the effect that where the deed or instrument which
scems to staind between 2 pluntift and the 1ealization
of hus clum 1n the suit 1s an retnal nullity the planufl
1s entitled to bring his suit fo1 possession within twelve
veus andis not hindered by the narrower period Imd
down by uticle 91 d that 1f one may 513 so  seems
to bo good sense.  Fai tho onlv object of article9l 1s

P
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to compel 1 plunt:ff to remove out of hus way some
real existing obstacle, but where there 1s mo 1eal
obstacle, the article has no scope for operation Now
here 1t 18 found 1n the woids of the lewned District
Judge thit “the story of the equitable moitgage 1s

absolutely false” or 1n the still plamner Ianguage of the

traal Judge “the deed passed by the widow to her
brother was neve: intended to operate as a 1eal mort-
gage transaction”  What we have, therefore, 1s not a
mortgage or any 1eal thing whatsoever, but 1 mere
sham 01 nothing, which the plantiffs were under no
obligation to sue to remove

There we many decisions which scem to us to bear
out this constinction of aiticle 91 but 1t will be sufli-
cient for our present purpose to refe1 to what was sud
by the Piny Couneill 1n  Petherpermal Chetly
v Mumandy Servar® where Lord Athinson observed
“As to the point rused on the Indiin Limitation
Act, 1877, thenn Lordships are of opimon that the con
seyance of the 11th June 1895 being an inoperative
mstrument, as, in effect 1t has been found to be, does
not bax the pluntifl’s 11ght to recover possession of s
land, wmd that 1t 1s unnecessiry for nm to have 1t set
aside as 1 preliminay to Ius obtaiming the relief he
claims So here the appirent obstacle created by the
mortgage 15 now ascertaned to be no obstacle or real
thing at a1 Therefore, thero wis never anything
which 1t could have been the plmnttfls' duty to remove
from therr path before they could clatm possession

The appeal 1s dismissed with costs
Appeal dismussed
R R

U1 (1003) 85 Cal 651 at pp 650-560
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Before §ir Basil Scott At Chief Justice and M Justice Shah

SHANRAP BABAJI RULWARNI (omicrvat PLAINTIFF) APPELLANT
DATTATRAYA BHIWAJI asp  anotus®  (ORIGINAL DEFENDANTS)
RESPOADEN1S ©

Bombay Hereditary Offices Act (Bom ict III of 1874) sections 20 36—Swuit
for o declaration—Declaration that plamtyff 1s the nearest heir of @ deceased
representatne ¥ atandar—T atan—Cual Court—Jurisdiction
A swt for a declaration that the plumntif 1s the nearest her of a deceased

representative Vatandar ts within the Junsdiction of a Civil Court although o

declaration that the plantiff 1s entitled to have his name entered 1n Vatan

Register 18 & matter beyond the Junsdiction of the Court

Ralumkhan v Dadamiya® followed

SLCCOND appeal ngunst the deusion of G K Kanekan,
Fust Clvss Subordinate Judge, Sholapur, confimmng

the deciee passed by Sumutry Anant, Second Class
Sabordinate Judge 1t Pandharpur

St for declarttion

Pluntiil alleged that he wnd the defendants belorged
to the Kulkarm family of Bhalvam  thit the Kall axm
Vatan stood 1n the nime of Ramchindra Bhumayt  He
died 1in 1908 and the name of defendant No 1 was
entered m s plice in the Vitan Register The Vatan
wig to continue to the semior biwnch  The pluntiff
belongud to the »eniot Lr inch but 1n consequence of the
defundant’s objcction the pluntiffs nune was not
entered 1n the Vatw Rexster Hi therefore sued for
a declwnrtion (@) thit he being of the semor branely of
the fumly, wisa neuer har of Rymchandr: than the
defcndmt, wmd (B) that he hid 1 nght to have g
nme entered in the place of Rimchandr with respect
to the Kull arni Vatan at Binlvam

© Second Appeal No 279 of 1914
® (1909) 3¢ Bom 101
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The defendant No 1 pleaded toat the plunfiff wis
not the heir of decerted Ramchandr  that there was
no custom' in the Vatan that 1t was to descend to the
semor branch , that the Conzt had no jurisdietion to trv
the suit

The Sabordinate Judge following the decision 1n
Raojt v Genu® held that the Court had no yurisdiction
to enterttin the smt and therefore dismissed 1t

On appenl, the decree of the Subordinate Court was
confirmed

The plawntiff preferred 4 second appeal

G K Pairel I for the apellant —The c1se 1s govern-
ed by section 36 of the Hereditarv Offices Act, as
amended by Act 111 of 1910 wnd not by section 25 of
the Act The principle 1ud down in Ralumihan v
Dadanuya™ governs the present case T

A G Sathaye fo1 the tespondent No 1 —In .he
present caseit 1s essential to analvse the nature of
the st and the reltef ashed The pluntff sued fora
declaration that he was the nearest heir of the deceqsed
Ramchandra Blumayn inasmuch as he belonged to the
senior branch and that as such he had the 1ight to
have his name entered n the Collector s Vatan Register
in place of Runchandr  The relief clmmed by the
plunuff 1s thus twofold first, that e 1~ the nearest
heir and <econdly his nime should be entered 1n the
Collector s bool s mstead of that of defendmt No 1
The rnuny of the 1t relief neces~itates i enquary
mto the custom of the Vatan 1 to whether the Vitan
pas=€s according to the hncal pumogenmture or the
ordanary  primogemture and I submit that such an
enquiry being within the evelusive jmisdiction of the
Collector according to the protisions of sectron 25 of

@ (1896) 22 Bor. 344 M (1009) 3¢ B, 101
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the Bombay Heredrtny Offices Aet ITT of 1910, the
Crul Cowts are not competent to grant that ielef
In Shwap Nidhanth v Tulo Bhuonap Nodgn® 1t 1s
lud down thit the Civil Comrts have no jurisdiction 1n

matters which ate within exclusive jmisdiction of the
Collector

As regards the second relief, the smt being one sub-
stantially for having the Collector’s Register corrected
and amended 1t 13 beyond the jurisdictron of the Crvil
Comrts —RKhando N ayan Kullarnt v Ipajp Sada-
shi Kull arn®, Vasuder Vithal Samant v Ram-
chantia Gopal Samant ®  Ballyishna Clumnay ~
Balaj:  Ramchandra®  Jnanbhar v Naisidas®
Juwagr Sambhap . Fal n Sabaj® The cease of Rahun-
khan v Dadamiya™ was under the old section 36
of the Heredituy Offices Act  According to that section,
1t was obhighitory upon the Collector to 1ecogmise a
certificate of hewrship o1 « deetce of v competent Conrt’
a5 conclusive proof of the facts stated o0 detcamined in
such certificate or decree The unendiment of section 36
by Act ITT of 1910 wns made ter this rulmg and as
according to the amended scctron H0 1t 15 optional with
the Collector to recozmse o1 not 1 certaficate of henslup
ot 1 decree o1 o1der of 1+ competent Court the hove
ruling has now lost 1l ats foree A Cinal Coutt should
not pass 1 decree which wall not have v bmding eflect

Scort € T —In this e the plunt sting the
death of 2 Vatind u named Raumchandim alle ed  that
the Kull inr Vatw s to e continned in the oldest
famly that the defendant No 1T whose nime woasantered
n the Register was not of the dldest fumly and that
the pluntiff wis wmd that m conscquence of the

IR SELLYS L EERRUY
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defendants’ objection the plantiff’s name was not
entered 1n the Vatan Register Theicfore, the plamntff
bungs thns swit p1iying for a decluntion (a) that he,
the pluntiff, being of the eldest family 18 the neuer
hert of Rimehandia than the defendant, and (%) that
the plaintiff has 1 11ght to have s name entered 1n the
plice of Ramchandin with respeet to the Kullkain: Vatan
at Bhalvani, he being of the eldest branch ”

The lower Courts have held on the nuthority of Raoy
v Genu® that they have nojuusdiction to entertan the
stit, and 1t has therefore been dismissed In our opinion
then decision 19 not cotrect  Raoyi v Genu® 1elated
to section 2o of the Hereditary Offices Act (Bom Act IIT
of 1874) On the other hand, Ralumkhan v Dada-
maya © whieh was distingmished 1n the lower appellate
Court related to section 36 of the Bombay Hereditary

.Oﬂices Act In that case 1t was smd —

The conclusive determination of the question whether the statutory con
dition of elderstup or heirship 19 eatrsfied becomes therefore n matter of 1mport
ance to a person clining to be the eldest san or nearest beir snd 1tas a ques
tion winch 18 not by the words of the Act reeerved for the exclusive deternnog
tion of the Collector Tlis view of section 36 was taken by this Court in
Dalpat Jogtdas v Pumga Zipa'® when upon review it was held that a st
for a declaration that the plaintiff was the nearest heir of a deceneed repre
sentative Vatandar was mantainable notwathstanding that st wes mamifest
that the declaration was songlt for the purpese of establishing & fact which
would enable the plamtiff to bave lus name entered tn the Vatan Regster *

Those decisions were passed apon section 36 of the
Act before 1t was amended 1n 1910 Section 36 then
provided that  “ A certificate of hefrslnp o1 a decree
of o competent Court shall, until revol ed or set aside,
be conclusive proof of the facts stated or determined

1n such certificate o1 decree Refetence to “a certi-
ficate of henslup ot adecice ot order of a competent
Court ” 1s no longer 11 the sme lnnguage Y\ hether

1) (1896) 22 Do 344 {1900} 81 Bom 101
13 (1904) 11 Bom L I 1342(/ »,
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or not the new refeience has a different effect 1s a
matter which we do not propose to determine The
amended Act provides that —

If at an) time any person shall by production of a certiicate of hewrshup
or of a decree or order of a competent Court satisfy the Collector that hes
entatled to have lus name tegistered as the nearest heir of such deceased Watan
dar n preference to the person whose nime the Collector has ordered to be
registered the Collector may subject to the foregoing provisoes cause the
entry 1n the Register to be amended accordingly

Therefoie, 10 connection with this question of heu-
ship under the decensed Vitanda, the Act, as 1t stood
before the amendment, and 151t now stands since the
amendment, 1ecogmises the possibility of the produc-
tion of a deciee of a competent Court upon the ques-
tion of heuship aflecting the entiles i the Vatan
Register -

It has been argued that the second pait of the decla-
ration prayed in the plaint, namely, 2 aeclaration that
the pluntiff 1s entitled to have his nume enteted 1n the
place of Ramchandra 1n the Register 1s cleulv a matter
which would be beyond the yjurisdiction of the Court
Let that be gianted, 1t does not prevent the pluntiff
from getting relief under the first head to which upon
the authoiities he 13 entitled  We nte not prepared to
agree with the learned Judge of the appellate Court
that 4 decliration under the first head “as 1t would not
be binding upon the Collector, would not serte any pur-
pose whatever”  As aboye stated, we do not propose to
e\press any opinion as to the effect of the words of
clnuse 3 of the proviso to the amended section  Being
of opinion that the Comt has junisdiction to give the
rebef asl ed for in the first paragraph of the praver, we
sct aside the decree of the lower appellate Court and
remund the case for trial  Costs costs 1n the cause

Decree reversed
J G R
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Before My Justice Batchelor and Mr Justice Hayward

MADAPP\ GANAPPA HEGDE (oORIGINAT  APPLICANT ) APPELLANT
JARI GHOSAL GABRI GHOSHAL AND orurns ( ORIGINAL OPPONENTS)
RrsponDENTS ©

Cual Procedure Code ( At 1 f 1903 ) Order AXT rule 19—Erecution of
decree—C'ross clayms under the same decree—Sel off allowed even 1f one of
the claims could not be recorered oving to bar of Limitation
The appheaut apphed to execute a decree for recovermg the amount

Rs 445 8 0 wlnch he was entitled to recover from the opponents as mesne

profits  Under the samne decree the opponents were entstled to claim the sum

of Rs 855 as costs from the applicant  Lut they were prevented from recover
gt asit was bared by lumitation  They however clanned to set off the
amount against the amount sought to be recovered by the apphicant The

Subordinate Judge having nllowed the set off the applicantappealed —
Held dismissin, the appeal that the applicant could not be allowed to

exeente his decree for the smaller sum  without reference to the larger sum

which the decree awarded to the opponents

PROCEEDINGS 1n execution

The decree unde1 execution was passed on the 3lst
Mnrch 1905 It was 1 dectee for partation

The 1nterests of pluntiff and defendant No 1 under
the dectee weie purchased by the applicant, who
recovered possession of thewr shates by partition in
June 1912 The deciee awuded mesne profits to the
ipphicant s vendors  The 1ppheant apphed to recover
the mesne profits from November 1900 to July 1912

The opponents who were the 1emuning defend ints
unde1 the deciec were entitled to recover Rs 855-15-1
qs costs ftom the applicant s vendors But they took
no steps to recover the amount in time, and then claim
to 1t becume barred by Jimtation  They, however,

~ 4 ° Fust Appeal No 172 of 1914
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sought to set this nmount off g unst the amount clumed
by the applicant from them

The Subordinate Judge found that the amount of
the mesne piofits due to the applicant amounted to
Ry 316-2-8 He held that the unount of costs pyible
to the opponents could be set-off against this amount
and dismissed the applicants applicition as there
1em uned nothing due to lum under the decree

The applicant ppealed to the High Comt

8 8 Patkar for the appellant —Under Order VIII,
1ule 6 of the Civil Procedute Code ( Act 'V of 1908), ~
person can set ofl velum whach1s  legally 1ecoverable ™
Heie the clum set off was barled 1n 1ts reeovers by
the 1w of lumitition 1t was, theiefore, not legally
1ecoverable and could not be set off The 11ght to the
amount was extingmshed under section 28 of the
Lamitation Act

G S Mulgaonhar wd Nildhanth Atmaram for
the 1espondents —The piesent case 15 governed by
O1der XXT 1ule 19 Under the rules the person entitled
to the luger ymount can apply for ciccutron only 1n
1espect of the excess  The woird ¢ entatled ’ in the rule
does not mewn  ‘capable of execution™ or “legally
recovetible  Rule 18 provides for the execution of
«ross deciees The fact that 1 claim s banzed does not
prevent the elum to be set ofl  Zwmen udoonissa v
Rudha Churn Ghuttuel ®  Scetion 28 of the Limita-
tion Act bus the 1emeds but does not extingmich the
remeds  Nwrseng Doyal v Hurrylun Saha® |, Mohesh
Lal v Busunt Kumaiee® TLaw recognizes title to
baniad debts  scetions 60 and 61 of the Contract Act
Thev em form a good consideration to contracts
scction 2y clanse 3 of the Contract Act

M (1868) W L 510 @ (18%0) 5 Cal 897
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Patkar, 1n 1eply B

BATCHELOR,J ~This1sanappenl in executionand the
appellant was the oi1iginal apphicant for execution He
1s the puichaser of the interest of the plamntifl and the
2nd defendant 1n Sait No 74 of 1902 which was a parti-
tion smat  On the 31st Maich 1900 a deciee was made in
the suit, and the present applicition 1s for mesne pro-
fits owing under that decree from the 19th December
1900

The lower Comt has found thit the mesne profits due
amount to Rs 346-2-8, but ~dmrttedly that caleulation
15 1ncortect, and the exact sum due for mesne profits
would be Rs 440 8-0 On the other hand, unde1 the
same deciee the 1espondents wele entitled to costs
which, as has now been asceirtained, amounted to

Rs 8o0

The case, therefore, \ppetis to be one for the applica-
tion of the rule enacted m Order XXI, 1ule 19 For,
this application 1s made fo1 the execution of the decree
under which two parties are entitled to recover sums
of money from each other The sums bemng unequal,
clause (0) of the iule provides that “execution may
be taken out only by the puty entitled to the larger
sum, and fo1 so much only as remans after deducting
the smallel sum ° It would follow from this provision
that the appellant, who under the decree 1s entitled
only to the smaller sum, has no nght to apply for
execution of the decree  But 1t 1s wnswered the appel-
lant has that 11ght, because the 1espondents’ claim to
their costs 15 baized by humnttation Tt 1s admitted that
1f the 1espondents claim to theu costs 18 to be con-
sidered as a separite elum aput fiom the other pro-
visions of the decree, then 1t 1s baried under arti-
cle 182 of the Indian Lamitation Act But 1t 1s not the
fact that the respondents here are seehing to evecute
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the deciec 1n 1espect of thenr clum for costs Thev are
metely using those provisions of the deciee to resist
the applicttion made by the other side, and 1 am
of opinion that they wue entitled to rely upon the
deciee for that pumipose For  as I iewd the rule if
contemplites that the deciee should be reguded as n
single indivisible o1der of the Comrt enforceable only for
the Dalance, that 1s, the difference between the two sums
awaded, and thit Dilance becomes awudable by the
Comrt without the intervention of the puties s soon
as the amount of the balance 1s deternuned Though
the 1espondents would be baried Ly Limitation from
1ecovering the laiger sum awuded to them under the
decree, thnt cireumstance c¢annot I think wail to
ennble the tppellant to tike out cxecution 1 ¢ mannel
espressly forbidden by the Rule On this giound, I
thinl, that the yppelint s attempt to exceute hisdecree
for the smnaller sum, without i1eference to the laiger
sum which the dectee awards to his advelsiwy must
faal

This 1s the only point involved 1n the appeal though
1t was suggested by the 1ppellint that there should be
a direction to the Court to tal e further evidence as to
the profits of the higher level Badiarezg 1and  In my
opinion, however no c1se has been made out which
would yustify us in allowing the appellant, who was
the oniginal wpplicant to remforce the evidence which
lic elected to grve before the lower Court

The appel should thaefore 1 myv judgment, be
dismussed with costs

Huwiarp ¥ —I conewmr  The appellants were en-
titled to mesne profits which ward found upon ealenla-
tion to be the sunlla sum 1cconcible by either of the
parties  that sum must therefore le talen to have
been ¢ntored as satisfied under the provision “satisfac-
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tion for the smaller sum shall be entered on the decree ”
contained 1n Order XXI, rule 19 (4) The 1espondents
were entitled, on the other hand, to the luger sum,
consisting of then costs, but weie only entitled to re-
covel “so much only as 1emuns after deducting the
smaller sum ” a3 prescuibed 1n the sud order The
1espondents, therefore, were the only parties entitled
to take out execution at all and that execution could
only be fo1 the balance “after deducting the smaller
sum ” It cannot, therefore, be smud that recovery of
the part of then costs set off against that smaller sum
was time-birred, becanse no applicition could lhave
Leen made 1n respect of that part it all  But 1t can
be said that recovery of the balance would be time-
bured under the ordinary rule of imtation applicable
to the execution of decrees In fact 1t has been 1dmitted
that recovery of the balance would be time-barred
under article 182 of the schedule to the Indian Lrmta-
tion Act
Appeal dismussed
R R

APPELLATE CIVIL

Before Sir Basl Scott Kt Chief Justice anl Vr Justice Shah

NAZARALLT SAYAD DMAM (ORGINAL  PLAINTIFF)  ArPFLULANT ©
BABAMIYA DUY EYATIVSHA ( orIGrAL DEFENDANT ) PESTONDENT ©
Indian Contract Act ( IX of 18,2 } section 23—Forest Act ( VIIof 18 8 }—
Licente—Agreement to enter into partnerslip cortravemng the terms of

the License— dgreement not unlarrful

© Second Appetl No 836 of 1914
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Au agrcement to share profits which would contrivene the terins of the
license s between the Forest Officer and the heensee 13 nct forbiddin by Taw
nor would 1t defuat the provisiens of any law

Rughunath Lalman s Nathn Hirge Bhate distusgm hed

SECOAND 1ppeal ngunst the decision of E Clements,
District Judge of Khandesh 1ieversing the decree
pssed by B G Phath bubordin e Judge of Shnput

Pluntiff illeged that on the 19th Augunst 1912 giass
irom nine coups within Chopd: Ringe wetre sold by
auction at Talgaon by the forest wthoritics  that both
the plantdl md defend g had heen to TalZwn to Ind
for wid scemie the coups 1t the waction <ale  that 1t
w15 tgreed that the coups should be sccmred n partner-
slup between the putics but m the nunc of defendant
alone , that they were to contribute balf the sum each
tow uds the deposit md to shue equally in the resulting
profit o1 loss, thit the pluntiff offered his share m the
depostt of Rs 261 made by the dcfendant but the latter
declined to aceept the same and denied the partnership
pgrcement  The pluntiff theicfore sued to have 1t
dccdued that he w s entitlad to recover hlf the share
in the profit wmd loss made by the defendant i the
s contiwet for mine forest coups nd recover the
sum flling to s shuc s dumages

Ihc defond it denied the partnersliip a.1eement and
contendad that the wrocoment wis conttwry to rule
No 2 of the licen~e issucd by the forest authorrties
I'he tams of the tule bung Wathout proviously
obt umng the parmission of the Divisionl T orest Officer
thas contiaet ain whole o1 part of 1t o1 vy anterest m
1t shonld not be sublet o wsigned to my one That
the suat bun, bawd on such w wreement was o’
under section 25 of the Indin Contriet \et (IN of
1872)

CESERTIRUR (N
R I00—p
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1915 The Subordinate Judge on a pieliminary 1ssue found
[ that the agieement was not unlawwfnl under section 23

Sarap Dmax  of the Indian Contract Act 1872 and held that the

Bu:mn suit for damages was mamntunable He observed as
Dorevaniy  follows —
8HA

Lo turn uow to the 1g eement as jwven above I have to see whether the
consideration or object of 1t was ualawful  From what I have given above
1t will be seen that the parties never mtunded that the partoership shall come
mto ewistence without any permi won of the Divsional Foaest Officer
Plamtiff hs expres Iy stated m the plamt that the agreement was reduced to
wntin, 1nd every step tolegilizeit was to be tahenn time to come It cannot
therefore Ue said that the olject or constdcration of the agreement was unlawful
80 14 to 1ender 1t voul under scction 23 Indian Contract Act  The rules also do
not absolutely forlud any such partnership as was contemplated by the parbies
They only otate that no snch partnership shall be recogmsed by the forest
authonties unlers thewr permission i writin,, for the same 13 securcd and a
fine 13 presenibed to the o tensible contractw 1f any such partnership 1s formed
and the sub contractor allowed to work independently ~ The test to be apphed
to such agreements to determine whether they are vord under sccticn 23 18
Jaid down on pa e 117 Second Nditon of Pollock and Mullas Intun Contract
Act  That which s b en forbidden 1 public interest cannot be made lawful
by payin,, the penlty for it but an act which 1s 1n stself harmless does not
become unlawful merely becanse some collateral requirernents imposed for
rensons of mere adnumistratrvy convemence has been omtted  Applyng tis
test {o the agrcement 1n hand I find that the same cannot be unlawful between

/ the parties to 1t though the forest authorties do not recognize 1t unless thewr
permu sio0n 13 securcd

The Distuct Judge on appeal treversed the decree
holding that the agreement of partnership in smt was
unlaw ful and unenforceable

The pluntiff prefer1ed a second appenl

Pendse with # G 1Rulharne for the vppellant —
The lower Comt erzed 1n holding that the agreement
¢ was void under section 23 of the Indian Contrict
Act It 1s not opposed to public policy  The condition
m the license that no partner shall be admitted in the
contract without the wriatten permission of the Iorest
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Officer 15 1mposed merely for admimistrative purposes
1e, the convemient collection of the revenue The
terms of the license cannot overiade the statutory pro-
vis10ns of law and the licensee cannot be prevented from
assignung part of s rghts to a thnd party  There 18
nothing to show that the terms of the license have the
full force of a statutory enactment In this case the
partnership was 1o the nature of financing the con-

trictor ind wns theretore 1n no way opposed to pnblic
policy

P B Slungne tor the respondent —There 15 nothing
on the 1ecord of the ease to show that the terms of the
license a1e tiamed 1n wcoadance with the power to
frune 1ules under section 31 ot the Foiest Act ( VII
of 1878), hut they should be presumed to be so framed
The alleged putneistup 15 1m the natuie of subJletting
and lience 1t continvenes the 2nd clwse of the terms
of the license  Any such sub-letting 15 2lso made pennl
and thus the igreement shonld be held soid under
section 23 of the Indiin Contrict Act 1572

Scorr C T —The pluntifl sues the dofendant to
have 1t declwed that he 1s (ntitled to recover half
the shire 1n the profit nd loss mnde by the defendant
m the griss contrict for nine forest coups and to re-
corer the sum filling to s share s dunages wnd costs
The defendant demied the alleged pautnership in the
terms set up i the plunt wnd contended that the
surt was had s being bised on an agreement, 1if there
was such o agreement which was 1od  under
<ection 25 of the Indiw Contrict \ct

The leanad Subordinite Tudge found that the gree-
ment was not unlww ful under ~ection 23 of the Indian
Contrict et Therefme he directed that 2 prelim
nary deerce should be drawn up on that i1ssue
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The learned District Judge reversed the preliminary
decree nd remanded the case to the lower Court The
appellant has appealed to this Court on the gronnd
that the lower Coutt erred 1n holding that the agree-
ment of partnership was unlawful But notwithstand-
ing the pendency of the appeal 1t appeus that the smt
hi been tried in the first Court on the basis of the
judgment of the Distiict Court being correct That,
however, need not prevent us from disposing of this
appeal We are of opinion that the judgment of the
Distuet Court s not correct The section of the
Indian Contiact Act whach 1s1elied upon 1s section 23
which says —* The consideration or object of 1n agree-
ment 15 lawful, unless 1t 1s forbaidden by law, o1 15 of
such « nature that, 1f permitted, 1t wounld defeat the
provisions of any law ’ and 1t 1s contended that be-
cruse the license given by the Forest Officer prohibiis
the assignment of a shaie or inteiest 1n the lisense, there-
fore, this agreement to pay half the profits to the plantiff
falls within the words of section 23 above 1eferred to
‘We have examined the Forest Act, and we have heard
all that can be sud by the pleader for the 1espondent n
support of the judgment of the Comt below We 1re
unable to find any provision of stitute law which
mal es1t obligntory upon the parties to observe the
conditions of the hicense  Of course the license can be
1evohed by the Foiest Officer 1f the licensee dis-
1eguds the terms of 1t 1t does not follow from that
that an agieement to shate profits which would con-
tinene the terms of the license 29 Detween the
Torest Officer and the licensee 14 forbidden by law, or
would defe it the provisions of any 1w The learned
Distrzet Tudge has relied upon the cwe of Raghunath
Lalman v Nathw Huye Bhat,™ which however, 14
Qistingshiible  That was 2 case under the Opum
@ (1894) 19 Bom G20
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Act, under which the sale of opinin was only permitted
subject to such conditions as the Commissioner might,
from tume to time, prescrabe Therefore, the sale of
opium by putners, who could not enter into paitner-
ship without contiavening the condition piescribed,
would violate thg provisions of the Opium Act We
set aside the deciee of the Distirct Judge upon the
prehimnary 1ssue, and durect the Judge of the lower
Comt to dispose of the case on the ments The 1e-
gpondent must pay the costs in tlis Court ind the lower
appellate C.orut upon the prehmmnay issue

Deci ee 1 ever sed
J G R

ORIGINAL CIVIL

B fore Wy Justice Deaman
GANGADBAL wivon ¢« SOVABAT COW ASJI GHEEVALA anp avotneR ©

1 endor and purchaser—Conieyance of property by an adminestratriz having a
beneficial interest therein—2No words of I n the ag ta conrey
specifying whether 1t was qua admoustratriz or qua beneficial owner—
T rnciple to be applied an ascertarming an what capar y the admimitratriz
acted

Where a person has two estates one larger and the other smaller and pur
ports to couvey the entire property without any weords of hmitation hemu ¢
1e taken 1 e eomvening the bighe t e tate he has  that 1s to say 1if an exe
entor having a onu third pursonal Lenefioal ntere tin the e tate purports to
convuy the whele af it without qualificaticn or lymtation he must be taken to
locomdying 1o lus character as executor and not 1n that of one hsving a

Lunefiennd wterest only in a fraction of the wholl e tate purported to be
comeyed

Inve Venn f Fur es eontracth followed
No dutinction can e muntuncd 1n praneiple tetween actual convevances
snlagreements to convey for the purposes of ap plung this genersl rule

°0 € J SwtNo $97of 1914

@ [1894}2Ch 101
L]
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THE plantaff filed this smit praying for specific per-
formance of an agreement to sell certain property in
Sheikh Memon Stieet, alleged to have been entered
mto on the 18th of January 1914 hetween the pluntift
and the defendant who was the administratiix of her
deceased father  The plamntiff further prayed for 1ecti-
fication, 1f necessary,’of the aforesaid agreement by the
1nsertion therein of woids to show that the defendant
had entered into the agreement in hex capacity 1s admi-
nistratizy and not in her private capacity as having a
beneficial 1nterest to the extent of $th in the sud
property The defendant in her wiitten* statement
alleged inter alia, that the agieement was not binding
on her, because her signatwe to 1t had been obtuned
by misiepresentation and fraud, and further that she
was never ashed to, neither did she enter into the sad
agreement as administiatiix of her deceased fathers
estate  The matei1nl poition of the agreement sued
on beimng Exlibit B 1n the case read as follows —

This bargain paper 1s made thus day the 18th of January m the year
1914 between Ba1 Sonabu Cawasp Vassarwanp Gheewala of Bombay Parsee
whabitant who will hereafter be ealled the vendor of the one part and Ba
Gangaba widow of Gangadas Rangildis of Bombay Hindu mhalatant scho
will hereafter be called the purchaser of the other part The saxl vendor hins
made a bargam to sell (? the property) to the sad purchaser for Rs 33 750

The agreement wvas signed by the parties s
follows —

Sonabar Cowasyr Gheewalla

Gangabar widow and executrix of Shak Gangadas Rangildas

The following among other 1ssues were 1used 1t the
trial on behalf of the 1st defendant

1 Whether the agieement referzed to in the plunt
was wintended to be 1 agrcement for the sale by the 1st
defendant 1s admrmstr it of her f1ther s estate of the
whole of the property m question ?
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2  Whether the pluntiff 13 entitled to rectificatrion

of the alleged agieement for sale ?

3 Whether the pluntift 1s entitled to specific per-
formance of the sud agiecment?

After deciding the flist two 1ssues above mentioned
m the manner stated i the judgment, the learned
yudge refused to grant specific peiformance of the
agiecment on the ground that the Ist defendant was
under a very setious mistihe and delusion with regard
to the price to be paud for the propeity 1n question

As 1eguds the 2nd defendant the surt was dismrssed
with costs vt the fiist heuing on the giound that the
plaunt disclosed no cwuse of action \grunst hel

Junal, Wadie \nd Mo za for the pluntiff
Weldon wmd Aoos for the 1st defendant
T'ar apor evala and Dadachanye {o1 the 2nd defendant

BLasy, 7 —Tho plamtff m this surt <eehs specific
peiformee of an agreement to sell 2 certun property
i Shghh Memon Sticet alleged to hive been entaed
mto on the 16th of Twnuuy 1914, between the sad
plamtill and the defendant Senabu, wmrmistiaties of
the cstate of her decersed father  The pluntuf also
asl s for the rectification of the agreement, if necessary,
by tho msation of woids not theran to be found at
present mahing it cleu that the contraet was entered
mto by Sonabu as administitny Before the ease was
opened, tho Ie uncd connsel for the pluntiff ashed lenve
to raice an additional assue wlueh implies, 15 T ander-
stand 1t the abindonment of this supplument iry praver
for rectificition No ovidence liis been led 1n the
coutsc of this traal to prove anv mutu il mstake i the

wtund wording of the rgreement, Exlubit k. butan 1ts
finnl form the pluntiff s case unounts to tlus, that
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nasmuch as Sonabal was the administratrrx and pur-
ported to convey the whole of the propeity in swt
without any qualification o1 words of himitation, she
must be presumed 1 law to have agreed to consey the
highest estate she was capible of conveying, and that
too without the need of any designatory woirds such 23
administiatiix T have been 1eferied to certamn cases
upon this subject, and notably the case of Biray Nopant
v Purg Sundary Dasee® and the very wnforming
case of Tn 1e Venn & Furze's contract® Ever since
the trial commenced T have bestowed my best attention
wpon this mteresting point, 1nd although 1t was only
1m connsel’s concluding axguments that the case of In s¢
Venn § Furzes rontract® wasbrought to my notice,
I had independently arrived at the principle, to which
I think Stuling J’s judgment 1in that case gives very
cleax expression It appeals to me, asa general princi-
ple, that where 2 person has two estates, one larger and
the othet smaller, and purpoits to convey the entire
property without anv woirds of limitation, he must
alwavs be taken to be convering the highest estate he
has, that 18 to say, 1f an executor having a ene-thyd per-
sonal beneficial interest 1n the estate purports to convey
the whole of 1t without gualificrtion o1 Limitation, he
must be taken to be conveying, in lus chaiacter as exe-

cutol and not 1n that of one hving a beneficinl interest,
only 1n a fraction of the whole estrte purported to be

conveyed Upon this general principle, which I believe

to be umversally valid and apphieable, exceptions may

be grafted with refeience to the particular facts of partr-

cular cases Thus, where, upon the facts found, the

Conrt 18 satisfied that both the parties must have been

aware that the intention of the vendor was to restrict

what was being sold to his personnl lesser interest and

where the Court also finds that that was the intention

M (1914) 42 Oal 56 & [1894]2 Ch 101
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f the vendoi, then, no doubt, the conveyince would
nly be effectual to that extent But that 1s really no
wception at all to the general rule I have stated It
ppears to me to mahke not the shghtest difference
vhiether 1 such ciicumstances, the vendol 15 expressly
lesignated s esecutor o1 administiator 1if, m fact, and
o the knowledge of the purchaser, he be n executol
n admimsti wor and puiports to convey without Iima-
ation the whole estate Nor do I think any distinction
an be muntuned 1 puneple between 1ctual con-
veynces and agreements to convey for the puiposes of
wpplying this general rule If Iam 1ight sofa, 1b1s
byvious that theie 1y no case for iectificition here,
secause thete 1s no need for 1t If the agreement of the
18th of Januuy 1914 was teally the agreement of the
wlministratizy, then, in my opmion, it would be as
much an act of Sonabat 1n that capacity whether o1 not
she be descuibed on the paper 13 admimst2itnix [His
Lordshup then deut with the questions of fact which
nre not matenial for the 1eport of tlus case ]

Attorneys for the pluntiff  Messis Zyalye Dayabar
o Co

Attoineys for the 1st defendant  Messis  Pocha
§ Co

Attoineys for the 2nd defendant  Messrs Dubash
§ Co
MF N

‘

[dote—The plamtiff appealed from the aboie judgment and at the
hearing of the sppenl the parties b the suggestion of the Court agreed to a
decree for specifi~ performance bemng pa sed on the plantiff prying all costs of
the first dofendant and sgreeing to pay an enbanced prce for the property 1n
question ]
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Before Mr Justice Batchelor and Mr Justice Hayward

KASTURCHAND LARHMAJI ard orures (oRIGINAL DEFENDANTS) APPEL
Lats v JAKHIA PADIA PATIL anp OTHERS (ORIGINAL PLAINTIFESY
RESPONDENTS ©

Construction of deed—Deed of sale—Contemporaneous agreement io recomey
onr payment of consideration—Lease for a term of years—=Sale deed amounts
effect to a deed of mortgage—Debt treated as continuing—Property treated
as security for repayment of debt

The plamtiffs exé::uted 1 favour of the defendants a sale deed of lands for
Rs 2500 alarge part of which consisted of old bond debte  Contemporne
ously with 1t two more documents were executed between the parties Ono
of them was an agreement of reconvcyance executed by the defendants to the
plamntiffs agreemng to reconvey thelands (1) :f the sum of Rs 2 500 was repad
at a certain specified date and (2) on repayment with interest of sums 1f any
spent by the defeudants upon the lands or of any further sums borrowed from
them The other document was a lease executed by the plantiffs under which
they took the Jands on lease from the defendants for a penod of ten years
2t an annual rental of Rs 287 which seemed to have been madewp of Bs 62
the Government assessment on the Jands and Rs 225 reserved as rent repre
senting mune per cent on the principal sum of Rs 2500 The plamtiffs filed
the present smt for 4 declaration that the sale deed passed by them was m
reality & wmortgage sud for an order allowing the plantiffs to redeetn the lands
on payment to the defendants of any sum that might be found due to them
on accounts taken under the Dekkhan Agnenlturists Relief Act  The tral
Judge was of opimon that the transaction was a sale while the Distnet Judge
on appeal held 1t was & mortgage by condiional sale  The defendants having
appealed — .

Held that the transiction was n reality a mortgage by conditional sal
anasmuch as the appirent price ¥1z Rs 2500 wasnot the real price of the
salp but-aas treated and regarded as & coptnuwing debt Letween the parhies
the property being made secunty for the repayment of that debt

Marute v Balaps O followed

© Second Appeal No 988 of 1014
) (1900) 2 Bom L R 1058
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SECOND appeal fiom the decision of T D Dikshat,
District Judge of Than reversing the decree pnssed by
B D Sabnis, Subordinite Judge at Alibag

St for decluation

The pluntiffs sued for 1 declmintion that 1 sale trans-
action dated 14th Auvgust 1902 was only of the natwe
of 1 moitgnge and for an order allowing them to redeem
the propeity on payment to defendants the sum found
due on accounts taken under the Dekkhan Agn-
cultniists’ Relief Act

The deed 1n question wns 1n foim 1 deed of sale
It puiported to sell 1nnds woith about Rs 5,000 for the
sum of Re 2,500, of which Rs 2120 weie old bond-debts
and Rs 3875 wereeash advances The material provi-
sions of the deed weie s follows —

After making up accounts of the aliove bonds and after giung eredit for
the receipt given to you by us the amount due today 8 Re 2125 and the
amount receaved today for making payments &c to other people and for the
licuso expense 1s Rs 375 Together with the total amount due to jou 1s
Rs 2500 (two thousand five hundred)  Inlin of this we give you by o
sale deed property out of the land mertgaged n the above londs and besides
that other property of the following village lying withmn the hmits of Tuladi
and Jinla Colaba Sub Tukad and Laluka Ahbag

In all eghtecn acres and twentymre gunthas field land built end & part
waste Jand and with all the crop of reaped corn on the land and the heuse
outhouse with land—all tlus property as wnitten above we have sold toyou and
you have taken pos es 1on and chrge of it \om we have no claun or nght
of hewrslup of any hind oser1t  If anylody at any tme clums a nght of
any Jand to it we shall clear at all with our expen ¢ Ovr father enjoved the
preperty formany yewrs  Now Ienjov it Y ou may non enjoy the same

from guneration to generation  Ihts property 1s nesther mortgaged nor gafted
uor golid to anytody

On the same day and as pat of the same transaction
two moie deeds were passed between the parties

The defendnts (vecuted m fuour of the pluntifls
an agleement for yeconverance of the lands to the
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plawntiffs, on fulfilment of conditions which were thi
expressed —

In all erghteen acres and twentynine guothas of land with a house an o
lhouse and land this property we have purchased from you for a sum
Ry 2 500 (two thonsand and five bundred) on the 14th day of August of t
year 1902 The property purchased will be sold to you on the follown
terms only  The terms are —

If you pay us at any time between bhal e 1824 to Shake 1833 a penod
ten years 1n the month of Margasheersha the most busy month the sum
Rs 2500 (two thousand five hundred) we shall recerve them and will make
eale deed of he above property 1n your favour at your cost

2 The above property yon have taken from us on 8 lease of ten years an
have agreed to pay us every year Rs 287 (two hundred and eighty seven)
a separate lease bond has been taken for 1t That sum you must pay us fror
yeor to year i the month of Margasheersha from Shake 1824 to Sheke 183
without asking for any remisston and without hesitation and excuse of wan
of ram &c

3 The nght which you have obtained from us 1 virtue of this wnting of
purchasimg the above property 1s grien by us for yourself slone  You are no
to transfer 1t to anybody  In case you do 2t 1t will not be valid and we shall
not acknowledge 1t

4 Wth respect to the above property 1f we are obliged somehow or other
to spend some amount after 1t or 1f you were to borrow some money lhereafter
we shall recerve all the amounts with interest first and then we shall pass the
eale ¢ od of the above property 1n 3 our name

5 You shall have to bear the expense of the sale deed registration &c
and ever) sort of expense that swill be necessary

6 According to this agreement when you will clange orin the esme year
when the amonnt of rent run 1oto arrears and on the dvy of Paoosh Sood
Pratipada of Shahe 1833 tins sgeement will be considered null and soud and
from the same day or thereafter all the management &c  of the kind of the
eard property will be done by us according to our will you will then according
to tlus agreement have no clain of any kind over 1t

7 According to the terms of agreement wo are to recenne from jou every
yearin the month of Margashetrsha from Shake 1824 to shake 1833 R 287
(two hundred and eighty seven)  In the yerr when the abose amount will
remain to be pudn time on the Sood Pratipada of Paoosh of the same yesr
dered, fled e shall not only not resell the

thus agreement will be
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saad property to you but 1t will be left to our choce whether you should be
allowed the whole minagement for the remaining term or not

The pluntiffs passed to the defendants « lease which
1ecited that they had leased the lands fiom the latter for
a period of ten yeais 2t an annual 1ental of Rs 287
It appeared that the ymount of Rs 287, was made up
of Rs 62, Government assessment on the lands, and
Rs 225, interest on Rs 2,500 at nine per cent per
annum

Tlhe suit was filed on the 20th December 1911

The Suboidinate Judge held on a preliminary issue
razsed by haim  that the transaction mm smit wis a sale
and not 1 mortgage, on the following g1ounds —

There 19 no provision 1n the agreement about the taking of any accounts
and there 19 nothing theremn to ghow that the amount was treated as a debt
The case of Yasudeo v Bhenm I T R 21 Bom 528 18 an anthonmty for
the prop that to make a e there must e a debt This propo
sition was accepted by the Allahahad High Court in the case of Ghulam Mabe
Khanv Ma UnMpsa (I L R 33 All p 337) where 1t was held that
* 1f there e a nght to redeem property from a debt there must also be the
correlative nght to enforce piyment of the debt  In the present case to
lene no stono untnened the pluntiffs being agricultunsts I called the
books of the firm relating to the transactions hetween the parties and examined
them but found that the presious mortgage transactions were closed on the
dato of the sale deed and new Akatas opened evidencing the new relation
ship of landlord and tenant and showing receipts of rent the transaction be
g thus thenceforward tr atc] as one Of ab olute a1l The plamtiffs
PLater Telics upon tho eironm tances as shos 1n,. that the partres mienl 4 the
tranaction £ I onc of mort, g, aninsta e The first 1y that the agree
ment gaves the dof nlmts p wer trec v r the amcunt they mas have oceaston
to sp nion the properts aval vam fr halvances that may sut ¢ quentls be
malcte pluntiff - with mter t bef re execating, the recomvesance  The
s cond 13 that the amount of rat tc Lo pulte kf nimt by the [lautafl
was fisedinct hanlu tinkint and that the

aminnt 1% Jut afoent

on rthcam ot of mten tde en 'Y 00 a9 p o peroannum and the

Guorntnent &¢ ment whihov alwt Re €2 an lohing Iseal oo Ona

Lttle eonad ratr nat wall bowever beosecn that Toth the e circum tances are

qute comp ahitle wath the nature of & sal  trap scticn It 15 d Ecult to see

why the vendee should nct try to have all lus exper e on the propenty
3 e
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recouped tnt erse of re purchase by the vendor and fo ensura < certam rate of
interest on lus outlay 1n the meanwlale The amount of consideration for
every rale1s as wewell lnow almost alway  fixed with due regard to the
anterest that the property purehnsed may 31eld m the shape of profits As
m the present cise there was the stipulabion as  to repmehise 1t 18

therefore no wonder that the vendors made sure of recovering 8o much
terest on ther outlay by fiung the rent accordingly  There are cascs
supportm,, the view that & mere stipulation as to payment of mterest 18 not
by atself conclusne to show that the transaction 3 not an alsolute sale but a
mortg e As a mortgage 13 to secwe o debt we have therefore as dredy
abserved to see whether there s in tlis cwse 2 debt ¢ whe her the origt

nal puichasers have Jeft to them the power ta recover the sum named as the
price of the repurchase  If there 15 no such power there 1s no mortgage
(Gour s Transfer of Property Act Vol IT p 646 para 999) In the piesent
ense the defendants hnve clearly got no power to recover the amount fized 83
the price It 15 no doubt true that suck a test 13 rnapphicable to wm usufructuary

mortgage a9 ohserved m the cice of Tukaram v Ramchand (I L R

26 Bein 252 257) but then the present ¢1 e1s not une of usufructuary mortgage
since ostensible vendars e not to receive the reat and profits acermn, from
the property and to appropriste them in lieu of interest but that they are as
the plamtiffs admit simply to recerse so much anterest apd assesement and
notlung wnore

Tlus deciee wason appeal reveised by the District
Judge, who found that the tiansaction in question was
1n 1eality 1 mottgage by conditional sale for the follow-

g rensons —

The quertion then atises whether the parties intended that the conaiderntion
sheuld be treated as a debt It 1s ¢byious that the poseession wrs not intended
to be tronsfetred to tle osten e purchoser The nscessment or the Jand
1ineluding loeal cess nmounts to Re 61 59 Deducting thns from R« 287 the
bt of R+ 279 repres nts inter ot at O per cent per annum Tt was to te
pad esery year m the nonth of Mar.aalursha for ten veaer up to the Shako
vear 1837 without fal arrespective of the fact whetl er there was a drought
or falure of the crop  The nabt to repnrchase the property was mad
 pend nt not euly en the repryment of the consuleration mowes Lutal o on
the regular and full pavment of the rent secured  Then the fourth clinse
shpthites thatsf the pireser b requred ta spend ans mon 3 on the pro
p ity or 1f any feeah advan o3 of 1an were male the pluntiffs would not he
entitled to the recomteywnce of the property withant repayment af three sums

with wte et 1£ thero was the ooly agreem ot to repurchise the property
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on piyment of a specific sum of money within a particular penod and the
amount was not to be treated asa debt pryable wath mterest all theee stipu
Iations would have been unnecessary  Malang the repchase conditional on
the full payment of the amount of rent which represented interest at 9 per
cent per wnnum as well as the amount spent by the dcfendant on the property
together with interest and the other debts advanced clemly show that the
property was considered to be a sccunty for all these sums and all these sums
were to be treated as debts

T hiwve no doubt that the parties treated the property as secunty for tho debt
and the net amount of rent as mterest

Tha cases uted by Mr Bhagwat vz 12 All 387 and 33 Al 337 aro
distingmshable  In both these casus the pwichaser was ammediatedy putm
Ppnsscesion a3 onner and the condition was to vescll the propety on payment
of a snecified amount onty  The payment of rent o1 wterest was not a condt
tion precedent  The transaction was cffected by two documents mstead of
three and the purchaser agieed to resell the propeity as an act of chanty and
Lindness and not of 11pht

The defendants appenled to the High Court
Jayal ar with G S Rao, for the appellnts
Coyaye with 4 G Desar, for the 1espondents
The following cases wele cited 11 ugument —

Marutr v Balap®  Bapuye Apaje v Senavaran
Mareade Y Lbdilbhary Kashi®  Govinde + Jesha
Premaype ", Vasudeo v Bhau®  Ayyarayyar
Ralmmansa ®  Bhagiwan Sahar ' Bhagwan Do ©
Syed Ashger Reza Khan ~ Syed Uahomed Uchds
Hossein Khan ©  Madhawm qo Keshaviao . Sahedn ao
Ganpalrao®™ Nagindas v Nanabha: % Ball ) ishna
v Mahadeo™,  Waud Al Khan Shafal at
Husain®)  Ghulam Naby Khan v Niaz un missat™

@ (1700) 2Bom L T' 1008 £ (1877) 2 Bom 231

@ (1857) 11 Bom 462 4 (1879 7B 73

©) (18%) 21 Do 5% ) (1870) 14 Mad 170

0 (IB0) L R 17T \ 98 9 (903) L.P 501 3 71

@ (1914) 39 Dun 119 a0 (19 ) 168 L. T4

My (18%) .2 Bum 520 @1 (1910) 33 \IL 122

(13) (2910) 33 A1l 337
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BATCHELOR, J —The sutt out of which this appeal
anses was brought for a declaration that 2 certamn
appalent sale dated the 14th August 1902 was 1n reality
A mottgage and for an order llowing the plunt:iffs to
tedeem the property on payment to the defendants of
any snm that might be found due to them on accounts
taken under the Dekkhan Aguicultunists’ Relief Act

The question, which has divided the leained Judges
below, was whether the tiansnction of the 14th Augost
1902 was an out nd out sile o1 a mortgage by condi-
tionnl sale The leained tiual Judge ws of opinion
that 1t was ~ s1le, while the leuned Distizct Judge held
that 1t was 2 mortgage by conditional sale

It may be observed that whethet the transaction be
tegurded 1s 1 sale or 4 moitgnge the pluntiffs e still
within time to recover then land  Foi, on the footing
that the tiinsaction was a snle with 2 ught of repm
chase 1 the pluntaffs the plunhffs are still entrtled to
repurchase The object of the suit therefore, seems to
be on the plaintiffs part to obtun 2 deciee for 1edemp
tion under the Dehkhan Agriculturists Relief Act wluch
wonld enable them to open thenr <ccounts with therr
cteditors ftom the beginning, and 1t 18 this reopening
of the nccounts which the defendants resist

'The question of the true chaiacter of tlus transpetion
must be answered by reference to the three contem-
poraneons docnments, Tahibits 35 32 and 56 in which
the transaction 1s embodied Exlibit 55 19 the sile
deed by the pluntiffy to the defendants  Talabit 32 18
the defendants’ agreement to 1econvey to the pluntifls,
and Dxlubit 56 1s the 1ent note passed by the plaintiffs
to the defendants All three documents were admt-
tedly executed on the saume day at the sime sitting
The 1mportant recital 1n the sale deed, Exhibit 13,18
couched 1n the following words —* After making up
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accounts of the above bonds (mortgage bonds) and after
giving credit for the receipt given to you by us, the
amount due to duy 15 Rs 2 125, and the amount 1ecerved
to day for making payments to other people and for
house expenses 1s Rs 375 Thus the total amount due
to you1s Rs 2,000 In liew of this we give to you by 2
sale. deed ” propetty, which the instrument thereafter
specifies In the agreement, Exhilat 32, 1t 18 provided
as follows —*“This piopetty (descitbed) we have pui-
chased fiom you for 2 sum of Rs 2,500 The property
purchased will be sold to you on the following terms
only 'The tetms ate (1) If at any time between Shal e
1824 and Shake 1833 1n the month ot Maigishizsha you
pty us the sum of Rs 2,500 we shall receive 1t and pnss
a s1le deed of the property 1n yowr fivour at y our cost
(2) The ahove propeity you hase taken from uson a
leise of ten veus wmd hive 1gieed to pay us every yeu
Rs 287 .\ sepate rense lins been taken for that Thas
sum you must piy to us fiom yeu to yeu 1n the month
of Mugishushhom Shake 1824 to Shike 1833 (3) The
ught which vou hwe obtuned fiom us 1n vitue of this
wiiting ol purchising the above property 1s given by
us to yowselves alone  You aie not to transfer 1t to
anybody  In cisc you do trinsfer 1t, the transfer will
not be valid wmd we shall not achnowledge it (4) With
respect to the above property 1f we are obliged by any
meang to spund ny sum upon 1, o 1if you hereafter
borrow moneys fiom us we shill 1ecerve all these
unounts with intcicst hist and then only shall we pass
toyou i1sie decd of the bove property” The 1ent
note, Lalubit 20, provides that apnnally for the ten
s mentroned the pluntuffs shall piy to the defend-
unts rent of Re 267
It 1cm uns to deternnne what is the true contract to be
colleceted from these documents Was 1t a contract of sale
ora contrict of mortgige by conditionalsate  Inthe
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couise of the ugnment numeious cses were cited to us,
butthey weie,we thinh all decided on then ownparticu-
layfrcts The only case where thefacts weresubstantinlly
similar to those now befoie us 18 Afas ués v Balap®
whete the Court pionounced in favour of a mortgige
The principle wlhich goveins the cases seems to he
clenz enough The Court his to decide between an out
and out sale for n agieed price nnd 1 mere tiansfer of
the prope1ty, the subject of the sale deed, as secuitty fo
alomm Thus the principal pownt to be cleued up 1s,
whether the apparent piice, in this ense Rs 2,500, was
the 1eal price of a s1le 01 was tretted and 1eguded asa
continuing debt between the patties, the property being
made secuiity for the 1epavment of that debt The
three documents must of course e 1ead as a whole, 1nd
the intentrons of the puties must be gathered fiom the
provisions of the documents We begin with this that
the mere agleement to 1econvey does not necessally
signafy that the tiansaction 1s 2 mortgage It Seems to
us, howevel, that two things must be r1emembeted i
this context One of them 1s the notoirous 1cluctance
of Indinn peasants to sell then land, 2 reluctance which
1s judicially noticed and Ilustorically expluned by Sn
Michael Westropp i Bapuy Apap v Scenararap
Marvadi)  And the second thing to be remembered
15 that, 1n the case now before us on the nssumption
that the parties 1ntended an out ind out sale, there 18
no assignable 1eason why the defendants should Lhuve
promised the plaintifs to reconvey the pioperty to
them 1f they repaid the puichase money That 18 a
point whicly, we think, 18 not without 1mpo1tance, 1nd
1t was, we observe, Allowed to weigh with the Court in
Patel Ranchod ~ Bl hablha®  As 1ssud theie by
My Justice Ranade, so we may sty lere, that on the

M (1900) 2Bom L R 1008  (1877) 2 Bom 231
@ (1896) 21 Bom. 704
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case made by the defendants theie was ne occasion for
the covenant to 1econvey on the 1epavment of the
money within v given time It may also be 1emarhed
that though the puties must of comse be held to the
contract which they have made and the Comt cannot
make 1 new contiact for them +vet i ascertuning the
tiue nature of the continet the Comit must follow the
junction so fiequentty 1ud down by the Privy Coun-
a1l that “deeds and contiacts of the people of Indnn
ought to he liberally constined The form of expres-
5101, the Iite1al sense 1s not to be so much reguded 23
the 1enl meaning of the puties winch the tinsaction
Qiscloses”  Hunoomanper saud Panday ~ DNMussumat
Babooee Munray Koonweree

Now fiom the do uments which we have 1ead it is
clem 1 the first instance that although the sale deed
recites that the propeits was sold in lien of the pav-
ment of the debt due the sum of Rs 2 500 which formed
the pmichase przece was 1nats onzgin a debt  and that
1t continned as n debt seems to us to be indieated by
clause 4 of E<lnbit 32 which we have quoted Tor
that clause s we nndeistand 1t shows that the 1epav-
ment of the Re 2500 and the 1epmyment of anv fresh
advances which the plantiffs might take from the
detendants were to be an one and the same footing
otlier wouds the old 1elation of dchtor and ereditor was
contined and the Rs 2500 was reguded as an ont-
standing low to be 1ecl oned with iy other new loans
which might thereaftar be made to the pluntfls Tt
15110 we thinl matenil to note that by the teims of
the amucement it was provaded that sethin the stipn-
Inted petiod of ten vemis whensocver the pluntifls
might eliet to milc to the defondnts the pivment
die to thum  the defendints would reconven to the

@ (18.6) € Mo I A 203 atp 411
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plunhils That povision seems to ms to suggest
the mference that the defendant-creditors were lool mg
only to the 1ecovery of then money, not to the owner-
shup of the land Tt was sufficient to pioside for the
1ecovery of the puncipal smm, Rs 2500, without
interest, bectuse the interest due on that sum was al
1e2dy provided for under the gumise of 1ent 1eserved by
Exlnlat 36 That rent was in the aggregate Rs 287
It 15 found by the lowet Court, and the finding has not
been challenged, that tlus aggiegate was made up of
Rs 62 on account of the Goveinment Assessment and
Rs 225 net rent Now, the Rs 225 reserved as 1ent
work out to exactly 9 per cent on the principal sum of
Rs 2500, and it was not contested before ns that that
was the prineipil upon which the sum of Rs 225 was
fixed That circumstance seems to us to fmimsh yet
another indication that the transnction with which we
me dealing was 2 t1ansaction of mortgage in wiich the
mortgagee was interested only 1n securing a enficient
interest on h1s investment And strong corroboltion
of thit conclusion 1s saupplied by the fact thit the
assessment due to Goternment on the lind continued
to be pud by the plmntiffs as well after as before this
tiansaction of apparent sale

The leuned Tndge of the lower appellate Court thas
hiad good 1eason for hus finding that the Rs 2500, was
and continued t7 be a debt We have gixen our ren
sons for adopting the same conclusion, because 1t seems
to us that the question, depending as it docs on the
constiuction of documents 1s open 1 <econd apperl,
though we notice that in Maruti v Balape ® 1t was <ud
that © @ finding on such a point would ordmanly be 2
finding of fict which would be binding on this Court

1n Second Appeal
@ (1900) 2 Bom L R 1038
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Two other circumstances may be alluded to as
strengthening the conclusion which we hyve reached
One of them 15 that 1 spite of the terms of the deed
of sale, the possession rem uned with the plaintiffs, the
vendors, and was not made over to the 'deiendaqtq
And the second circumstance1s thaf the lower appellate
Court finds as a matter of fact that the value of the
moitgaged properties was Rs 5,000 that 1s, evactly
donble the sum fixed 1s the consideintion of the ap-
parent sale

In view of all these indicia of a mortgage we do not
thinl, that the learned Judges conclusion 13 displaced
by the argument that the documents, which wehave
before us, do not disclose any such mutuality of re-
medies a8 the Courts have held to be ordmnanly
chirnctenstic of the relation between moitgagor and
mortgagee This tequnement was considered by a
Full Bench of this Couttin Tukaram s Ramchand ®
and it was there observed that “tho dictum is often
cited 1n omr Courts without precise appreciation of its
menning, and 1n any case 1t has a very ltmited apphea-
tion to the ordinwy mortgnges with which we are
familiat 1n the mofussil m Indin These words are,
wo think, apt to the circumstances of the present appeal
wheie the moitgage if we ate 11ght 1 1egarding 1t as
o moitgge, f1lls under section 58 (¢) of the Transfer of
Property Act, being 1 mortgie by conditional sale
In othet woids the tunsaction was ez facie o sale and
a deed of sile wounld cleuly be an mapproptiate place
m wlich to embody the tceiproeal remedies of a
motigagee as mortgagee

Laotly, 1t was contended that the transaction could
pot be mgandad s a mottgnee  beewse there was
no prousion for ecountinhity Therc 1s, however

@ (1901) 26 Bom. 252 at p 257
-y

85

»1815

Kastrn
CAND
LARIMAN

° .
Jagms
Papia



86

1915
hasToR
CHAND
LAREMAN

«
JARHIA
Papia

1915
July 21

THE INDIAN LAW REPORTS [VOL XL

provision for accountability by the mortgagor as we have
already noticeds and the circumstances of the case leave
1o room for accountability by the mortgagee, masmuch
as the mortgagee never went into possession of the
mortgaged property, but received an annual ient m
Lien of the rents and profits

These are all the considerations which have been
advanced to us on the one side and the other, and ona
review of all of them we are satisfied that the weight of
evidence 1s in favour of the view which commended
1tself to the learned Judge of the lower appellate Court
His dectee must theiefore be affiimed and this appeal
dismissed with costs

Decree affirmed
R R

APPELLATE CIVIL

Before Mr Justice Batchelor and My Justice Hayward

BAI ATRANI wivow or THAKUR LUNVLR SAHLB BAPU SAHEB
{ori1G1nAL DEFENDANT No 1) AppLicasT + DEEPSING BARIA THAKOR
(or1G1NAL PrAINTIFF) OPPONENT ©

Cierl Pracedure Code  (dct V of 1808) section 115—IHrgh Court—Eztra
ordinary Ciil Jurisd Temporary g a indu
widow from ad pting— Application against the order— Caste meamng of —
Jurssdiction under section 5 of Bombay R gulation IT of 1827—Iigh
Courts At (23 and 25 Vic Ch 101) section 9—General Repealing Act
(\ITof 1878)

In the courss of a pending smit the first Court granted a temporary injunc
tion restraming defendint No 1 from making an adoption  but afterwards
& solved it On appeal the District Judge granted the temporary injunctim
The defendant No 1 having applied to the High Court agamst the order «

Cinl extraordinary application “o 43 of 1915
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prelimnary objection was taken that the application was not competent under

section 115 of the Civil Procedute Code —
Held overruling the obj that the application was petent under
secfion 115 of the Civil Procedure Code (Act V of 1908) as the order was a
case decided 1 winch no appeal hies  within the meaning of the section

Held further that the order was open to consideration under the wider
provinons of section 5 of Reulation 1T of 1827 contmued m force by wirtue
of scction 9 of the Tligh Courts Act 1861 and saved from repenl by the
operative sections of the General Repeddmg Act (A1 of 1873)

Per Batceror J — The word case which occurs 1n section 115 of the
Civil Procedure Code {Act V of 1908) 1s a word of wide or comprehensive
mmport snd clearly covera a far larger area than would be coveled by such 2
word a8 smt or appeal

Inasmuch as section 115 15 merely an empowenng sechion granhng
certam Junsdiction to the High Court and as the use or exercise of that juns
diction will within the preseribed ltmits be rejulated by the diseretion of the
High Court thesection ought to recuvo rather o hiberal than a narrow inter
pretation

THIS was an application under extraordinuy juris.
diction agunst in order gi1nting 1 tempory mjunction
passed by B C Kennedy, Distiict Judge of Ahmedabad,
m appeal from an order passed by B G Tolat, Subordi-
nate Judge at Godhra

The pluntiff sued to have 1t declued that he was

entitled to the Taluldail estate of Sonmipur and Bliamn-
ria s the son (legitimate o1 illegitrmate) of the lite
Thalkor Kunvu Siheb  He also p1uyed for 1 permanent
injunction agunst defendants Nos 1 to 3, wwho were
widows of tho lte Thal ot 1estiuning them from malk-
g any adoption  The plaintiff also applhied for a tempor.
ary 1njunction 1estruning the defendants from making
an) adoption pending the disposil of the smit The
Subordinite Judge granted the temporary injunction

Thodelend wnt No 11n showing canse agunst the ordey

contonded nfer alia that the pluntiff wis not a son of
tho late Thahor that she was quthorized to make adop.
tion Ly the Iate Thal or by lus registered wall, and that
the injunction would operate greatly to her prejudice
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"Fhe Stbordinate Judge dissdlved the §njunction, on
the following grounds —

Tf'the pltintiff 1s‘rerlly the son of the Hecvused Thakor the intendéd ndop
tiony defénillant No 1 will cotlfer no ervil HgHts on'the alloftéd éon That
alloption wall be null snd vord a8 norperson having » male issne cw make a
valid addption  If on the other hand ‘the plunt:f {s not found ito bo the son
of the late Thakor, he has no cause bf action and has fothimg to lose The
balance of 1ncomventence 15"more on the side of the defendant No 1 then to the
plantiff  Gourts genertlly dechne to grant a temporary 1junction 1f the plamt
and sffidavits bled by parttes show on the face of them that the case 13 not
one for a perpetual 1njunction or for specific performance Court doubts whether
perpetual mjunction could at sll be granted under section 54 of the Indian
Specific Relief Act under the P from the plead: of
he case Tt 1s the mhetent nght of every Hindu widow to make an adoption
unless she 13 expressly forbidden to do so by her husband  In this case 4he
hugband of défendantNo 1 specially gives her an authonty to adopt under
tis registered wall  That direction may not be fulfulled 1n case defendant
No 1 or the mother of the gon to be given 18 adoption dies 1n the meanwhile
Thelfact 14t 'Sendhs results ‘amoty, Hindus indy becur from ‘the prevention of

tn aloptioh bught fo mchine the Colfrt'to proceed with éatttidn  No’¢4se of an
mjuhction to 1estrain en adoption has been shownto me by the pluntf  The
pleader for defendint No 1 relies ¢n 13 Bom p 56 Tho Qdutt under the
circuristances of the case thinks that this 18 not a fit case wherem injunction
should be allowed to continue [t may be stated that an adopted son1s &
recogmised subdbtute for o natoral son He comés'n with il the nghte and
prvileges of h matiifil son  ndw the ‘question Yis cin the Cotirts gront an
Injunction to 8 man restraning im to get or have a ndtural son? The reply 1
evidently n the negatie It follows then that nowuch mjinction can be
granted to restrun an adoption

The!plardtiff has g “Ippe ded hgunst the rder, the
District .TudL'e'ré(el‘s&h {hettrder Hnd granted the in
jtihotion‘on the folldwWing grounds —

The question 1s whether this rea pféper crse I do not propose torgo into
the facts and record findings ou them oven prima facre Plantiff alleges
howsn ddnputra ’Defendant No 1 denses this and sayn also that even tf
‘2\feridant s a daslputra-be cannot succeed to an impartit fo'Ra)

“Defendant ho 11 sets up a will authonimng ber to adspt. The pluntiff denles
thu'nhdnfof thie wall But the defendant Mo 1 would 1t seems in amy caee
hefe{Ee Povwer to adopt. An #9510 her abaence the other widows would
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under certaln conditions have fhe samenght  The Thakor being well provided 1915
wiih widows it does not seem as 1if there was any penlto the spirtual  BayArpant
welfere of the deceased from the adoption being rpostponed v
DEEFR-ING
On {he other hand 1t doesappear as 1f the adoption mght prejudice the Baua

pladtill  The boy adopted could not be adopted without the sanction and Taagon
approval of the Coll.ctor and this would in the eyes of the tenants and re
tawners act a8 & sart of representation that Government disheheved the case of
the plamtiff  The nature of the smt would be entirely changed The pomnt
at 13sue 18 whether the defendant No 1 can legally adopt  Jt18 undesirable wmmy
opimon that the plamtiff should be forced to get  declaration that on already
performed adoption 1s illegal and recover the estate from the possession of a
boy eo adopted  With the possible mnconvenience to the adopted boy and Ins
fammly I have no concern  We have had examples however that the claims of
a next heir hive led to great trouble and litigation even after the question of
Deteship has een settled

The defendant No 1 applied to the High Comt

At the hewring 2 preliminary objection was raised by
thetopponents tliat no applicition could be entertuned
by the Haigh Cotnt agunst an o1der granting an 1nter-
ottitory mjundtion

H C Coyajee with G N Thalore, for the opponent,
in support of the prelumintiy objection —The 1njunc-
tion'h i ng'been grmted by =ay of interlocutory oider
peniling flic he ving of n case the present application to
the TIigh Cowit is not competent under section 115 of
the'Civil Procedure Code The Liealing of the smt has
Just commenced  there has been no ¢ case’ which hns
been “decdded  See Chatter Smgh~ Lek o ay Singh®,
e Nzam of Hyderabad® Farwd Ahmad v Dulart
Bn®™ Nand 'Ram v Bhopal Singh®  Damodm -
Ragunath®  Motilal Kaslnbhar *  Nana® There
“tould bo no end to hitigation 1f every interlocutory
order 1s subject to ‘the appheation to the High Court

 (1883) 5 ALl 293 7 (1866) 9 Mad, 256
) (1854) 6 A1 933 W (1912) 3¢ AIL 52
) {1909 20 Bom 551 ™ (1592) 1B Bom 33



90

1915

Bar ATrant
12

DEEPSING
Barra
TaAKOR

THE INDIAN LAW REPORTS [VOoL XL

G S Rao for the apphicant —The present application
18 perfectly competent under section 115 of the Civil
Procedure Code See Dhapr v Ram Pershad® The
word “ case ” 18 a texm of wide 1mport 1t1s much wider
than the woids ‘swit’ o1 “ appeal’ The cace of Mot
lal Kasiublar v Nana @ 1s 1n my favour

Fuither, the High Court has 1lso the power to inter-
fere under Bombay Regulation II of 1827, section 5
It 1s sizll 1n force See section 9 of the High Courts
Act, and Act XII of 1873, section 1, paragraph 3

Coyagee 1n reply —The case of Motilal Kashibhar v
Nana® 1s not 1gainst me In that case there was no
appeal under section 585 of the Oivil Procedure Code
(Act XIV of 1882) Here, there 18 an appeal under
section 104 and Order XLIII of the Civil Procedure Code
(Act V of 1908)

The powers of the High Court under Regulition IT of
1827 have to be spuingly exercised See Shwva Nathap
v Joma Kashwnath ® and Mahaday Govind v Sonu
bin Daviata @

[The apphicition was then heard on the merits ]

BATCHELOR J —This application arises 1n the course
of a pending suit 1n which the plamntiff clums to be the
son, o1 at least the dasputra, of 2 certmin deceased
Thakor, with his plaint the plantiff presented an
application praying for an 1pjunction agunst the
Thakot s senior widow, 1estraiming her from mahking
an adoption pending the deciston of lus status The
learned Subordinate Judge nt flist granted a temporary
injunction aganst the widow, but afterwards for
rensons with which we are not 1t present concerned
he dissolved it The pluntul appealed to the Dustrict
Judge, who has granted a temporary injunctton

) (1892) 18 Bom 35

0)(1887) 14 Cal 768
W (1872) 9B H.C R. 249

® (1883) 7 Bom. 341
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testraintng the widow from adopting pending the deci-
sion of this st This application 18 made 1n order that
the Distriet Judge’s injunction should be revised by
this Court

Mr Coyajt for the pluntiff tales the preliminary
point that the application 18 not competent under sec~
tion 115 of the Civil Procedme Code, and he relies
mainly upon such cascs as Chattar Singh v Lelhray
Singh®, Inre Nizam of Hyder abad® wnd Farnid Ahmad
v Dular: Bibi®, wheire tho Courts have held that there
18 no Juiisdiction undel section 110 to revise an mter~
locutory o1der when there 13 an ppeal fiom the final
decice theieafter to be pissed  These Allihabad cases
were, howover, considered 1n Dhapt v Ram Per shad®,
whete the learned Judges of the Cilentta High Comt
took 1 different view, and having 1egud to the com
prehensiveness of the word ‘cise’ occuning in sec-
tion 115 and to the possibility of grave injustice which
might result fiom the ndoption of the other principle,
dectded that under section 115 of the Code the Court
had jrusdiction to 1evise an 1nterlocutory order  This
decision was considered by Sn Charles Sugent and
Mr Justice Candy n AMotilal Kashibhar v Nang®
which took v comse between the two extiemes, ard
which admittedly lays down the Ivs apphicable in 175
Presidency to the present pownt  The learned € jef
Justice concedes for the pmpose of ngument that e
word ‘ewse muy be wade enough to nclude an fr 4o
locutory oides, but he pornts out thit a word of 4
geneid mmport must be controlled by the purpn « «
wlich the scetion was framed  That pmpos p., .
sCIVCS, Was cletly to unmible vputy toobtaip g .
fleitron of v decision o1 onder of v lower Cogpe

L™
;‘ .
W (1887) 5 ALl 293 O @y,
& (1854) 6 AN .33 (L PPr
®) (1892) 18 Bom. 35

91

1915

Bar ATRAN

T
Deersia
Barta
Tuaxon



92
1915,

Bar Arrant

1
Deepsive
BARlA
Tragor

THE INDIAN LAW BEPQRBTS [VOL XL

High Court. when there would otherwise he noramedy
In the facts then before the Comt 2 remedy was sup-
plied by section 591 of the Code of 1882, wnd on thal
ground 1t was decided that the revisional juusthction
of the Court could not successfully be invoked Mr Rao
contende that this decision 1 Motlal's case ™ 15 1m
favour of the present petitionmer, mnasmuch as in the
circumstances of this application the applicant has no
other remedy 1v-ulable to him, and my, 1f this petition
18 summanly dismissed, be exposed to 1mjustice, othei-
wise incapable of remedy It appeais to me that this
contention should prevail

1 make no attempt to fasten any formal definttion
upon the woid ‘case’ which occurs in section 115 I
note only that, as was held i Motlql Kashibhaus
Nona®, 1t 18 a word of wide ox compiehensive 1mport
and clearly covers a far larger area than would be
covered by such a word s “suit” or “appeal” Theie
15, therefore, 1n my opinion, mnothing incongruous or
repugnant i holding that the word “ case” mav covel
such an order as we have here, restvaining a Hindu
widow from adopting I am farther of opimon that
masmuch as seetion 115 18 merely an empoweting section
granting certain jurisdiction to the High Court, and as
the use or exercise of that jurisdiction will within the
prescizbed limits, be 1egulated by the discretion of the
High Court the section ought to ryecenye rather &
liberal than a narrow interpretation

Reverting now to Sir Charles Sargent’s dectsion 1n
AMotilal s case ™ 1t 15 necessary to say that the present
section 115 of our Code 1s 1 reproduction of section 622
of the Code of 1882 and that the old section 591 re ippears
swithout alterition in the present sectton 105 We must
therefore 1n accordance with the Chief Justice s 1uling

@ ,(1892) 18 Bom. 85.
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enquire whether i this pritienlu cwe 1 otemedy
wunst the order of imyunction wis supplied to the
present pctitroner by «cction 106 of the Code  To
understand scetion 10 yeferenee fist must be made
to scetron 104 wlhich <peerties the orders fiom which @
tistappeal s pamistted  wlile <cction 10» 15 the
mirgmal desaption shows 1cfais to other orders

Under dhwse () of sub~section 1 of «cction 1041t 15 en-
eted that an appeal is llowed fiom iy oider made
undet 1ules from which w appol 1s expressiy llowed
by rules To asecrtun which uwe the Owders hae
1cferred to we must tmin to Ondar XLITL, Rule 1
wiich describhes the orders fiom svhich an appe:l lies
Clauase (1) of this rule mentions w otder under Rules 1
and 2 of Order XAXIX nd these 1ules provade for the
grant of 1 tompor vy 1njunction m such a case 15 that
now before us It follogvs therefore that the Distiret
Tudge < order falls"witlun the scope of section 104 of
the Code and 1%, theiefore, 1 my opinion, excluded
from the scope of section 105 If that 1s so, then 1t
cleatly ¢ innot be sud that the petitioner had against
this o1der 4 remedy supplied to lum by section 10%

Mi Coyag inswers that there was, undey section 104,
a single appeal fiom the original oider made by the
Saboidinate Judge but that oider was m the petr-
tioner s favom ind nnless this applicition ean now be
constdered the petitionct hag no remedy agunst the
ouder of which Wone she compluns  And 1t seems to
me 1mpossible to sy that the mjmy cansed by the
order, 1f 1t 15 wiong, may not be memediable , for, the

petitioner o1 the boy chosen for adoption, may well
die long before this ligitation 1eaches its end  That
bemg so I thank that, consistently with the ruling 1n
Molual Kaslnbhay vy Nana®, we ought to hold that
tlis application 15 competent under section 11a

) (1892) 18 Bom 35
BT%—4
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Ithink also that My Raos alternatiie conte
must be conceded thnt the application 1s 1n any
within the extivordinary junisdiction vested 1n
Coust That jurisdiction 1s denved fiom Re
tion IT of 1827 which empowvered the Sadar Div
Adalut to exercse genelal superrntendence over all
ordinate Comts By section 9 of the High Coutts
the jurisdiction thus enginally granted to the €
Diwanee Adalut was tinsferzed to the High (
when that Court was constituted in 1861 It 1s
that the Regulation of 1827 was 1epealed in 187.
Act XIT of that year But the thud paagraph of the
section of the Repealing Act provides that “it shal
affect any established junisdiction, form o1 proce
or existing usage, custom or puvilege notwithstan
that the same 1espectively may have been 1n
manner affirmed, recognized or denved, by, 1, o1 |
any enactment heieby 1epealed ’ It follows, I th
that the jurisdiction est blished 1n the Sidwr Ding
Adalat 1n 1827 and 1n the High Couit in 1861 was
affected by the repeal of the Regulation 1n 1873

On these grounds I am of opinion that tlns Court
jurisdiction to entertun the application which, th
fore, should be considered on its mertts

The only remmuning question 18, whether the 1nju
tion, which the lenned District Judge giinted to
plaintiff, cn be allowed to stand T tlunk not
liave had a leitned and exhaustive argument, and
the course of 1t 1t has been adnutted at the B t
there 1s no inst wee 1n the Repoits wheie a Court ]
restraiaed n Hindu widow fiom ndopting to hier decen
husband I will not sav that the Court lhas no jum
diction to graut such an mgunclion i am conceny 3
arcumstances, but I thunk Imay safds s1y that
arcumstances now before us there 1s no justifieation |
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such 1n order The order 15 made i 1 suit which 1n-
rolves 4 clum to v ver) lge estate, and at 1s extiemely
probable that the htigatton mny ultimately find its
was to the Prisy Counal 1n whieh event 1t would be
A sangnne eshimate to suppose that the controversy
will be ternun ited wathin the nest thiee o1 four years

Yet throughout that period this widow will be debar-
red fiom adopting, i the injunction 1s to be maintuned

During thit period 1t 15 ns I have sud, possible that the
widow may die It 1s possible also that the boy select-
ed for adoption and, a3 we e told, apmoved by the
Collector, mav also die  If things ne thus left for the
nuefinite penrod of the durtion of this hitigation, 1t
appeils to me probable thit the widow may never
be able to exercise het iherent 11ght of benefiting her
deceased husband s soul by mnhing this adoption to him

In the meanwhile the estate which 1s1n the hands of the
Collecto, 1s i no danger  On the other hand, I cwnnot
discern 2ny 101l or grave convenience to which the
pluntiff will be put by dischuging the njunction

The vl untiff exther 15 o1 15 ot the legally 1ecogmised
son of the Thalor  If lie 1s not he cnnot suffer from

the adeption If le 15, liec 15 equilly swed fiom
prejudice, becauce the adoption would 1n that event
bevoud

I think that all considerntions, not only of present
convenience but of piesent justice, ate so overwhelm-
ngly in favomr of the widow that we ought, 1n our
extiaordinary juusdiction, to duschaige the order of
the learned Judge below In my judgment, there-
fore, the ipjunciion thould Ve dissolved, and the

widow should lhave the costs of this application
thionghout

HaYwarDp, J —I concur The question briefly 1s,
whothal an ordel granting s tempolary wmjunction on
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fist appeal 15 2 “ case decaded 1n which no appenl lies’
within the meaning of section 115 of the Civil Proce
dure Code

Now, 1t seerns to me clear that such an order must
be held to be a * case dectded ” 1n view of the very wide
mewmung ordinanly attachable to thit word

Nent such an order 15 an order passed under clause (i)
of sub-section 1 of secton 104, and mo apperl hies
from such wn order by vntue of sub-section 2 of section
104  But 1t must furthelr be considered, whether such
an order 1s one fecting the decision of the smt m
which 1t was made and so an order wluch conld be
questioned on the final apped] from the decree nunder

section 105

It nppens to me 1t 1s not It stands by atself It 18
an order hwing foice temporamly only pending the
sut It cannot be cud to be an oider aflecting the
decision of the sutt and could, therefote, not be called
1 question upon final appaal fiom the dectec under
sectron 105 Tor these reasons it seems to me that snch
an order must be lield to be a “ case decided 1o which
no appel lies ’ within the meamng of section 115 of
the Civil Procedure Code

1 also coneny that the order would be open to con-
sideration under the «till wider provistons of section 5
of Regulation IT of 1827, contmued 1mn force by wirtuc
of scetion 9 of the Iigh Courts Act of 1661 Those
provisions have been saved from 1epenl by the oportive
sections of the Gemeril Repealing Act (AT of 187%)
This b been indicated 1n the deerstons holding that
proceedings undet the Mamlatdars Courts Act are
subjcct to the supcrvision of thus Court a gurisdiction
which Tns been mmplicdv recoanizad mosection 21 of
the Mamlitd us Courts Act of 1906
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1t seems to me thercfore on both these grounds that
this application 1s open to consideration by this Comt

dule made alisolute
R

CRIMIN L \PPLLLATL

Before Mr Justice Batc) elor awd Mr Justice Hay: ard

EMPEPOP ¢ JIVRAM DANKARTL ®

Crimnl Procedure Code (At of 1898) scction 403—Prex ous acqusttal—
Subsequent trial how far birred—Penal Cede (tet Y1V of 1860)
sections 46~ 109 4 1

The accused was tried befory a Court of Ses 1on for abetment of forgers 1
relatinn to a document under scctions 467 and 109 of the Indiin Penal Cede
anl was acquitted.  He was agun tried before the Court of Sc sion for wing
24 genuine the same forged doc nment under section 471 of the Indian Ienal
Code It was objected that the previous acquittal was o bar to the second
tral upder gection 403 of the Criminal Procedur, Code —

Held overruling the contention that sub section 1 of section 403 of the
Unmunal Procedure Cude did not apply to the <3 e nasmucls as the ease
was not one conteny lated by section 236 that13to 1y A casc where upon the
facts proved it was doubtful what should te the true view of the offence
won tituted

Held futher that the va « fUl under sub clise (2) of cction 403 for the
rertes of 1oty begumn,, with the forgery and ending with the user of the
forged docnment mn the Civil Cowrt to support the evdl clam must be
regarded a4 60 connected togcther as to fort the <ame transacton or ewryu,
througn of a sngle predeternunc 1 plan so that undar section 235 (1) 1t would
have been competent to try the accosed for both offunecs at th  same trial

ITeld alvo that the case fell under sub scction 4 of soction 103 because the
Court wlieh acquiticd the prisonct on the dlarge of ab tment £ forgery was
not competent to try the offunce under siction 471 of the Indim Penal Code
snasmuch as at the time of the earlier trial no  auction fo the prosecution
ander section 471 had been grven under scction 195 of the Crimmal

Procedure Code

¥ Criunal Appeal Mo 226 of 1915
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APPEAL fiom convietion and sentence passed by
C N Mehta, Additional Sessions Judge at Ahmedabad

On 2 complaimnt filed on the 25th Aprl 1911, the
accused was tuied by the Additional Sessions Judge of
Ahmedabad for abetting the forgery of two promissory
notes, under sections 467 and 109 of the Indian
Penil Code The tual ended 1n the acquttnl of the
accused on the 5th February 1912

In the mewnswhile, on the 20th April 1911, the
accused produced one of the promissory notes 1n a suib
(No 187 of 1911) filed by Ium 1n the Coutt of the
Subordinate Judge ot Umeth The smt went agunst
the accused The Subordinate Judge gianted 2
sanction to prosecute the accused for having produced
the foiged promissory note

The accused was accordingly tiied by the Addi-
tionl Sesstons Judge of Ahmedabad for using o forged
promissory note 1s genmne hnowing 1t to have been
forged under section 471 of the Indian Penal Code

It was objected at the trial that the second tiial was
Dad undet the provisions of section 403 of the Criminal
Piocedure Code, on acconnt of the tcqurttal 1n the first
case  The objection was, however, overraled, the
accused wis convicted of the offence télnrged, and
sentenced to sufler ssmple xmprisonment for s1x months

The accused appealed to the High Court

7' B Desar for the appellant —I submut that the
second trial 1s bad as having been contriry to the
prousions of section 103 of the Criminal Procedurs
Code Orvil Suit No 187 of 1911 was decided before
tho first trial began It was perfectly competent to the
Sessions Court to charge the accused at that tuial 1n the
plternative under section 471 of the Indian Penal Code.
The acouscd having boen acquitted at that trial, could
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not, on the same fcts, be tried 1gun for another offence
disclosed by the same set of ficts  Theie was no new
evidence at the second tial The ease fills under
clause 1 of section 403 of the Criminal Procedure Code
as the offence under scction 471 1s cognite to that
under section 467 of thie Indian Penil Code The case
falls under sub-scetion 2 of section 403 of the Criminal
Procedmie Code, fo1 the offences under scctions 467
and 471 of the Indin Penal Code thongh separable are
not distinet offences under section 23, ctause (1) of the

Criminal Procedure Code sec Queen-IDmpress v Unmizao

LAal® Ttis quite true that at the first t1nal, no sanction
has yet assued against the accused for the offence punish-
able unde1 section 471 of the Indian Penal Code, but
the defect, :f any could have been cuted by the
provisions of section 237 of the Ciiminal Procedure
Code see Perumalla Nayudu v Impea o), see also
Queen-Dmpress v Iiranmaeddi® Kwing-Dmperor ~

EKrishna Ayyar® , Kaptan v Smuth® , and  Shai be-
7 han Gohain~ Lmper0r®

S S Patlar, Gorernment Pleader, for the Crown —
The provisions of section 403 of the Ciuminal Procedure
Code wre no bar to the second trinl The case falls
under sub section 4 of the section  No convaction could
Le had for an offence nnder section 471 of the Indian
Penal Code as there was no sanction gianted The
tranl for an offencc under section 171 in absence of
sanction 13 bad 1n law  See In re Samsudin @

BATCHELOR, J —This 1s an appeal from 2 conviction
and sentence passed by the leained Additional Sessions
Judge of Ahmedabad The appellint has been convact-
ed under section 471 of the Indiwn Penal Code of using

) (1900) 23 Al 84 £} (1907) 31 Mad 80
) (1885) 8 Mad 296 ® (1901) 24 Mad 641
) (1871) 16 W R 3(Cn Rul) © (1905)10C W N 518

@ (1896) 22 Bom 711

99

1815

Lureror

v
JInorax
Davgarst



100
1915

Loreeror

v
Jrvran
DarsARIT

-

THE INDIAN LAW REPORTS [VOL AL

18 genune & forged document He was pieviously
trred before the Court of Session 1n Ahmedabad under
sections 467 and 109, that 13 to s1y, on 1 charge of abet-
ment of forgery in relation to the same documcnt,
Exlubit 4, 1n respect of whiel: he 1s now chaiged nnder
section 471, and on the charges under sections 167 and
109 the appellant was acquitted by the Court of hession

The fiist point taken 1n the appellint’s favom 18
that this previous acquittal was a bu to the present
t111] unde1 section 403 of the Criminal Procedme Code
The contention 1s that the appellint’s ease fills under
the first sub-section of section 403 'That snb <ection
provides that a person once acquitted shall not be 114ble
to be tried again on the same facts for ny other offence
for which 2 different charge fiom the one made agunst
him might hive been made under sectron 236, o1 for
which he might have heen convicted under section 237
Now, scetions 236 and 237 contemplate the case where
1t 18 donbtful, upon the facts which ewn be proved,
which of several offences will be constituted by those
facts  Inllustration (@) 1s put the case where & person
18 accused of an act which, upon the facts provable ma)
amount to theft o1 to 1ecerving stolen property, or to
crimmal hcach of trust or to cheating Section 237
metely cures on the proceduie applicable to eases
provided for by section 236 It appens to me that the
facty of the mesent appeal are wholly outside the scope
of seetron 236 For, upon the facts which were eapable
of maof 1t the eulier tual, 1t could neser, at any
moment, have formed the subject of doubt what the
puticuln offtnee was which could be estiblished
agunst the pusoencr  The orly facts appe tring 1 proof
at that trml were facts which went to cstablish the
abetment of forgery that offence wd no othct, was
the offence constituted by the facts then epable of

proof 1n the present prosccution, upon ccrtain added
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facts, the evidence led goes to show that the prsonel
commutted the offence of dishonestly using a forged
document, hnowing that 1t was forged and there ean
be no doubt but that 1f thus evidence 18 believed, that 18
the particulul offence constituted by the facts which
cin now be proved We have not therefore, before ns
such a case 1s section 236 contemplates that s to say,
a case where, upon the facts proted 1t was dounbtful what
should be the true view of the offence constitnted It
follows that the case1s not governed by sub.section (1)
of section 403

In my opinion the case falls under section 235, sub-
section (1) of the Code and 1if that 15 so, then admatted-
ly under sub section (2) of section 103 the accused’s
plea 13 unsustunable by wvirtue of the provisions of
sub-section (2) of section 403 The series of acts begin-
ning with forgery and ending with the user of the
forged document in the Civil Court to support the
civil claim must, I think, be regnuded as so connected
togethe1 as to form the same transaction, or carrying
through of a single predetermined plan, so that under
section 230 (1) 1t would have been competent to try the
accused for both offences at the same tiial  And I have
no doubt that these two offences would be distinct
offences within the meaning of section 403 (2), and not
merely separable oftences, as that term 15 explained 1n
section 35 of the Code

Moreovet, 1t appea1s to me that the appellant’s plea
15 bad for 1nother 1e1son, namely, becanse the case
falls also under sub section 4 of section 403 For, the
Cowt which acyuitted the prisoner on the chmge of
the abetment of forgery was, 1n my opimon, not com-
petent to try the present offence under section 471,
1asmach a3 at the tims ot the earlioy trial no sanction
for the prosecution under section 471 lhiad been given

under section 195 of the Code But section 19 (¢)
B 1—5
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provides that in such a case as tis, “no Court shall
tahe coznizance” of any offence punishable under
section 471 of the Tndinn Penal Code “except with the
previous sinction ” of the Court 1n whiclh the docunment
w13 o luced , 1n other words 13 T understand 1, the
grant of such « sanetion 1s 1 condition precedent to the
Court’s jutisdiction to try the offence under section 471,
so that without that sanction the Conrt 1s not com-
petent to undertale the prosecution This view 18, I
think, supported by the decision 1n In re Samsudun, ®
and though that ruling was delivered undet the
Code of 1832, the section of the old Code was worded
in sabstintially the same terms as those employed
in our present section 537 It “was objected by
Mr Desu that section 237, clwse () shows that 4 pro-
secution though undertahen without the sanction
preseribed by section 195 eannot be sud to have been
undertaken without juusdiction That, however, 10
my view 13 not A legitrmate 1nference from the section,
which ums only at cuitng certarn irregularities of pro

cedure and to that end enpcts that, ‘subject to the
provistons hereinbefore contuned, no finding 1s to be
reversed by reason of the want of anv sanction requir-
ed by section 195  The very utmost that conld be made
of this provision wonld be an argument relevant only
1f the trial of the offence undet section 471 had proceed-
edd without 1 sanction and had resultedn a conviction

It might then have been contended and contended
agunst the appellint’s 1nterests that the convietion
w1s valid notwithstinding the want of the sanction

T say nothing of the mextts of such an 11 gument becruse
1n truth, we have nothing now to do with any consider-
ation of this sort It 1s enough to say that smce there

lins been no conviction under section 471 without a

sanction those facts do not exist wluch alone can cull

(1) (1806) 22 Bom 711
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section 337 (D) into operation  Tor these 1e1sons 1 hold
that the present plen s excluded by sub-section (4) of
section 403

On the menits, there can, I think e no question but
that the learned Judge below 15 nght wnd that the
appellint had Loowludge that this document Was a
foiged document and used 1t dishonestly

As to the question of sentence, 1t 1s true that the
appellant1s an old min and that he has been subjected
to two erimnal tiznls At the snme time his offence 1s
10 1itself a serious one and he bis had 1 speenilly hight
sentence awarded to bim no doubt on 1 due considera-

tion of these circumstances 1n s f1vour which I have
noticed

I tlunk, therciore, that the scntence cannot be

reduced, but that the conviction and sentence should
be confirmed

HAYWARD, J ~I concur 1s to the question of law
The first trial was for abetment of forgery and farled as
the forgery was not proved to have been by the puticu-
lar coaccunsed forger The second tmal wais for
knowingly using the forged document tn a civil Court

It seems to me that no doubt could have alisen in the
first ti1al as to the offence constituted by the facts
which could have been proved so as to have justified an
alternative charge o1 conviction undet section 236 or
237 ot the Ciiminal Procedure Code It was nota case
like the 1llustration (a) to the former section where the
facts provable might have established either theft or
recetving stolen propeity and where the necessary
additional facts were not present to render possible a
determination definitely whether the offence of theft or
of rece1ving stolen property had been committed The
facts provable in the first trial might have established
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that the nccused had abetted the forgery by the part:
cular co accused forger But they could not have
established any other offence It was not then alleged
that he had used the forged document in the civil
Comt The facts wete not the same in the two tials
and recourse could not, therefore, 1n my opinion, be
had to sub-section (1) of section 403 of the Ciiminal
Procedmre Code

It seems to me that the abetment of the forgery was
one offence and the using of the forged document 1n a
c1vil Court another and distinet offence committed 1
the same transaction, viz, the endeavour to recover by
foigery the money cluimed through the civil Court
The matter, therefore, fell withmn the first sub-section of
section 235 The accused was only chuged with abet-
ment of forgery at the first trinl, though he might, no
doubt, apart ftom the necessity of previous sanction,
have been charged with both oflences viz, the abetment
of forgery and the using of the forged document 1n the
cvil Comt He was therefore linble to be chuged at
the second trial with this using of the forged docnument
1n the ci1vil Court unde: sub section 2 of section 403 of
the Criminal Procedure Code

But 1t seems to me 1n any case that the Cowrt at the
first tr1al on the charge of abetment of forgery wis not
a Cowt of competent jurisdiction to try the subsequent
charge of using the forged document m the c1val Court
For, no Court shall take cognizance of such an offence
without the previous swction of such cival Court under
section 195 The second trial on the charge of using
the forged docnment 1n the civil Comt was, therefore,
legl under the fourth sub-sectton of section 403 of the
Criminal Procedure Code  Nor could the Court at the
first trial op the first charge be said, 1n my opinion, to
ave been & Comrt of competent jurisdiction to try the
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<econd charge of the <econd trial by reason of the fact
that procecding tlegnlly with that charge would not
necessartly hive vitiated the tral by virtue of sec-
tion 437 () of the Cruminal Procedure Code  Such
proeceding would m mjy opinton, nevertheless, huve
beenallegal even though the allegility might have been
subsequent!s  condoned under certun circumstances
under section 337 (b) by 2 superior Court

I also concur on the question of fact 17  accused’s
gty knowledge wnd 1n the propricty of the sentence
Conviction and sentence confir med
R R

CRIMINAL APPELLATE

Before My Justice Batchelor and My Justice Hayward
EMPEROR ¢+ BECHUR ANOP °©

Indian Peral Code (4ct YLV of 1360) sections 100 325—Grievous hurt—
Pricate defence—Plea cannol be set up in cases of deliberate pght

The right of pryate defence cannot be successfully nvol ed by men who
voluntarily and dehteratcly engage m hghting with their enermes for the sahe
of fighting as oppo ed to the ca e where men are reluctantly forced to use
wiolence 1n order to protect thetn elves from violence offered to them

APPEAL from convictions and sentences passed by
P 7 Taleyaikhan, Sessions Judge of Broach

The deceased Ji1 took wway 2 log of wood belonging
to wcused No 2 and thiew 1t 1nto the Holi bon fire
The accused No 2 was ansious to 1eclaim the wood fiom
the flie, but was pievented from doing so by the de-
ceased A quarrel took place between them, but they
were scparated and sent away to their houses The

wood though charred was reclumed from fire and
taken to the house of accused No 2

© Crinunal Appeal No 276 of 1915
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A party consisting of Jipp and fowr others then went
to the house of accused No 2 to tike back the piece of
wood , but they were 1esisted by the thiee accused

A stieet fight ensued between them, 1n which persons
on both €ides weie huit The injuries recerved by Jip
weld 80 serlous that he died 1n a short time

The accused were thereupon tried by the Sessions
Judge of Broach for an offence punishable under sec
tion 323 of the Indiwn Pennl Code (Act XLV of 1860),
m that they caused voluntuy guesous hut to Jiyi
without any giave and sudden provocation The ac
cused raised 4 plea of seli-defence , but the plea was
disallowed, on the following grounds —

Tt was fantly suggcsted by the pleader for aceused Nos 1 and 2 that they
were acting 1n self defence The accused themselves however Lave not put
forward any such ples thou h accused No 1 no doubt says that Ji and his
companinos came over to where the chanied piece of wood was Jying and there
upon there was o fisht whilo accustd Mo 2 states that Jyi commenced the
fight by stuking Ius father It however appears from the evidence of prosect
tion witne es as well as from that of the defence witnesses that the fight wes
preceded by a veibal altercation carred on for some length of time and as
the fight took place 1 the street and as the combatwnts on both sides were
armed with sticks 1t 1s clear that men on both sides must have gone ioto the
street to fight  Under the eircumstances the plea of welf defence cannot aval
the accused

The accused were all convicted The accused Nos 1
and 2 were sentenced to suffer rigorous 1mprisonment
for five yemrs and accused No 3 to rigorous 1mprison=
ment for one year

The accused appealed to the High Court

G N Thalore, for the acensed
8 S Patkar, Govelnment Pleades, for the Crown

BATCHELOE,J —Tlus 15 an appeal from a judgment
of the learned Sessions Judge of Broach who convicted



VOL. XL3 FONMRAY SFLIER

the three appellante of volnn anly canune erievn s
hurt otherwicr than on grive and adden pro oo~ yan
and under acction 1y of the Tndian Penl Cole «en
teneed nccused Nos 1 oand @ tn fi 0 vorrs rigornne
unpnsonment and acenced No 3ta nae vears T OTD 1%
impnsonment

The onlv contentinn adsanerd by the Woarned ploader
on behinlf of t1 appellants 2 acthat the 1 oarned Tadae
below hould Jave cqmtted the app Nante on the
ground that thes v ony (ntatledd b there nght of private
defence to ure the violenec v hich o fact thiey did us
The evidence hovever catiefics us al st the ighie s el
Tesulted 1n the dcath of one i and 10 e, to ane
or two otliers, tool Plce mthe public sticct between
the acensed 6 party and the dece ised » puty and that
both gides roluntartdly ongaped noat Therd 18 every
Teason to believe that bhoth wdcs were more or lesy
drunk on the oceasion 1 question the quariel having
arsen ahont 4 log of v ool which wis thrown into the
Holi fire, and the partics belonging to a enste in which
1818 nsual to make the festivil of ol a pretest for
ntosicatton and quurelling Now where both sides
voluntanly anq deliberately engage 1n fighting as1n
the enncumstances now hefore us 1t 1snot T think, apen
to a member of eithey puts to i the night of Pri-
vate defence  In Ruswol] tpon Crimes (7th 1 dition,
Vol 1, p 810 Bool, TX, Chapter T) the 1w 15 stated
the following words —“The 1aw 15 that af the blow,
from the effect of which the deceised dic d, was mven
purely in self-defence s distimgmshad from 1 Qestre
to fight, 1t 15 cxeusable and 1t 15~ question for the Juy
whether the prisonet struck the blow 1n self defence, or
whether he really desieed to fight’ see Reg v Knocl ©
And 1 India we have a sumilu deusion Dby the

) (1877) 14 Cox 1

107

19

Fxrer u
’

Py ov-x
\e r



108

1915

Luperon

12
Breuor
Avop

.

THE INDIAN LAW REPORTS {VOL XL

Calentta High Court in Kabuwruddin v Emperor, ®
wheie M1 Justice Rampim says —

I have no doubt that according to the Penal Code no nght of pnvate
defence anses in circumstances such as those of the present case when both
partics armed themselves for a fight to enforce their right or supposed nght
and"deliberately engaged m very large numbers m a pitched battle killog one
man and wounding uthers  In the present case the appellants 1f they had any
night of private defence which n the ¢ircumstances tn my opimon they had eot
did not act within the legal hmits of such nght  They did not restrict them
selves merely to the use of such force a3 was necessary to reswst trespass  On
the contrary they far exceeded thewr nght if they had any, for they killed 2
man and 1nflicted sertous injunies on others

So here, even 1f 1t could be shown by the appellants,
on whom the onus lies, that they were entitled io the
right of private defence—and in my opumon 1t cannot
be 50 shown—vet 1t 19 manifest that they exceeded that
right by cansing the death of the decessed man on
whom no less thin elesen injaries were found Bub,
as I have smd i my judgment this appeal fails, beciuse
the mght of private defence cannot be successfully 1m-
voked by men who voluntaily and deliberatcly engtge
1n fighting with their enemies for the sake of fighting
i ¢/} 10 1he a5 The-c men are reluctantly forced
tn wen vialenia in ovder to potect themselves from

vinienea nitayet to them,

P ognyintions, mat, theraiore, bo confiumed  But
i 3 imw af a1l the iy enmataneos dlsclosed on the 1ccord
{ (Lol (hat the sentonces prasod upon aceused Nos 1
amd 2wy wnfuly bo todneed to sentences of twoyvears
Vhneeus lpuisonmoent 1o tho case of each

Haovn v eaem
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Before Sir Basil Scott Kt Chief Justice and Mr Justice Datchelor

MINNIE WALLACE  Arrticant ¢ SCRGDANT MAJOR ARTHUR
WALLACE Orporert ©

Indian Dicorce Act (IV of 1869) sections 3 16 37 and d44—Dissolution
of ge— 4lmony—Juriad, Mature of High Court 8 jurudiction—
Ciril Procedure Code ( Aet V of 1905} section 21 (1) (a)—Transfer of
proceedings

In a su t for dissolution of marniage under the Divorce Act (IV of 1869) a
deeree was pas ed m favour of the petitoner by the Disistonal Judge
N\aggur Division The said decree was confinned by the High Court on the
20th November 1914 The successful petitioner therezpon haviog applied to
the Hagh Court praying that the opponent may be ordered to pay her proper
sums by way of alimony

Held that the Court which was empowered to make the order either for

alimon¥ or for the mantendnce and education of the chuldren was the Court of
tlie Divisional Judge and not the High Court

Held forther that having regard to the nature of the personal junisdiction
which the High Court possessed over European British subjects under section 3
of the Divorce Act 1869 the Court of the Divisional Judge wasnot a
Subordinate Court 1n the eense 1n wluch that expression was used 1n
section 24 () (@) of the Civit Procedure Code 50 as to enable the High Court
to transfer the proceedings of which notice had been served upon the respondent
to the Divasional Court for disposal

CIviL application agunst the decree passed by the
Davisional Coutt, Nagpm Division

The petitionel Minnie Willace filed smt No 1 of 1913
1n the Conrt of the Drvisional Judge, Nagpui Division,

amnst her husband praying for divorce under Act IV
of 1869  On the 7th Mch 1914 the Divisional Judge,
Nagpur, pissed 1n the said suit 2 deciee for dissolution
of the mn111ge subject to the confirmation of the High
Court On the 20th November 1914 the said deciee of

® Civil Application No 305 of 1915
BYo—8
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educntion of the childien 1 1n tlus ease the Comt of the
Divisional Judge and not the High Court, ind we do not
think that having reg ud to the nitme of the junisdiction
we can hold thit the Court of the Divisional Judge 15 a
subordinate Court 1n the sense 1n which that expression
1s used 1n section 24 (1) (a) of the Civil Procedme Code
80 as to enable us to t1ansfer this piroceeding, of which
notice has heen served upon the 1espondent, to the
Divisional Court for disposal Iti1s-n unfortunate case,
hut we must be particular in the eaercise of the very
special juuisdiction given to us under the Indian
Dnvorce Act, and the only course now open to us 1s to
1etuin the petition for presentation to the proper Couit

Application refurned
J &R

APPELLATE CIVIL

.

Before Sir Banl Scott Kt Chuef Justice and Ur Justice Batchelor

RANGAPPA prv NINGAPPA IMMADI anp oTHERS (OrigiNAL DEFEND
A\TS) AprELearts » VENKANBHAT mv LINGANBHAT JOSHI anp
AMOTHER (ORIGINAL PLAINTIFFS) RESro\DENTS ©

Vatandar Joshi—Rught to oficiate at mairiages—3aqyman—Ceremaony sn
Pancha Kalar Lingayet form—Claim for fees in vespect of partof the ceve
momal w Hindu form—Ceremony cannat be split up

The question raised 1o this appeal was whether the ceremomials cbserved by
Lingayets 1n marriages are to be regarded as a whole m deciding whether or
not the villago Gramapadhya 1s entitled to perform the ceremony or whether
the ceremony can Le split up into parts and 1f 1t 1s found that some part
of the ceremonial 13 mumilar to the Brahoun ntusl the Gramopadhye con 1nsist
upon payment of fees in respect of such part of the ceremomal as may have
been performed by another

Held that 1f the ccremony performed was not a Hinds marniage cerenony
83 & wholo tho Jostn ur Gramopadlya Led no nght to demand tho feen

¢ Scoond Appeal ho. 216 of 1014
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Srconp appeal against the decision of T H Leggatt,
District Judge Dhurwar, 1eversing the decree passed
Ly V V Wagh Subordinate Judge at Dharw u

Plamntiffs s the beredituy Watanda TJoshis of
Anmgent and eight other villages sued to 1ecover
rupees 5 annas 10 the mountof the fees, payable at two
maruages celebrated 1n defendint I's house and to
obtan an mjunction restrumng the deferdmts fiom
1viting persons other than the pluntifls to officzate 1t
marnages and ftom paging to such persons the fees
dae to the plamntifis  They alleged that it was then
right to (a) wnte Nandi, (b) throw 1ice, (¢) tie the
Kanhan, (d) fasten the Mangalsuti1 and otherwise
offictate 1t the mariiages that took place among the
Kurba caste to which defendant No 1 belonged

Defendant No 1 answered that the marringes in his
house were not performed by writing Nand: 8 stated
by plamntiffs, that they were performed by installing
Pancha-I alas , thnt lus easte people were amenable to
the jurisdiction of the Lingayet religion and not to
that of the pluntifls’ caste that the defendnt’s family
had never had their mariiages petformed by the plaint-
1ffs , and that they were not entitled to receive fees

The Subordinate Judge rejected the pluntifls’ claim
holding that the martiages were not performed accord-
g to Hindu ritual as observed by the Josh: but in
Pancha Ialas Langayat form He observed that in
determining the hability the ceremony must be taken
as 2 Whole 1n particular form and it would not be right
from the common circumstance of fastening of Mangal-
sutra or the wrist thread or the throwing of rice on the
brdal pair, to siy that the ceremony was in Hindu

form and thot the Watandar Josli was eatitled to ys
fees.
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The District Judge, on appeal, 1eversed the decision
holding that the plaintifls wete entitled to perform the
ceremonies of (@) throwing rice, () tying Kank indhara,
(¢) tying Mangalsutra and that for the last two acts
they were entitled to fees

The defendants appealed to the High Court from this
decision

Nukant Atmaram for the appellints —The Ling-
ayets are not Brahminical Hindus and therefore
they are not bound to employ Brihmin puest for
then mairiage ceremontes In tlus paiticular case the
District Judge found that all the ceremonies of the
Biahmanme marriage titnal were not performed The
ceremonies b marilages must be tieated s a whole
and cannot be spht up TVaman Jagannath Joshi v
Balaje Kusay Patd®

S V Palekar for the respondents —We contend
that 1t would be wrong to siy that Lingayets are non
Hindus and that their oblization to choose therr
priests, for mariige purposes fiom among the Vatandar
Joslus of the villnge to which they belong, 1s no greater
than that of convert Chiistians or Mibomedans The
Lingavets ate Hindus nnd as o matter of fict, they
call themselves Veershusvis see Bombay Gozetteer,
Vol XXII,p 102 Once 1t 1s conceded that they are
Hindus the ruling in Raja Valad Shwapa v Krishna-
bhat ™ applies  Therefore, when the defendant asserts
that the plaintiffs, who are admittedly the Vatandar
Joshis of the Hulliker: villnge to which the defendants
belong are not cntitled to officiate 2t the mariage
ceremonies of all the Hindus 1n that village wnd receive
the fees the burden lies upon him of pioving the stite-
ment. He has done notlung to discharge that burden

@ (1839) 14 Borm. 167 @ (1879) 3 Bom. 232
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On the contrary, the pl untiffs have affimatively proved
that they are entitled to offictite at the honses of Il
the members of the communtty to which the defendant
belongs

Defendant has no doubt engaged another priest to
perform the marnnge ceiemony  Diven then heis lable
to pav to the pluntiffis the fees which would be pro-
petly payable to them 1f they, the plamntifls, had been
employed to perform the ceremony Dwanath Abaj
v Sadashw Har: Madhave® The lower appellate
Court, whose finding of f1ict 1s binding 1n second appen],
has found that only three of the component ceremonies
were, as a mitter of fict perfoimed Esven in that case
the plamntiffs «re entitled to then fees due 1n respect of
those particular component ceremomies This 1s the
real princiyle undellying the ciwse of Waman
Jagannath Joshi v Balaj Kusap Patil®

ScotT, C J —The contest 1in this case resolves 1t-
self into thus whether the ceremomnals observed by
Tangayets in mauriages ate to be regmded as a whole
1n deciding whetlier or not the village Gramopadhya 1s
entitled to perform the ceremony, or whether the
ceremony can be sphit up wnto parts, and if 1t 1s found
that some part of the ceremonial 1s similar to thit ac-
cording to the Brahmin ritual the Gramopadhya can
1nsist upon pavment of fees 1n 1espect of such part of
the ceremonial as may have been performed by another
The point 18 stated exccedingly well by the learned
Subordinate Judge Mr Wagh He says —

It1s urged that some of the eeremonrls such as tho fastening of the
Mangilsutra avd the hankaudhara are common to the Hindu form and the
Pancha halas form and that therefore the fasteming of the Mangalsutra and
the hankandhara in the Pancha Kalas form of mainage entitles the plamtffs
to the fee appropnate to the Hindu form  If the ceremonials of the Brahmina

0 (1878) 3 Bom 9 ) (1889) 14 Bom 167atp 170
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the Jams and the Lingayets are compared 1t would be found that they agres
1 some points and are divergent 1n others  Yet they have thetr charactenstic
baste dufferences erising out of the faith on which they are founded It would
not be night therefore from the common circamstance of the fastening of the
Mangalsutia or of the wrist thread or the throwing of 1ice on the bridal parr to
say that the ceremony 18 Hindu in form and that the Watandar Joshiisen
titled to Ins fee  We have to take the mamnge ceremony s 2 whole and
deternune whether 1t 19 m the Hinda form or in the Pancha halas Lingayet
form If 1t1s the former the Josin 1s entitled to Ius fees and 1f1t1s the
latter he 1s not

The contrary view 1s stated by the District Judge
who after consideration of the cases ated to um,
namely, Raya talad Shwapa v Krishnabhat
Waman Jagannath Joshy v Balap Kusagt Patl ©,
and Krishnumbhut v Anunt Gungadhurbhut ®,
82YyS ~—

I am therefors of opinton that the Court must conmder the particular
ceremontes performed rather than the marnage os o whole and that evenif
some ceremonies whether optional or obligatory wete peiformed which
plamtiff lumsel€ could not perform and for which he can therefore claim no
fees the fact does not debar him from claiming fees on account of other cere
montes which were actually performed and wlich plantiff could perform and
19 entitled to perform 1n the ordinary course in the case of marnages 1 the
caste of defendant No 1 The addition of some ceremontes which plaintiff could
not perform and the omtssion of others wilnch would nec.ssanly have been
performed had plaintiff officiated does not affect his nghtto recover lus pro
per fees if any on account of such ceremomes as were performed

We are of opinion that the view taken by the District
Judge 18 based upon a misapprelhension of what was
decided by tlus Court in Waman Jagannath Josht 3
Balaqye Kusaje Patil® The judgment of the Subordi-
nate Judge with appellite powers reseising that of
the Subordinate Judge was there under appeal to the
High Couit The appellate Comrt’s opinion was that
*the pluntiffs were only entitled to 1ecover 1n case &
marriage was performed 1n any of the modes Lnown to

0 (1878) 3 Bom 232 @ (1839) 14 Bom 167
@ (1857) 4 Morns 111
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the Hindu law, or in the mode descubed by M
Mandhik with tespect to castes other than the Brahmin
caste and that the marniages in dispute bemng not per-
formed 1n 1nv such way thev were not such marriages
as they were entitled to recover fees for m viitue of any
right acquired by grant or prescription  The High
Court sud  “ We agiee with the lower appellate Court
that under such eircumstances s he thinls evisted
here there would have been nomtiusion on the plunt-
iffs privileges which wounld give them 2 nght to
recover their fees fiom the Yayman as lnad down mn the
decisions of this Presidency But no 1sstte was express-
15 rised 1 to the manner 1n which the marnages m
question were performed and althongh in the course
of the hearing some evidence ws given on the subjeet,
neither party we thinh, dearly understoodl what was
the real 1ssue between them on that part of the case”
Therefore the 1ssue was sent down to the District
Court “ What ceremomnies wete performed on the
occasions of the mAarnages, or either of them, and by
whom? We have 1eferted to the 1ecord in that case

and we find that the learned District Judge after stating
what ceremontes were, on the cvidence talen on 1e-
mand, performed, stated hus opinion that the ceremonial
enumerated by the late VN Mandhh i his Hindn
1w as observed by lower eastes was not followed on
these occasions  That wasa confirmation of the 1n-
ference drawn by the lower appellate Comt whose
judgment was undcr appenl to the High Court and
upon that finding the Court confitmed the deciee of the
Tst Cliss Bubordinate Judge, with appellate powers,

with costs We take that as an iwthonty for the
opumon of the Subordinate Judge that 1f the ceremony

peifo medis not + Hindu marriage ceremony as ¢ whole

the Joshi o Giamopadhiva has no nght to demand

the fees

B0~
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We 1everse the decision of the lower appellate Comt
and 1estore that of the Suboidinate Judge with costs
thhoughout upon the sppluntiffs The cioss objectiony
are dismissed with costs

Decree 1eversed
JGR

APPELLATE CIVIL

Before Sir Basil Scott Kt Cheef Justice and My Justice Shak

RAMCHANDRA DINKAR PRABHU MIRASI awp ormeps (REIRS OF
ortarnaL DEFPADANTS Nos 10—12) AppELLANTS + KRISHVAJISAKHA
RAM PRABHU MIRAST AND OTHERS (ORIGINAL PLAINTIFF  AND
Derrspants Nos 1 70 9 13 1o 25 avp 20) RESPOADENTS ©

Decree—Erecution of decree—Paytition effected by Collector— Partition ot s
accardance with the direction of the decree—Wronqful distribution of
#hares— Uustake— Collector s power to re open partition—Court a duty to
reclify mustal ¢ of 1ts agent

One Atmaram Bhagwant & member of a Vira famuly brought a st for
partition of his 1/36th share m tlnee villages In November 1888 a decree
was passed directing that the half fhare of the Desut famely 1n each of the
three villigea should firt Le separated and the remaunng sharo dvid d
between the members of the Mirasi family 1n accordance with the decrec
Atmaram applied for execution of the decree in Dukha t No 127 of 1893
but before partition was made on tiis appheation defendant No 8 fled
Darkliast No 404 of 1894 for lus share  These Durkhasts were dispesed of
n 1898 when defendant No 8s share was separsted and given mto his
poss iton The nppellants {defendants Nos 10-—12) then apphied for separate
pa3s 3300 of theur sharo m 1900 but when tho sarveyor prepared a lit of
lands remammn, over after the first partition as the sharc of the appellants the
latter found that the Khasa1 land 1 one of the villages ranang for therr
shar wa lesa than what they were entit] d to anlthat the plots Telow and
ad] wmim, thar loa < hall on allotted to the share of defendant No 8
Thes then spilied to the Collertor to re open partition  The Collect £
dclined to do the and refirred the matter to the Court on the gronn 1 that th
appullants refu ed to take po< essiun of their shares The appellantt

© Second Appeal No 590 of 1912
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therefore apphed to the Ceurt for frc ko partition and d temunation of thewr
lemtimste share  The lower Cunrt i mis «d their application as bemg
Varred Uy res guficats Un appeal to the Thgh Court

Held granting the application that the Court would not allow a mustake of
one of 1ts agents 10 carrving out ws directions to worh permancnt mju fice

SECOND appeal agunst the deeision of V G Kadushal,
st Class Subordinate Judge A P at Ritnagin,
confiiming the deaec pwsed by VN Navaatmy,
Subordinate Judge of Devgad

Execution proceedings

One Atmarim Bhagwant 1 member of ' Mirsa
family brought 2 swit for putition of s 1/36th share
in the thiee tillazes numed Kuvale, Bharmi and
Chafet These villages wele owned by the families of
Desm and Mirast ¢ach owning one half share i1n each
of the threc villages 1In November 1888 a decree was
passed for paitition, the main provisions of which
were (1) that the pluntiff should take 1nto possession
lus 1f36th share, on a division by metes and bounds of
the whole property in dispute except the Kulharm
Watan bat the pluntfl, befoie taking possession of
his share, should pay with thenn consent to certun of
Ius Miras: co shareis certain spufied sums of money
(2) that equal divisions between Desais and  Mirasis
should be made 1n each village, (3 ) that fiom the
8 annas sepaiated shire of the Mnnsig the shaies of
the sub sgharers should be asceitained the respective
fractions bewng specified 1n the deciee, (4) that after
they had paid the proper Court fee 1n 1espect of their
shares, their shuzes were to be sepaiate and as regards
the lands which wete with the shaiers the same weie
s far 15 possible to be hept with them at the time of
partition subject to certun provisions to  secure
equiity The plantuf then applied (Datkbast
No 127 of 1893) for the execution of the said decree
Before the prrtition wis made on his application, the
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other five sharers also applied, except the appell wts (de-
fendants Nos 10—12) for the separation of their respect

1ve shares Noticeswere 1ssued to allthe paitiesinclud-
ng the appellants and half the share of the Des familv
was first separted as directed by the decree and then
the shares of the 1bove six sharers were determined and
separate possession was given to a1l the sharers except
the Desa1 famly and the appellants The s1x Darhhasts
wete accordingly disposed of in 1898 The appellants
then applied 1n 1900 (Dukhast No 727 of 1900) for the
separate possession of thent share The usual wurwt
was sent to the Collector who ieferred 1t to the
surveyor When the surseyor picpated a list of 1wmds
that remained after the first putition s the share of
the appellauts, the lntter found that the Khasgr lands
1n Euvale wete fu less than what they weie legally

cntitled to and thit the plots below wnd adjoimng
their houses hnd been nllotted to the shme of defendant
No 8 They then applied to thy Collector to re-open
the paititon  The Collcctor declmed bnt proposed
that the sniveyor should at the appellants’ expense sec
1f they could be compensited out of the Desars Innds

The appellints having fuled to pay the cxpenses, the
Collector teported to the Cowrt that the ppedlanty
1efused to tile possession of thewr shues The
appellants, thaeupon, filed the ppheition on the

2ith October 1907 attaching the previous partition s
fraudulent nd 1cquesting that the putition might be

reopened to determine then legrtimate share

The defendwnt No & alone opposed the application
He contended that the partition was made with the
consent of all the partics including the appellants and
nq 1t was sanctioned by the Court, 1t could not be
re-opened that the application wis out of time and
barred by res judicala, that the appellants were
estopped from disputing the preyious partition
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The Subordinite Tudge held that the applieation for 1015
revision of the partition was not muntunible ind that  piyepanosa
it was barred by 2es judicata D“r““

Lt
The decree was confirmed 1 appeal Faviien

The appellants then preferred 1 <econd appeal

A G Desar for the appellants —The deciee for
patition was  passed 1n 1989 and the appellants
wpplied m execution for  putition wnd  separite
possession 10 1900 It 15 trne tht the other Dathhasts
by other shuiers have been finally disposed of 1 1898
But the Distuiet Tudge tepoits thit no final deciee
has yet been drawn up  Untl thercfore, our Daukhast
which 15 the lwst of 1ts lind 1s disposed of, the
Court continnes to huwe jmirdiction to ae-adjust
shares ot to correct (vulently wrong llobment unda
wy previous Dukhasts  Thale cn be no question of
res judicata 1n such 2 case 15 thns  The Collector has
to carry out the texms of the deciee The nllotment by
the Collector cleuls contrivens the decietal commands
That heing so the Comt will not allow 2 substantial
wrong donc to the appellants to remun umediessed
The puty benefited by such inequitable  llotment
cannot tthe shelter under wny technicil defence and
claim to 1etan the property wiongly allotted to hum

[Seort C T —Do you rely onthe prneplel ud down
in section 316 of the Indian Succession Act ?)

The punuple ot 1efunding would appropriately
apply The 1llustzition to section 324 of the Act
iostites ouwr case See lso Damiell’'s Chancery
Practice, pp 910-11  Story on Equity Juiispiudence,
Chapter AIV p 43t pan 626 (B), Fesher
Robinson® Buolmv Smiuth®

K N Koyajce for the respondent No 10 —f )y
previous Dukhasts having been disposed of and pjj

M (1892)9T L R 135 W [1909]12K B 112
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mner of division hving been settled by the divisions
m these Dulhasts, the present question 15 bued by 2es
Judicata  Cited, Seton Vol I,p 125, Vol II, p 1093,
Daniell s Chncerv Practice, Vol I, p 709 (8th edn)

Scorr, ¢ J —The putition smt m which the
wecntion poceedings (Dukhast 727 of 1900) now m
question wue tihen wi bronght by the plantiff, 1
membel of a Mnasi fammly, interested to the extent of
dannasm certain 3 villages nimed Kuvih, Bharm
nd Chifet The othar 8 amnis 1 each village
belonged to v Desu family  The pluntit clumed 1
1/36th share

In November 1888 1 deerce was passed for partition,
the mun provisions of which were (1) that the pluntiff
should tahe mtodus possession hus 1/36th share, division
by metes and bounds being effected of the whole
property 1n dispute except the Kulkaini Watin, but
the pluntaff beforc tkang posscssion of Ins share was
to pvy with therr consent to certun of lus Mnas
co shueis including the present appellants certun
specified sums of money :

2) I'no cquil divisions between Desus and Mirasis
weie to be mude in exch villige

(3) Then from the 8§ wnas sepuated she of the
Mnws the <hues of the sub-sharers shonld be
sep umited, the 1espectise fiietions bung speafied 1n
the deciee

1) Aftar they hd pud the proper Court fee mn
1cspeet of then shues thar shares wete to be separate,
and 18 1¢q trds the Imds which were with the sharas
the sune wore s £ s possible to be Tept with them
it the time of partitton subjcct to certun rprovisions to
secure equality

The pluntufl fliist filed Jus application for evecution
of the deerce 1 Darkhast 127 of 1893 wnd the main
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mquire 1 connection with the pmtition was held
under the Collectors dnection 1n that Darl hast
proceeding  Therenafter the defendant No S filed
Darklst 404 of 1994 for Ins shue and the Collectors
surveror who had been emploved by the Collector on
this Darl hast procecding No 127 stated mn hus repont
1 Dl hast 404 that no tnl an having mat the houses
of anv other party had been allotted to defendant No 8’s
share  That Darkhast was disposcd of n o1 about
1898 according to the statement of the appellaint but
the date eannot be verified as many papers ale missing
and the onlx note of the Sabordinate Tudge which we
hnve relating to anv Dail hast other than that of the
appellants 1elates to Narl hact 118 of 1896 of defend-
ant No 2 and notes that the wuiant for Kuvalegu
having been executed and the Darkhastdn ruaing no
objection= this Darkhast 1sdisposed of  The appellants
state thit thev apphed for <epaiate possession of then
shate 1n 1900 but when the suivevor prepared 2 list of
lands remauning ot er aftetr the fiist partition s the shate
of the applicants the Intter found the Khasgt lands 1n
Kusale rtemuning for then share fu less than they
should have got and that the plots hclow and dyomming
therr houses had been allotted to the shuie of other
shauers Thev then annlied to the Collectol to 1o open
the partition  The Collector declined to do this hut
proposed that the smivevor should at the apphicnts’
cxpense see if they could he compensated out of thy
Pesa’s lands  The applicants say they wanted tine to
p1y these expenses and the Collector then 1cportcd
the Court that the applicants 1efused to tal ¢ poscra yo
of thent shue

It 15 stated by the Subordinate Tudge g 1, P
proceedings  m  confirmation of the uppjy -y,
complunt, that the Collector s survevor hag poirsg ths st

the applicant s house 10 Swvey No 76, Tilnr N, & of
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Chafet village was allotted to defendant No 8's share,
while the same defendant got about doublle his share in
the Khasg: lands and fo1 the applicants only about half
then pioper share remains

The lower Courts while recognizing the injustice to
the applicants n the partition which has been effected
felt unable to interfere The lower appellate Court
thought that the shate prepued fo1 defendant No 8 had
been and “must have been embodied i the final
partition deciee 1ind 1t would opeiate aszes judicala
even 1s among the defendants the smit bemng o
partition” Thete 15 no trace 1n the proceedings of wny
fin1l deciec and on inquny the District Tudge hns
mfoimed us that 1t was not the practice to make
partition deciees final wnd reports that the last order 1n
the proceedings 15 one dated the 1st of July 1897 direct-
Ing the pape1s sent by the Collector, after efferting
compliance with the Comat wartant and dehvering
possession to be filed

It 1s evident from the findings of the lower Coutts
that the Collector s partition lhas not been made 1n
accordance with the dnections of the decice The
Collector ncts mumsterially 1n executing the Courts
decree see Dev Gopal Savant v Vasudev Tithal
Sarant® and an injustice has been done by awarding to
defendant No 8 therppellants’ house 4s wellas too much
land  Theappellants were according to the decree to get
then shares on paving the proper Court fee No fime
ws specified within which such pavment should be
made The smt was not the defendants smt and thoy
dhould he allowed to pay at themr convenience

Tliat they pard and applied for their shares later than

the otherais no reason for non-comphiance by the

Coutt s agent with the terms of the deerce  The lowet

Courts evidently suspected fraud on the paut of
M (1887) 12 Bom 371 atp 376
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defendant No 8 and possiblv the Collcctor s survevor m
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the enlier proceedings  We will not, howevel, 1Ssume  puycnanpna

it It s suflicient to say that thas Court cnnot allow
2 mistahe of one of its gents 1n cuiying out 1ts
darections to work permanent injustice

The applicants must have theu 11ght share so fu as
they ean get 1t at the espense of defendant No 8

The case 1esembles that of a legatee over-pud by an
executor bv oider of the Coutt Such legatee must
refund to allow of equal distuibution of the estate  Tlus
prineiple has long been recognised It s to be found
stated 1n Vernon s Reports( 1690) and 1s applied n
section 130 of the Piobite and Admnistiation
Act 1881

We set asude the order of the lower Court, and direct
that the papers be returned to the Collector to adjust
the shares of the defendant No 8 nnd the appellants as
far as possible according to the provisions of the decree

The defendant No 8 must pay the appellants’ costs
thronghout

Decree reversed
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Defore Ser Basnil Scott bt Chief Justsce and MUr Justice Shah

RAMARISIIN A TRIMB Ah NADRARNT avp ornters (ontarsar Drrevpants
Nos 1270 14) ArtLtranist VARAYAN Ah OTHERS SO\S AND NEIRS OF
THE DLCEASED SHIVRA0 NV ARAYAN AR Ab (1ELRS 0F ORIGINAL DrrEsDaN?
No 1) Restonperts ®

Hinda Lawe— Debt—Son s hability fo pay fathers debts—Debts contracted
s trade carried on agamst Gorerament Serrants Conduct Rules 1801

Sons ennot eseape hability for payment of the debts of therr father contract
ed n a trade carmed on by lum i coutravention of Government S rvants
Conduct Rules on the ground that the conduct of their father 1o contracting
debts 1n such trade was aryavahar

SECOND appenl against the decision of ¢ V. Vernon,
District Judge, Karw wr, modifying the deciee passed
by P Sriuwas Rao, Additionil Subordinate Judge,
Karwal

The facts of the case were bricfly as follows —

One Tizmbak Annappn, (defendant No  5), fither of
the appellants (defendants Nos  12—14) wlinle serving a8
o postmaster of Ankola wanted to cuty on a fish trade
and thereby earn something 1n addition to s saluy
as a postmaster He being a Government servant could
not openly cairy on trade without infirnging the
Goverpment Servants’ Conduct Rules, 1504 He, thele
fore, secured the assistance of defendant No 1
who agreed to supply money for the tinde The fish
tr-de continued for about 3—9 y ea1s when 1t wasstopped
owing to heavy losses Thedefendant No 1 then re-
presented to Tiimbak that the losses sustuined in tiade
amounted toabout Rs 6,000 and peisuaded lum to ex~
ecute 1 mottgige bond 1n lus favour on the 24th Apul
1900 for Rs 3,000 as securty for lus being 1exmbursed

© Becond Appeal No 278 of 1914
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1s (Trimbik s) share of the ¢ ame o] -

1 untiff took from defendant No 1 00 . =~ I
1e sud mortgage bond on IWth A =
rought  suit to 1ecover Re 3345801 -
ue theieon by sile of the mortgaged proyy =

The defendants Vo« 12—1¢ wholad .n;
roperts mortgaged by tharr father defe * N
lefendint No1 pleadcd that they s sy
hewr father s debts that they did not (3
ides of the mortgigze hond of thair fut) «y
nssed for debts icunied for immorng
urposes that thau fithar whs given top e,
ind was fond of gunbling 1 spceulatyss o
hat they were not ltible under the Hiatlg,,
off debts so imprudently incuired by g1, rf

P

The Subordinate Judge framed (Ls ¢
other issnes —

(1) Whether defendant No o ¢o_ ..
debt for 1llegal o1 1mmoral purposcs
fendants Nos 12—147?

4

(2) Is the moitgrge timsaction of « )
with defendant No 1 unll and vouf 3, .
having been enteled 1nto 1m violatyq, ,
ment Servants Conduct Rules ag prey,
ment ?

He found on these 1sues that tho | .
transaction of Trimbk, defendant N 1
ant No 1 wa< not null and void undeyy,.

Indiwn Contiact Act, the defendyny, +

not bound to pay the debts as thoy y ey T

fathet 1n the course of an all ConeLy

mmprudently and in & most wnly, ' '

Hc therelfore, pussed 2 decico dutecdyy,

be 1e thzed by sue of the fathu g (,1' ﬁ
1ntorest alone 1n the mortgagaed Proj.. -
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The Distiict Judge, on 1ppenl by the plaintiff, mod
fied the deciee so as to mahe the interests of defendants
Nos 12—14 1n the moitgiged properties hable as well
as the interest of defendant No 3

The defendants Nos 12—~14 appealed to the High
Court

G 8§ Raomd Y N Nadkarn for the appellants —
‘We contend that the mortgage by defendant No 2 was
not binding on defendants Nos 12—14, because the
debt was either illegal o1 wmproper wnd conferred o
benefit upon the estite

Defendant No 5 was 1 postmaster 1t Anhala and the
Government Sexvants Conduct Rules prolbrted 10y
tiading on his part But m contiavention of these
1ules he t1aded for aght o1 mne years and meurted
debts and had to pass mottgige bond dated 24th Apul
1900 That beingso this 1s one of those debts which
the sons e not boand to pay as being mpiaper or
atyaraharh  sce Dwbar Khachar ~ Khacha
Hai sy W

Any debt incuried by 1 Goveinment servint m any
manne: prohibited by rules 15 umpioper And where
the text admits of such a wide interpretition of the
term ‘aryaraharid, then the Comts will exempt the
sons from the liability

* Avyavahartk’ means 1mproper or unbecorung See
West and Buhler, Appendix p 1239, Colebrook Digest,
Vol I, p 210, where ‘avyavahar’ s translated as ‘a par-
pose repugnant to good morals’ Mandlik’s Translafion
of Vyavahar Mayukh at p 113

Those debts only which ate evcusably incurred are
inding upon the sons  The debts which are excusably
incunied axe those inemied for the nse of the family or
for a neccssmy puipose Sce Mitahshara, Chapter 1,

0 (1908) 32 Bom 348

4
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see 1, pl 27—29 also “tohe's Transiation at pp 376
and 393

Nufant dtmaram for the respondents —The case
of the appellants in the lower Courts was that the moit-
gage was vo1d because 1t wis opposed to public policy
and secondly that the <ons wete not liable, because the
trade was curied on in an unbusinesshihe manner

The point made haie 1s that the sons arc not Linble,
becnuse the trade 1n 1¢spect of which the debts were
meurred was curied on by their fither 1n contriven-
f10n of the Government Suivants Conduct Rules

Whatevel may be the chuacter of the debt, since
defendant No 1 has pmd it at the request of defendant
No ), he ought not to Le ffected

The debt bewng an antecedent debt, father and the
sons ue bound to p1y  Goveinment Servants’ Conduct
Rule 14 1elied upon by the other side cannot be given
the strict mtetpretation which it would otherwise have,
had it been a statute It is a rule of conduct, the
breach of which 1s not an offence

¢ Avyavaharik’ means that which 18 repugnant to
good morals or opposed to law and custom There
must be something inherently bad in the act 1tself and
not anything accidental The case of Durb: Khachar v
Khachar Harsur®™ has been construed in Chhakaus:
Mahton v Ganga Prasad® and Venugopala Nawdu
Ramanadhan Chetty® and there the distinction drawn
18 that when the act done by the father amounts to a
criminal offence then the sons are not liable to pay

In the present case there may be mere heach of duty,

but that did not amount to a cruminal offence and hence
the debt cannot be sa1d to be improper

@ {1908) 32 Bom 348 () (1911) 39 Cal 862 at p 871 (
© (1912) 37 Mad 458

12
15

RAMRRISHYY
Lripan
*
N
2



130

1915

RawRRIsHAL
Inivpax

r
Nazavay

THE INDIAN LAW REPORTS [VOL XL

The case of Durbar Khachre v Khachur Harsir®
goes toofu  The observations made theiein ought to
be 1estricted to the pauticular point decided an that case
Under that Raling sons of a person who unsuccessfully
defends a suit cannot be held liable

Raon reply

Scort, C J —The pluntiff sues to enforce a mort-
gnge eflected 1n his favour by the 1st defendint The
mortgage secutity consisted of a prece of land, the pro-
petty of the 1st defendant, and of 1ind which was the
property of the fimily of the 5th defendant and lus
song, the present appellints, which was ostensibly
burdened with a mottgage debt created by the 5th
defendint 1n respect of cettan payments made or
Liabilities incuied by the 1st defendant at the 5th
defendant’s request 1n respect of dealings n 2 tiwde 10
fish instituted by the 5th defendwnt and cuiled on
laigely under the minagement of the 1st defendant

The present appellants pleadel that they were not
hable for their fither’s debt, that they did not admet
the bona fides of the moitgage bonds of theiwr fither,
that they were passed for debts incmied for immoral
and 1llegal pmposes that then fither wis given to
profligate habits, and was fond of gumblhing 10 specula-
tive transactions rechlessly , that they derived no
benefit fiom the tiansactions, and that they were not
liable under the Hindu Law to pay off debts incurred
by therr father so impradently

‘When the case came totrial 19sues were rused upon the
pleadings  The 2nd 1ssue was whether defendant
No 5 contracted the ahove debt for illegal o ammoral
purposes a8 alleged by defendants Nos 12 to 14 But
during the hearing a fuitherissue was rused in these
terms —Is the mortgage transaction of defendant No 3

M (1908) 32 Dom. 348
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witlidefendant No 1 nulland void by revson of itshaving
been entered into 1 violition of the Government Ser-
vants Coadact Rules as preseribod by Government ? The
pomt then mide was that having heen entered 1mnto
contriventton of Government Scrvants  Conduct Rules,
the trinstctions wliueh rosulted 1 the mortgage debt
were null and void under scction 23 of the Indian
Contret Act 1 being agrecments forbidden by hiw o1
opposed to public policy  The learned Tudge held that
the transaetions were not void nnder section 23, but he
decided the 2nd 1ssue 1n fivom of the piesent appel-
lants It was suggested to nm that the whole schemo
of business was avyarahar, and therefore, such as
could not give rise to « llity 1n the sons to pay then
fathers debts and upon the authority of Dwurbar
Khachar v Khachar Harsur ® he decided that the
debts 1n suit came undet that class of debts whieh 1t1s
not the bounden duty of the sons to pay as being illegal
1n the sense 1 which the Hindu Law texts so constder
them Accordingly a dectee was passed for the amount
claimed, and on defiult for sale of the father s interest
alone 1n the family properties, and for sale of the pro-
perty belonging to the 1st defendant

The 1st defendant who was made personally liable
under the decree for any deficiency that might arise on
the sale appealed to the District Judge, and again the
same arguments were put forwud on behalf of the
present appellants The Government Servants’ Con
duct Rules were only made use of for the purpose of
contending that the contitet was voud as being contrary
to public policy under section 23 The learned Judge
lield that defendants Nos 12 to 14, the present appellants,
failed to prove that then father’s conduct was avyava-
har, and accordingly modified the decree so0 as to make

@ (1908) 32 Bom 348
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the interest of defendants Nos 12 to 14 in the mort
gaged property liable as well as the interest of defend
ant No &

Fiom that decree defendants Nos 12 to 14 hive appeal
ed, joining ns1espondent only defendant No 1, although
they seek to reduce the mortgage security avulable for
payment of the plaintiff s debt nccording to the decree of
the District Court It 1s clear, we thunk, that they
cannot get a decree 1n the absence of the plaintiff But
1t 15 desirable that we should express our opinton upon
the points which have been thoroughly nrgued by the
pleaders on both sides Section 23 of the Indian Con
tract Act 1s no longer appealed to The contention
that the trinsactions were void as being contrary to
public policy 1s abandoned, but the Government Ser-
vants' Conduct Rules are now wused in md of the
argument that fathers’.conduct was avyavaha: The
only authority which can be relied upon in support of
that contention 1s the case of Dwidar Khachar v
Khachar Harsur® That case has not met with accept
ance 1 any of the other High Cowrts i India, ses
Chhakaurt Mahton v Ganga Prasad® Venugopala
Nardu v Ramanadhan Chetty® and Sumer Singh
v ILaladhar @ But assuming for the purpose of argu-
ment that 1t was correctly decided, 1t only decides tlus,
that a civil penalty 1mposed by way of damages upon
the father for a c1vil wrong committed by him does not
give rise to any moral obligation ion the son to dis-
clharge that hability

Now the Government Servants’ Conduct Rule which
18 referied to 1n this case 1s as follows —

A Government servant may not without the previous sanction of the
Local Government engage 1 any trade or undertake any employment other
than s pubhc daties

@ (1908) 32 Bom. 348 @ (1911) 39 Cal 1862
@) (1912) 37 Mad 458 ® (1911) 33 Al 1472
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4 Government servant may wndertrhe ocea toma] worl of a hterary or
art: te character  provided that has pnlhe duties do not suffer thercby but
the Government mav 1 ats di erchon  at any time forbed lum to undertake or
require lum to atandon amy emplo vment wlich 1o 1te opimon 19 undesiralle

That 1s 1 rale which 1s not based upon any statutory
prolubition, hut1s asitisexpressed to be, merely a 1ule
of conduct The oth defendant whoas alleged to hase
violated that rule was 1 postmaster ot Anlola on 2 small
saluy, 1nd 1n o1der to supplement his income he engag
ed mn 2 fish trade 1 verv common occupttion on the
Waest coast of Induia The work mn connection with the
trade, 15 appents tiom the evidence wis done 1lmost
entnely bv the lst defendant

The question then 15 whether applying the test Imd
down it Duibar Khachar ~ Khachar Harsir @ as the
lighest pownt 1t wlich the appellants case can be put,
such conduct on the part of the »th defendant could be
treated 15 conduct which the father “as 2 decent and
respectable man’ ought not to have engaged mm, and
whether the debts of the fish trade were debts “attiibut-
able to his fulings, follies o1 eaprices” We have no
doubt that such debts eannot be sud to be attributable
erther to his farlings, follies o1 capiices, no1 do we think
that 1t can be sud that his conduct mn embuking in
such fish trade 15 conduct of which no decent and 1e-
spectable man would be gulty As was put by M
Nilkant on beh:lf of the Ist defendant, 1f the 1¢stric-
tion or the prolubition agumst embulmg i fide
occutled 1 1 contrict with aluge emplover of Inbowm
other than Govaimment i wlueh the clause wis that
the servant mizht not cngage m 2 tiade, 1t cannot be
contended that 4 distcgnd of such M injanction would
tunt Ins tiade dedings with 1immotahty o1 1mpro-
prrety a5 between himself and those with whom he
tinded  We, theiefore, nfium the dectee and dismisg
the appenl with costs

Dect ce confty med

J &R
1 (1908) 32 Bom 348
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Before Sir Basil Scott Kt , Cheef Justice and Mr Justice Darar

Iy T8® marrer or oz INDIAN COMPANILS ACT VI OF 1882 axp
IN TAR watTER oF THE INDIAN SPECII BANK Lo (1 TIQUIDA
TION)

SURABJI NUSSLRW ANJI POCHEHANAY ALLA (APPLICANT APPELLANT)
+ € A PATWARDHAN rtar CHIEF OF  SaNGL! AND OTHERS
(ResronpEaTs) ©

The Indian C'ampamn Act (3Iof 1882) sections 58 147—Liquidation—Lust

of contributor of requster of sharelold Transfers aigned
by trangferor and trangferes and lodged before winding up of the Company—
Practice of the Company n apy g of the transfer—Transferees name

not requstered effect of—No default or unnecessary delay or absence of
suffictent cause 1 dealing wath shares— Liability of transferee as contributory

The applicant a shareholder in the Indian Specie Bank Ltd sold some of
Ius sharea to the respondents by vanous transfers wiich were lodged with the
Company for registration The Company however went mto liquidation
Dbefore thie transfers were m dne course approved of by the Board of Directors
Accordmg to the practice observed Dy the Company transfers lodged up to
the end of the previous week were placed before the Board of Directoraat
thetr meeting 1n the following weeh The Company went mto iquidation on
the 29th of November 1913 At a meeting of the Board of Directors held on
the previous day the transfers lodged in the previous week up to the 22nd of
November only were considered  The transfers m dispute were lodged wath
the Company between the 25th and 28th of November 1913  The appheant
was accordingly placed by the hquidator on the list of contnbutones
Schedule A for the shares which stood tn lus name on the 29th of Novemter
1913 The applicant contended that the regster of sliare Liolders should be
reetrfied by the Court under sechons 58 and 147 of the Indian Compames Act
(VI of 1882) by substituting the names of the respondents as transferees m
place of s own name

Held that as the apphcant had not proved that there was eaither absence of
sufficient cau e or default or unnecessary delay on the part of the Company
i dealng with the transfers the register of share liolders could mot be
rectified

®0 C J Appeal No 50 of 1914
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PROCEEDINGS 11t iquidation

Application for tectification of regmister of <hue-
Trolders under «ection 38 of the Indiw Comp imres Act
(VI of 18b2)

The applicant So1 by Nussc1w i Pochhhanawall
held 1 luge numbet of sharcs of the Indian Specie
Buank, Limited By an oider of the IIigh Comt of
Bomb1y made on the 29th of November, the aff urs of
the sud Company were ordeted to be wound up

Prior to the 29ih of November 1913 the appheant
sold 38f shues to ¢ A Patwardhan the Chief of
Sangh, 25 to Damodam Hemandas, 30 to Gudhulal
Harlal, ind 5 to Jagpivandas Kahwdas  The trinsfers
liad been executed by the transferor and the tiansferees
and had been lodged with the Comptny for registintion
between the 25th and 28th of November 1913 None of
the transfers hid been initialled by any of the Direet-
o15 to show that they were approved of by the Boud,
and consequently the names of the trinsferces did not
appe it on the tegister of shue-holdeis  The applicant
was 1ccordingly placed on the list of conttibutories in
Schedule A for all the shares which stood 1n his nume on
the 20th of November 1913 when the winding up com-
menced  The applicant however contended that the
names of the t1insferces as the equitable owncrs of the
shues should be entued in place of s name in
Schedule A 1n2cspect of the shates ti insferred, his name
being relegated to Schedule B of the list of contribu-
tories

The practice of the Company 1n 1egistering tinsfors
was that only transfers lodged up to the end of the
provious week were placed before the Board of Direct-
ors at then meeting 1n the following weck The
usual day for Board meetings was Tuesday On Tues-
day the 20oth of Novemhber 1913 there was no meeting
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Before 8ur Basil Scolt Kt Chief Jushice and My Justice Davar

In TRE MATTER OF THE INDIAN COMPANIES ACT VI OF 1882 a\b
1N THE MATTER OF THE INDIAN SPLOIE BANK, LTp (¥ L1qUIDY
TION)

SURABJI NUSSCRWANJI POUHEHANAY ALLA (APPLICANT ATPELLINT)
+ C A PATWARDHAN rtEr CHIEF OF  SANGLL AND OTHERY
{Resronpents) ©

The Indian Companies Act (VI of 1582) sectims 28 147~Liguidation~—Last
of contributories—Rectification of requster of shareholders—Transfers sygned
by transferor and transferee and lodged before windimg up of the Company—
Practies of the Company w approving of the transfer—Trangferees name
not regutered effect of—No default or unnecessary delay or absence of
suffictent cause wn dealing with shares—Liability of transferee as contributory

The apphcant a shareholder m  the Tndsan Specte Bank Ltd sold some of
hts shares to the respondents by vanous transfers which were lodged with the
Company for remstration The Company however went into liquidation
before the transfers were 1n due course approved of by the Board of Directors
According to the practice observed by the Company transfers lodged np to
the end of the previous weeh were placed before the Board of Directors at
their meeting mn the following weeh The Company went ante hqudation on
the 29th of November 1913 At o meeting of the Board of Directors held on
the previous day the transfers lodged n the previous week up to the 22nd of
November only werw unsdered  The transfers 1 dispute were lodged with
the Company between the 25th and 28th of November 1913 The spplicant
was accordingly placed Dy the Liqmdator on the lLst of contnbutones in
Schedule A for the sharcs which stood n lus name on the 29th of November
1913  The applicant contended that the register of share Lolders should be
rectified by the Court under sections 58 and 147 of the Indian Compantes Act
(VI of 1882) by substituttng the names of the respondents 13 trapsferees m
place of his own name

Held that as the applicant had not proved that there nas ettlher absence of
sufficient cause or default or unnecessary delay on the part of the Company
i dealing with the transfers the regaster of sharc holders could mot bu
rectified

°0 © J Appeal No 50 of 1914
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PROCEEDINCS 1n liquidation

Application for 1ectification of 1egisier of share-
hiolders under section oS of the Indim Compumes Act
(VI of 1882)

The applicant Sorbp Nusscrw inp: Pochlhanwally
held 1 luge number of shues of the Indian Specie
Banlh, Limited By an order ot the High Cowmt of
Bombay made on the 29th of Novembel, the affurs of
the sud Company were otdered to be wound-up

Puor to the 29th of November 1913 the applicint
sold 384 shares to ¢ A Putwudhan the Chief of
Sangly, 23 to Dimodu Hemindas 30 to Gudhulal
Halal, wnd o to Jagypvandas Kahwdyws  The tiansfers
had been executed by the transferor and the tiansfeiees
and had been lodged with the Company for regista itzon
between the 2oth and 28th of November 1913  None of
the transfers had been initialled by any of the Duect-
ors to show that they wete 1pproved of by the Boaid,
and consequently the names of the transferees did not
appen on the 1egster of shnie-holders The applicant
was iccordingly pliced on the list of contributories 1n
Schedule A for all the shares which stood i hig name on
the 29th of November 191} when the winding up com-
menced The applicant however contended that the
names of the tiansferees s the cquitable owneis of the
shares shonld be entercd 1n pliwe of his name 1n
Schedule A 1n2c+pect of the shaies transferied, his name
being 1elegated to Schedule B of the list of contribu.
tories

The practice of the Compnny n registering tvansfers
was that only tiansfers lodged up to the end of the
previous week were pliced before the Boaxd of Direct.
ors 1t then meeting m the following weekh Ty,
usual day for Boaird meetings was Tuesday On Tyes.
day the 25th of November 1913, there wns no Meetipo
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and the Bowud did not meet until Tuday the 28th
of November 1913 +when transfers lodged in the
pievious week up to Swardhy, the 22nd, werce placed
DLefore them The t1wnsfers signed by the applicint
and the 1espondent ¢ould not be and werce not plwed
according to the piactice of the Compwny befoie the
Boatd of Duiectors on the 28th of November 1913

Macleod J held that theie wis no defwlt o1 un
necessuy delay on the put of the Compny 1n dealing
with the t1nsfers lodged with the Company before the
commencement of the winding up, wd his Loidship
weordingly dismissed the summonses 1ssued 1t the
instance of the applicant 1gunst the 1cspondents

The following judgment was delivered by the leuned
Chamber Judge

MACIEOD, J —These ne fom summonses 1ssued
the instance of § N Pochhhwnawally (heremniter
ciulled the applicwnt) which weie consolidated and
adjourned into Cowt under the following crrcum-
stances

The applicant had been placed by the Laquidator on
the list of contributoires 1 Schedule A for 2 very Iuge
number of shares which stood 1n his name on the 1egis-
ter of share-holders on the 29th November 1913 when
the winding-up of the Company commenced

On the dy fized for the settling of the list of contri-
butories, a grewt many persony wpeued 1n nswer to
notices served upon them by the wplicant, who wished
to have then names substituted for his 1n Schedule A in
1¢spect of various lists of shures sold to them The
four persons above-named appeated by counsel and s
they were piepared to proceed with the hearing of the
question 1n dispute, although the applicint should
have taken out summonses according to the regulu
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procedme, I commenced the heuing wnd durected the
applicant  to remedy  the defect by pplying  for
summonses which s now boen done

The pplicant before the winding-up commenced,
«0ld 354 shares to Pty wdhn 2) to Dunodu Hemandas,
30 to Gudhatlal Hualil md » to Jagpwandas Kalan-
dis the transfers nd buen execated by the transferon
and lus transferees and had been lodged with the
Compny for 1egistiatton but they hwe not been
mitinlled by v of the Ditectors to show they huve
been approved of by the Board and consequently the
numes of the tiansfaiees de not \ppeu on the register
of share-holders  The ipplicant now contends that the
names of those transferces should be entered in plice
of h1s nume 1 Schedule A 1n 1espect of the shares so
transferred by him, his nime being 1elegated to
Schedule B In the same way, the applicant had sold
1 number of shaies to a number of otlier persons aganst
whom saminonsecs have been granted, and the decision
in the piresent smmmonses will govein the result of
those summonses

The following Atticles of Association aie relevant
for the puipose of this case

45  Escry such instrument of transfer shall Le exccuted both by the
transfuror and transfcree and the tramsfcror shall e deemed to remain the
hol Jcr of such shaie until the name of the transferee 15 entered 1n the regster
of share liolders 1 respect thereof and a fee of sucli amount as the Directors
way from tuge to tine dircct not excerding four annas per share shall be pyy
al Iu by the transferor m reapect of every share transferred

16 The Boand vy decling to wegister any transfer of shares in 1espeet
wlicreof any share holder 19 indebled to the Company for calls interest or
otherwis  or wlulst any sum of moncy 15 due from suchi share holder to the
Campany either solely or pntly on any account whatsouver

47 The Board may also declinc to register any trinsfer of shares if the
Board shall not dpprose of the proposed transferes anlthe Board shall not
L obligul Lo give auy rea on for dednn, todo so  [he wember de inng
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to sell Ins share shall 1 every case submit a wrting 1w the following form
for the approval by the Directors of the intendcd trnsferee 1f the Durectors
requre to do so  The registration of & transfer shall 1e conclusine evidence
of the approval by the Directors of the transferee being a member of the
Company

Under section 147 of the Indian Companies Act, 1882,
whieh governs these proceedings, the Cowmtt has power
when setthing the hist of contiibutoiles toiectify the
1egister of members 1n all cases where such ectifica
tion 18 required 1n pursnance of section 58

Section 58 13 as follows —

58 If the pame of amy person 1s fraudulently or without sufficient canse
entered 1n or omitted from the regster of members hept by any Company
under this Act or 1f default 1s made or unnecessary delsy takes place i
entering on the register the fact of any person having ceased to be & member
of the Company the person or member aggmeied or any member of the
Company or the Company itself may by applcation to the prncrpal Court
of ongnal avil junsdiction 1n the distnet or place 1n which the regstered
office of the Company 1s stuate apply for an order of the Court that the
register may be rechfied and the Court may erther refuse such application
with or without costs to be pard by the apphicant orit may if satisfied of
the ju tice of the case make an order for the rectification of the register
and may dwect the Company to pay all the costs of such application and any
damages the party aggneved may have sustaned

The Court may 1n any proceeding under this section decide any question
relating to the title of any person who 1s & puty to such proceeding to have
lus name entered 1n or omntted from the regster whether such question
anses between two or more members or alleged members or between any
members or alleged members and the Company and whether there has or
has not been default on the part of the Company, and generally the Court
may many such proceeding decide amy question that 1t may be necessary
or expedient to decide for the rechfication of the register Provided that
the Court may direct an 1ssue to be trmed i which any question of law may
be reised and an appeal m the manner directed by the Code of Civil
Procedure ehall ie

This section does not appear to have been the subject
of any reported decision of the Indian Courts but the
corresponding section 35 of the English Companies’
Act, 1862, has been 1 constant source of difference of
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opinion amongst the lenined Judges in decided English
c1ses The word ‘fraudulently’ appems to hve been
inserted 1n section 28 1n consequence of the deersion m
Ez parte Kntrea,® but 1t hudly ppeus necessary
The words 1n the second part whether thete has or has
not been default on the put of the Company ’ appeu
to have been insetted as the 1esult of the deciston mn
Lz parle Shaw!’, but 1t does not seem that any 1m-
poitance need be attached to them 15 they have bLeen
omutted 1n the coriesponding section 38 of the Indian
Compamies Act 1913

The section runs 23 follows —

38 (1) Ii—
{a) the name of any person 13 fraud 3 or without suffi cause
entered 1w or amtted from the regwster of members of o Company
or

(b) default 15 made or ubnecessary delay takes place in entering on the
register the fact of any person having ceased to be a member

the person aggnesed or any member of the Company or the Company
may apply to the Court for rectification of the register

(2) The Churt may ather refuse the application or may order rectibcation
of the register and payment by the Company of any damages sustaned by
any party aggnesed and may make such order as to costs as1t m sta discretion
thanks fit

(3) On any application under tlus section the Court may deeide ang
que tion rclatng tothe title of any person who 13 4 party to the application
to have lus pame entered n or omitted from the regmster whether the
question anses between manbers or alleged members or betiween membirs
or alle,ed members on the one hand and the Company on the other hand
and generally may decide any question necessary or expedient to be decided
for rectification of the regster

Provided that the Court may direct an 1ssue to be tned in which any
que tion of Itw 1y terused  and 2n appeal from the dectson on such an

3 sne sball e m the manner directed by the Code of Cival Procedure 1908
on the grounds menttoned n section 100 of that Code

®{1809) 1 1 5Ch 95 ® (1877 2Q B D 463
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This section, which has been 1edrafted to'corespon
with sectron 32 of the Enghish Compames Act, 1908
shows how the fiist para of section 08 should by
1e1d iz, '

If—

(@) the name of iy person 1s fiwndulently or with
out sufficient cause enteied 1n, o2 omatted from, the
1egister of members hept by the Company under thy
Act, 01

(o) 1if defwlt 15 made, o1 unnecessuy delay takes
place, 1n enteling on the 1egister the fact of 1oy peison
having ceased to be 2« member of the Company

The woid ¢ entered,’” according to its oxdinary gram
matical constinction, must 1efer to an ongimml entrv
of 1 person on the register in 1espect of one or more
shares and 1t 15 to the onginal entry that objection
must be tal en, and not to the fact that although the
originl entry 1s unimpeachable, cizcumstinces have
occmied which iequite the objector s name to bere
moved So the word ‘omitted mustiefer to an act of
ormussion by the Company erther by 1efusing or
neglecting to place 2 certn name on the register  But
1t may be sard that a person 11ghily entered on the
1egistel who has so0ld hus shaues mny complun that his
transfetee s name has been omitted withount suflicient
cause 1 which ease he could apply under the first put
of the section 1s well under the second, ind that isin
weord with the judgment of Biett L J i Expmrle
Shaw® where he says ¢ It scems to me that no
case ¢an be witlun the section which 1s not within the
first put of 1t but theie may be enses withun the first
paut that ate not wathin the second’ The decision In
that case seems to set at rest the question whether i
oider to give jurisdiction to the Cowt to order rectifi
cation of the 1egister under section 3o 1t was necessity

M (1877) 2Q B D 463 at p 482
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thit there shonld be actual defanlt o1 unnecessiry
delvy Ly the Company  Shaw instiucted Smith to
parchise for lim foirty shaues in the Diwmond Rock
Bortng Compwny  Smuth uringed with Sn E Piers
to sell foity shares of which he was the 1egistered
owner Prers evecuted the tiwnsfer and sent 1t with
the sc=1p to the Company for the transfer to be certified
Piers then sent the transfer to Shaw who returned 1t
executed to Smith  Smith then disapperued wath the
transfer and the Company declined to register Shaw as
the owner of the shares Theie was no question of any
defanlt on the part of the Company which submitted
itself to the Comit It was held the cnse came within
the fitst part of the section wlich moireovel, later on
gave the Court yurisdiction to decide in any such pro-
ceeding 1y question of title between members o1
alleged memba1s or between meimbers and alleged
members on the one hand and the Company on the
other hand

It must be noted that in Shaw s case® the Company
had 1efused to 1egister Shaw as the owner of the forty
shaires, that the Compwmy was not 1n hquidation and
that there wns 2 question 1n dispute between Shaw and
Piers as to who was the owner of the shues 1In the
present case theie 13 no dispute regaiding title between
the applicant 1nd his opponents No doubt when the
bargun was completed and the transfers executed, the
tiansierees became the egmitable owners of the shares
and the question 13 whether the register, which did not
contain then names when the winding-up commenced,
should e 1ectified by then names being entered

Mr Setalyad contended that tlus should be done
wrrespective of the question whether theie was default
or unnecessary delay on the part of the Company He

™ (1877) 2Q B D 463
pow—
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1elied on the decision of Malins V € i Ward and
Garfits case® On the 31d May 1866, Garfit executed
« transfer of forty shues in Overend, Gurney & Co, to
‘Ward who executed the transfer om or before the 9th
May when the tiansfer wns lodged for registration
with the Company The Company stopped business on
the 10th May and a petition tor winding-up was pre
sented on the 11th Theieafter 1 voluntary winding-
up was determined on by the shaaeholders and an order
for continuing the winding-up under the supervision
of the Court was made on the 17th June The
TLaquidators registered all the tiansfers lymg at the
Company’s office at the time of the stoppage including
the transfer to Ward The articles of Assocration
contained Aiticles similar to Articles 4548 of the
Company 1n this case The Vice Chancellor sud
(p 196)

The terms of the 35th section are very lextensive and give o general
power of which there are numerous stances and the Court mej either
with or without casts 1f 1t 13 satisfied of the justice of the case make an order
to rectify the register generally That 1s an absolute power where the eram
stances are such 13 i the opimon of the Court call for 1fs evercise
The Court 15 armed with power (which1s the important part of the section)
to decide any question mecessary or expedient foi the rectification of the
regrster and I am now called on to decide whetlier the equitable fitle which
18 clearly vestedin Mr Ward must not be completed by maling it legal
and whether he must not fulfil all the obligations winch such Jegal title
would throw upon lum I am of opimon that I am armed with this power
and that Mr Wards name and not Mr Garfits ought to be put on the

register

In Musgrave and Hart s case® Malins V. C expres
sed the same opinion as 1n Ward s case® but refused to
1ectify the register on the grounds that the pwichaser
had not executed the transfer before the wmding-up
order was made But the Vice Chancellor expiessed
the opimion that he would have done so but for the

0 (1867) L R 4 Eq 189 @ (1867) L R 5 Eq 193

\
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recent deciston of the Appeal Cowrt m Marno s case®
In that cse the tesfer had been sent to the Company
fo1 registration without bemng executed by the trins-
feree It was proved that 1t had been the uniform
usage for the Company to requue the transfer to be
executed by both transferor nd trinsferce nlthough
the Company had not wdopted the Schedule 1n the Act
which made that mmpetitine  The Viee Chancello
quoted the following passage fiom the judgment of
Tuarner L J whose hiberal interpiet:tion of section 35
met with the apmoval ot the Apped Cowt i Ez
paite Shaw®

The respondent has to wake out that the Company vas guslty of defanlt
m not taking lus name off the rugster althouph according to thear ordinary
practice s name could not be takun off except upon production of a deed

executed not only by tum f as the tran feror of the liares Lut by the
per on to whew he transferred them

In Shepherds case® Shepheird sold five shates 1n
the Jomnt Stoch Discount Company to Higgs, both
parties executing the transfer which wag lodged on o1
before the 3id March 1866 for 1egistiation with the
Company  On the 31d Maich at 1 special meeting, the
Directors resolved that no transfer of shaies now 1n the
office be 1egistered without expiess sanction of the
Bowrd except to new Duectors A petition for wind-
1ng up the Company was presented on the 7th March
and a wwmnding-up oider was made It seems that
Higgs hud no objection to being put on the 1egister
Romully M R samid(p o06)

I tlank I cannot put Mi Higys upon the 1egister

Lam of opmon the
directors had th

power af they exerased it bona pde and con wdered 1t to
be for the Len fit of the Company to icfusc to male the transtor That
bemng eo Lam of epimon hat the Official Liquidator had no power afterwards
to put anyone elce upon the hist of share holders
@ (1867) L R 2Ch 596 ™ (1877) 2Q B D 463
@ (1867 L R 2Eq 564 L R 2Ch App 16
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In the Appeal Court Tminet L J sud, after quoting
section 35

According to tlus section 1 order to mamtain Mr Shepherds case 1t1s
necessny for lum to show that there was default or unuecessary dely on the
part of the Company 1n entering on the register the transfer of hus shares
to Mr Higgs But how do the facts stand ? The transaction betwecn
Shepherd and Higgs takes place 1n the month of December the transfers
completed as between the parties but notlung 15 done as between either party
and the Company until the 3rd of March  According to the course of practice
of this Company the ordmary meetings of the directors were held once &
week and their list weekly meeting was on the Ist of March It was not
therefore until the 8th of March that mn the ordinary cour e of busimess of
the Company the consideration of thns trasfer could come under the notice of
the directors  But before the 8th of March armved the Petition on which
the winding up order was afterwards made had been presented I think
therefore thisis not a cise m which it can be said that there was any default
o1 any unnecessary delny on the part of the Company 1 entenn,, the name
of Higgs on the register (1)

It seems 1n this particular case when the transfer
was not lodged in time to give the Directols 1n
opportunity of considening whether 1t should be
sanctioned o1 not the oider of the Mastcl of the Rolls

was 11ght, and Canns L' J says at page 21

It seems to me 1mpo sible to say n the words of the Act of Parhiament
that on the 7th the day on whucli the windwg up commenced and after
winch nothing could be done unnecessary delay had taken place 1n entenng
upou the register the fact of Mr Shepherd s having ceascd to be & member

Malins V C 1 Ward and Garfif's case® says at page
196 with reference to this case
Shepherd's case™ turned on the fact that the dircctors had exercised
their discretion as to approving of o transferco  and the sfaster of the Rolls
and the Court of Appeal procecded on tlis ground that the exercsoe of
duseretion could not be altered by the Court
With due 1espect 1t seems impossible to reconcilo
the Vice Chancellor s method of disposing of the
M (1867) L B 2Ch App 160tv 18
@ (1867) L B- 4 Lq 189 ntp 196
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lecision 1n Sheplind s case® either with the facts of
le case or with the passages above quoted fiom the
udgments of the Appeil Coutt Moicorver, the learned
Vice Chuncellon pppets to e overlooled the fict
that juiisdiction ¢ only be exerersed under the see-
tron where, without suflicient 1c1son 1 pison’s name
has been entered or omttted and 1t could not be sud
that 1 transferee s name had been omiutted without
sufficient 1e1son when the Duectors d had no oppor-
tumty of evetering then discetion o1 whele, 15 an
Musgrare and Harts cast? the transieror had not
even excecuted the tinsfur

The wide jurisdiction given by the second part of the
section et only be exeraised when grounds hwe been
established unde1 the fust put for exerasing such
janstiction  If two patties aie (isputing s 1eguds
the ownership of 1 shaie the Company would be justi-
fied 1 declining to do any thing until the dispute was
settled, and 1 such 1 case the Coutts may exercise then
discretron 1n deading the dispute 1n 4 summuy woy
under section o8 though they will probably decline 1f
the matter 15 10 1ny w1y complicited Bat the melo
fact that a share-holder has made a contrict with
anothel party to sell bis shue cannot by 1tself bring
about an omission by the Company without sufficient
cause to enter the puichaser’s name on the iegister of
ghare-holders If the Vice Chancellors view was the
right one, Higgs was the equitable owner on the hid
AMarch and, therofore Higgs’ namec had been omrtted
without sofficient cuse Then agan the ficts, as
stated 1n the 1eport, show that the Dircctors did not
exereise any disciction as to approving the tiansfeices ,
on tho 81d Maich they passed & 1csolution which, 1

D (1866) L R 2Tq 664 L R 2Ch App 16
B \1867) L. R. & Lq 193,
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the words of Cairns It J, amounted to saying *“We
1eserve to ourselves the sole exercice of the nght
to look into the circumstances of each tiansfer, and we
gne notice to our officer that, until we have pro
nounced an opinton upon the tiansfers, he 18 not to
register them 70

Theie cwn be little doubt that if Werd and Garfit's
case® had come before the same Bench they would have
refused to put Ward s name on the 1egister

In Nation's case,® which also arose out of the wind-
1ng up of the Jomnt Stock Discount Co, the transfer by
Nation 1n favom of Binney was lodged with the Com
pany for 1egistiation on the 17th Febinary  On the 28th
Februaty, 1n consequence of v 1esolution passed ab a
Geneial Meeting of the Company, neuly nil the Dnec-
tors resigned wnd new Duectors wete elected On the
1st Maich an Ordunuy Meeting of Dircctors was held,
but no tiansfers were iought before the Duectors at
that Meeting Natron having been placed on the st
of contiibutories apphed that the ist might be varzed
by excladung his name and substituting Binney Lord
Romilly M R allowed the application on the ground
that there had been unnecessuy delay, becuse the
tiansfer was not confirmed 1t the Meeting of the Dne-
ctors on the st March at which, 1n the ordinary cowrse
of business, 1t would have been confirmed

In Walker's case® the contract to sell certun shares
was made after the winding-up commenced, but before
the winding up order was made the t1wnsforee did not
execute the transfer  The transferor apphied to have
the purchaser 1egistered as the owner of the shales
Kindersley V C 1n refusing the application, sad

0 (1866) L B 2Ch 16atp 20 () (1867 L B 4 Eq 189
© (1868) L B 3Lq 77 ® (1866) L R 2 Eq 554
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It has tern contended that the parties may sup r ede the nece ity of
Yrngng the matter 1 efore the Loar{of directors tut the Loard of direct
ors a1 the rght to det rmme whcther thes wounld recept the transferee or
not anlthis Court i mo powert lypmnc them fthat nght or to sul t
tute 1ts own di erition for th i wnl o hract that the tran furee shall Lo
regn tered 19 4 ahare hall

It seems hosvever that, m the opimien of Romilly
M R and Tmner L T 1f the Ducctors have had an
opportumity of exciusing thenr discietion before the
winding up and hive not exercised 1t that amounts to
delny wiinch entitles the Court to act s 1f they had
wverased thenr disciction  In Fyte s case, Inae Jomt
Stoc? Discount (o® Gifiud L J followed the deci-
sions 1 Nations case wmd i Shepherds case re-
moving the applicant s name fiom the register on the
ground that theic had been delay and neglect on the
pait of the Company 1n not registering the tiansfer on
the 1st March

In Marshall « Glamorgan Ion and Coal Co,®
Giffud V G smd

Agan 3f a man ) ang « share liolder his sokl lus shares he 13 not reheved
from bemg a contnl utors 1f owing erther to lus own neglect or that of s
transferee or if n fict owin, to any cause exccpt the negleet of the
Company s transferec s nuwe fas not becn substituted for Ins at the date
of the wind, up  If the otmssion to subshitute the name of the transferee
15 owing entirely to the negleet and defanlt of the Company ho will Le
rehieved

In Ward and Heni y’s case®™ the frcts were that Wud
sold shates to Stafford thiongh a bioker Henry and exe-
cuted 1 transfer which Stafford did not 1egister Stafford
agieed to sell the shares to Henty but 1efused to eve-
cute 1 tiansfer  Henty then peisunded Wud to exe-
cute a fiesh tiwmsfa to hun which Hemy took 1n for
1egistration, but the Directors in consequence of a

M (1869) L Ik 4 C 768 @ (1808) L 1 7T) 120atp 137
® (1867) L R 2Ch 431
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notice fiom Staffo1d refused to register 1t Hemy filec
a bill ag unst Stafford for specific peiformance to whiel
Staufload patin wnanswer  Ten days later 2 petition fo
winding-up was presented on which 2 winding uj
ouder wnis mide I'he master of the Rolls put Heni}
on the hst of contitbatories On appeal, Tainer, L J hel
that the Comt had Jutisdiction under section 35 but the
case wasonemn which the jumusdiction should not b
exercised Cwins L J held that there had been no
defult on the pmt of the Company and theie was,
therefore, no case for the iectifiction of the register
Tlhough 1t must now be taken as settled lnw that under
section 35 of the English Compames Act, 1862, the
Comts had, and under section 32 of the Indian
Compames Act, 1908 the Couits have, junsdiction to
decrde questions 1n dispute between members and alleged
membe1s whethel o1 not theie hins been default on the
part of the Company, still that juiisdiction will not be
exercised after a winding-up has commenced unless
there has been defanlt o1 unnecessary delay on the part
of the Company  Lven if there has been such default
o1 delay the Court will not 1ectify the register at the
instance of the Laquidator Sichell s case™, see Buckley,
p s6(9th edn ) and Husbury s Laws of England, Vol V,
p 498 If 1t was not for the decision of Milins, V C an
Ward and Gaifits case® the applicant’s contention
would Le unuguable, but Loth the letrned authors
above mentioned, whileignoung that decision, 1ely on
the luglier authotity of Shepher d s case® for the propost-
tion they Iny down, which hns nevar been considered
as having been over wuled by the decision 1 Shaw's
case™, 1 whieh there wis 1 question of dispated
ownership of shares in a gomng concern, which the

@) (1867) L R 3 Ch 119 ® (1867) L R 4 Eq 189
™ (1860) L.R 2Eq &64 L B 2Ch 16
@ (1877)2Q. B D 463atp 482

.
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Directors left to Le decided by the Contt In the case
f the remister of a Company bLemg wound up, 1t has
een sud that as the tree falls so 1t mustlie The
register must be cortect unless there has been default
or delay on the patt of the Company In other words
he applicant must show sufficient 1eason for the omis-
s10n of the respondent s name on the 1egister and thete
e be no sufficient rewon unless there has been default
or delay on the part of the Company Evidence has
been given on ffidavit wd vaa voce regmding the
practice of this Company m registering tiansfers  On
behnlf of the 1pplicant 1t 15 lleged thit the piactice
was for all tiansfers recetved up to the day before a
Directors Meeting to be placed before the Boud, on
behalf of the 1espondents that only tiansfers lodged up
to the end of the pievious week were placed before the
Bomnd 2t then Meeting 1n the following weeh

The usuzl day for Boud Meetings was Tuesday On
the 25th Novembei, there was no Meeting as the
Manager was too busy engaged 1 ceitain Court
matters The Board did not meet until Fiiday the
28th when 1t seems that transfersilodged up to Sitwiday
the 22nd were placed before them At least one trans-
fer lodged after the 22nd was placed before them espe-
cially for disappioval as the tiansferee was 1 minor

The transfers signed by Pitvardhan were lodged
with the Compny s follows —

1 Tr 65 Shares On the 25th Novemnter

27Tr 95 Do

3Tt 5 Do

4Tr 5 Do

5T 5 Do

6 Tr 10 On the 26th November

7Tr 10 On the 27th November

8Tr 10 On the 27th November

9 Tr 10 On the 27th Noyumber

10 Tr 159 Undated but from its senal number lodged

presumably on the 28th November
poss—
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notice fiom Staflord 1efused to 1egister 1t Henry filed
a bill ngunst Stafford for specific perlormance to which
Stafford pat 1n 1w answer Ten daysliter 2 petrtion for
winding-up was presented on which 4 windmg-up
ouder was made The master of the Rolls put Hemy
on the list of contizbutories On appen], Tainer, I J held
that the Contt bad Juuisdiction under section 35 but the
cise wasonemn which the junisdiction should not be
exeicised Curns It J held that there had been no
default on the put of the Company and there was,
therefore, no case for the 1ectification of the register
Though 1t must now be tilien as settled law that under
section 35 of the Epghsh Companies Act, 1862, the
Courts had, and under section 32 of the Indian
Companmies Act, 1908 the Courts have, junsdiction to
decide questions 1n dispute between members and alleged
members whethet ot not there has been default on the
put of the Company stall that jurssdictron will not be
exercised after 1 winding-up has commenced unless
there has been defanlt o1 unnecessary delry on the pait
of the Company  Even f there has been such default
o1 delay the Court will not 1ectify the register at the
nstance of the Liquidator Sichell s case®, sec Buckley,
p 36(9th edn ) .nd Hsbury’s Laws of England, Vol V,
p 498 If 1t was not for the decision of Milins, V C 1n
Ward and Garfif's case®™ the apphieant’s contention
would be unuguable, but both the leuned authors
above mentioned, while 1ignoning that decision, 1ely on
the hagher authouity of Shepher d s case® for the propos -
tion they lny down which has never been considered
as having been over ruled by the decision in Shaws
case®™ 1 which there was 1 question of disputed
ownership of shares in a going concein, which the

® (1867)L R 3 Ck 119 @ (1867)L R 4 Eq 189
9 (1860) L.R 2 Eq 564 L B 2Ch 16
4 (1877)2Q B D 463at p 482
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Directors left to be decided by the Court In the case
of the register of * Company being wound up, 1t has
bLeen sud that as the tree falls so it mustlie The
register must be cortect unless theie hns been defwult
or delay on the put of the Company In other words
the apphecant must show sufficient 1eason fo1 the omis-
sion of the respondent s name on the 1cgister and thae
can be no saffictent reason unless theie has been defanlt
or delay on the put of the Company Evidence has
been given on affidwnit and vea roce 1egarding the
practice of thus Company mn registering tiansfers On
behalf of the applicant 1t 15 lleged that the practice
was for all transfcrs recerved up to the day before a
Directors Meeting to be placed befoie the Boud on
behlf of the 1espondents that only transfers lodged np
to the end of the previous week were placed before the
Bomd at then Meeting 1 the followmg weeh

The usual dty for Boud Meetings was Tuesday On
the 25th November thete was no Meeting as the
Manager was too busy engaged 1n certamn Cowt
matters The Bomxd did not meet until Fuday the
28t when 1t seems that transfersilodged up to Saturday
the 22nd wete placed before them At least one trane-
fer lodged after the 22nd was placed before them espe-
aally for disappior 1 1s the trnsfeiee was a minor

The transfers signed by Patvardhin were lodged
with the Company 15 follows —

1 Tr 65 Sharey On the 25th Noveml er

2Tr 95 Do

3Tr 5 Dy

4Tr 5 Do

5Tr 5 Do

6 Tr 10 On the 26th Moy ember

7Tr 10 On the 27th November

8 Tr 10 On the 27th November

9 Tr 10 On the 27th November

10 Tr 159 Undated but from 1ts senal nunber lodged

ly on the 28th N \!

P
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1915 The trinsfer signed by D Hunamdas was lodged on
T\Diax the 27th November
SPECIEB\R
?-rn The tiansfer signed by Gudhaulal H  Mehtn was
- ™ _- lodged on 27th o1 28th
Sor apn
MussEn And the tiansfer signed by Jagjivandas K Shah wag
Wasl

e lodged on the 27th  Obviously if the Meeting hnd been
C:‘A Pir Teld on the usual day Il these trinsfers weie lodged
MPEAY 60 1nte to be pluced before the Board

The only Dircetor svho was called to give evidence
was Sir Jugmohandas Varynvandis  He sard the usual
practice was for transfers completed in the previous
week to be put before the Board 1t their Meeting mn the
following week The tiansfers weie initialled by the
Managet, Chunilal o1 lus assistant Vithaldas to show
thete wisno objection to the tiansfer and wien <o
mitrlled they were approved by the Boud withoud
fatther 1nquuy  The Directors initialled the tiansfers,
1t ipprosed  They might 1mtial them before the actual
Dusiness of the Meeting commenced The minutes of
Durectors’ Meetings do not show the serial numbers of
the t1nsfers which weie wppioved of by the Directors,
Lut only the nombers of those trinsfers which were
not approved It his been aigued thabt becnuse tho
t1wnsfer of shue No 06312 which was lodged on the
96th November 1913 w ts 1ejected all tiansfers lodged
up to the 26th November were placed before the Boud
and approsed, but 1t 15 quite clen thit no tinsfer
which s not been 1nitialled by the Ducctors can be
sud to have been approved by the boud The above
mentioned tinsfer wis brought before the Board at
once to be 1ejected so that the vendor and the pw chaser
might know s soon as possible that the transfer would
not be allowed In re exvmination Sn Jugmohandas
smd that there was nothing to pievent Chunilal and
Vithaldas pletng Lefore the Boud tiansfers lodged
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on the dv previous to the Meeting  None of the othel
Darcctors bue come forw nd to depose tht the priclice
was othersase than 1s stated by Sn Jugmohwds 1
do not attich much 1mpo1tance to the evidence of Hire
Il \ourun who does not seem to hve been tetually
attached to the Shuc Deputment  Puashn i Visudes
wis the connter-clak 11the Shve Deputment It was
lus duty to 1ecenve transfers and see that the signatuics
wete 1 order  If they weie he took the tiwsfu to
the clerh 1n charge of the Department for hun to umtial
1t In the evening tecelpts were made out for the shiley
lodged for transfers during the day The following
day, the tiansfers with the shues wd iccerpt forms
were sent to the Mauaging duirector and would come
back wathin an hom o1 so  The witness hept 2 10ugh
13z1ster book 1o w ueh tiansters wote oateied bt I
conld not get fiom him . satisfictory answer to the
question when this tegister wasmde up  He first sl
“on the evening of the d1y on which an ypplicition was
tecened 1t wag enteted on the rough 1egista ™ Then
he swd the 1ough register wis made up fiom the
receipt-boohs when the applicition was 1eceived back
from the manging Duector’ Fmally he sud, ‘I
cotered the partienluson the 1ough 1egister the day
I1ccerved the application’ Thewitness also sud that
Boud mecetings were generlly lidd on v Taesday

'Lyansfe r forms recerred fiom the last Toesday up to
the Menday befote the Mecting weie placed befora the
Board He used tomake the transfers into a bundle and
put them the sune day on the desk of the cdak 1n

chuge who sent them to the Duectis Before the
28th November work had fallen into ulears and theie-

forc 2l the tinsfers could not e sent up s usuil Ho

sud the practice wisnot to send up tiwnsfers to the

Board before they were entered 1 the 1ough register,

bup tlus statemont was not quite cowioct, o1, ab any Late,
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the mactice was not observed dunng the lnst week
At the last Meeting transfeis 1ecerved before the 251d
November weie placed before the Boud wd 1 gieat
many of them had not been entered in the rough
1egister Tt must be noted that this witness, whatevel
the actual practice was, Ind nothing whateser to do
with the decision as to whit foims should be placed
befoie the Board that was the duty of the cleih 1n
chaige of the Shate Department Mathmadas was the
clerh 1n charge fiom 1907 until May 1913 when he was
appointed the Manage: of the Poonq Branch He used to
send the t1mnsfers up to the Board Meetings He was
very positive that his practicc w1s to send up transfers
which had been lodged up to the Satmday pevious
to the day on which the Board Meeting was held
There was nothing unteasonable 1n such 1 practice not
was there any reason why the witness, who appeued to
me to be 1 most 1espectable man, should say that he did
not send up forms lodged on < Monday 1f, as a mntter
of fact, he nsually did so When he took charge of
the Department he found there was no settled practice
and so he 1nstituted the practice he deposed to  If there
was any doubt about a tiansfer foum o1 .f there were
1ensons for objecting to 1t 1t might be placed before the
Board at once 1n o1der that the purchaser might have
notice as soon as possible

It was the duty of the witness to make enquiies
about the purchaseis and to report to the Managing
Director

It certamly does appear from the records that at the
Board Meetings held after the transfer books were re-
opened after being closed for 1ssue of dividend warrants,
transfers lodged on the previous day may have been
placed before the Board for approval, but there 1s no
certainty about that since the minutes do not give
partioulars of transfers approved but only of tranfers
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rejected Mathuradas did say that on such oceasions
such pplicitions s were completc could be placed
Defore the Bowrd Lut thit would not be posatble with
applications ledged the dav before  The fict that 1
transfar lodzed on the presious davy wis retectad by the
Board the next dw does not prove 1w I huwe already
shown, thit all the other transfers lodged that dqy
wele pliced before the Boud wmd approved After
Mathuradasleft one Khndwalla took his place but he
frankly admatted he | new nothing bout the business
and did not hnow up to what dw trnsfers submitted
ton Board Meeting liid been lodged

Tithaldas Puehl wns ssistint to the Managing
Durector and used to initial tiansfers fiom August 1913
He said, as far 1s he hnew, applications 1eceived up
to the dav previous to the Board Meeting were present-
ed to the Board, but he had to admat 1t was not 2 paut
of his duty to see wlich forms were subnutted to the
Directors and he conld not say what was the practice of
the Head of the Shue Department when putting trans-
fer forms before the Board He was directly interested
1n these proceedings as he had sold fifty shares and
lodged the transfer on the 20th November Pereira, the
ledger-clerk, said that transfer forms lodged prior to
the day of the Directors’ Meeting generally came to
Inm to be posted, aftex having been appioved by the
Board, but all the witnesshad to do was to post the
transfers 1n the ledger, and in cross ex untnation he
said 1t was generally a week before lhe Directors
approved a transfer after 1t was lodged The witness
seemed to me to have been brought to depose to a
practice about which he knew nothing I asked him
whether 1t was his business to consider how many days
had elapsed between the date on which the transfor
had been lodged and the date of the Directors’ Meetang
at which 1t was approved and he said no
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It 15 1mpossible, therefore on this evidence, to come
to the cenclusion that, nccording to the usual practice,
trantfers lodged np to the div beloie 1 Dnectors’
Meeting weie placed before the Boud  Itis not even
cettuin thit the tiwsfels weie entered 1n the rongh
iegistal before they were matinlled by the Mamging
Duector irdaf they were entered after berng so -
trdled they could not, 1n the ordini vy course, have been
placed before the Boud until the second day at the
eultest  kien by the 28th November all the t1insfers
lodged up to the 22nd had not been registered while
those lodged up to the 27th Novembe:r had been
1mtiilled by Vithaldas  But even assuming that in the
ordinay conlse of business tiansfers lodged the duy
before the Meeting were placed before the Boud, it can-
not be sud under the puticnlit encumstances of this
cage tht there was 1y unnecessary delty 1n not approsv-
g, on the 23th, t1wsfurs lodged on the Zoth and fter
A petition to wind up the Company had been admitted
on the 19th with the 1esalb that 2 very large numbel of
shnre-holdcis chme out to sell then shues The staff
of the Bank w1s quite unable to cope with the 1ush of
transfers <o that on the 25th November even those
which bad been lodged up to the 22nd November had
ot been 1ogululy deitt with  Ihelefore, 1t wes quite
1mpossible to deal with tiansfers lodged after the 22nd
except, 10 the most cuisory fishion, for the purpose of
sceing whether there wasany objection on the face of
the t1 wsfors which would necessarily lead to thou 1ejec-
tion  Considerrng the allegations made 1n the petition
of the 19th reguding the fans of the Company the
Dutcctors wonld only have bLeen doing then duty if
thoy had 1cfusud to ded with any furtha transfers
untal they had satishied themselves tht these alle g itions
1ind no foumdtions 1n [et, but 1t seens that without
moling any wquuies they weio prepued to go on
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appioving 1s many transfors as were placed hefore them
The Dict that practicliy all the fransfars lodged up to
the 22nd November wae phwcd efore the Boud
althongh 1n conscquence of than numbar thay hd not
all been entored in the 1ot istar wdds consuder thle
support to the (videnee of Mathurwhs Ihadore Tlind
that the usuil prctice was to colleet trmnsfas up to a
Saturd tv and put onls those hefore the Boud at then
Meeting 1n the week followng whether 2t was held on
Tuesdny oron nlatcr dwv in the weel  Diven assum-
ing that tiansfers lodged up to the ¢y befoie the
Meeting were pliced before the Bourd 1t was 1mpossi-
ble to do tlus at the Meeting of the 25th owing to the
enoimous number of tiansfas  Therefole 1n no cise
was there defwlt or unnecessuy delyy 10 doling wath
the tinsfers in the<e summonses

In putienlar the appheant can bve no case s
reg uds the transfers out of those for 119 shaes evident-
1y lodiged on the 28th November wluch wele incomplete
owing to alteirttions not htving been imtiidled by
DLoth puties wmd wlhich would not, 1 my cvent, have
DLeen placed before the Boud

Tle Taqmditor Ins 11ghtly tilen no part 1n these
proceedings except to wssist theConrt when requued

Tl e applicant thereupon appealed

Sttalvad \nd Kanga for the appellant

Stranyman, Advocite General, and Inveraridy, for
respondent No 1

Jinnal and Desat for respondents Nos 2, $and 4

Campbell, for 1espondent No 5

Setalvad —Purchase of shares complete on mgning of
transfers  Ownership has passed to the transferce,
and the regtster of shareholders mast be 1ectified This
ghould have Dbeen irrespective of delay  Transferor
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entitled to indemmty No concern of s whether
shares actually trinsferted 1n register Contract of sale
does not 1mply any undertaking that names will be
changed on 1egister Transferee must indemmfy trans
feror against cals Loring v Davis®, London Founder s
Association v Clarkee®, Kellock v Enthoven® Sec
tion 58 applies “whether there has o1 has not been default
on the pait of the Company ” These words were omztted
from section 32 of the Act of 1908 In England if the
Court 1s satrsfied that tatle 15 :n purchaser 1t will ordes
1egistiation  See Ward's case®, Shepherd's case®, Ex
parte Shaw®, Ward and Garfits case®, Walker's
case®, Musgrave and Hart's case® Nation s case®®

Scorr, C J —Tlus appeal auses out of 1 decision of
the learned Chamber Judge upon four summonses tahen
out 1n the matter of the Iiquidation of the Indian Specic
Bank In those summonses the applicant, Soabn
Nusserwanjt Pochkhanawalla calls upon the opposing
parties, ¢ A Patwardhan Damodudas Hemandas
Girdharlal Halal Mehta and Jagpwandas Kohandas
Shabk to show cause why the list of contibutorzes
should not be amended by substituting thenr names m
place of the name of the applicant i regud to the
shues specified 1n the smmmonses  The application 15
made under section 38 of the Indian Companies Act
(VT of 1882) and the Comt 1s ashed to make an order
upon the summonses on the ground that 1t has the power
under section 147 of settling the hist and 1ectifying the
1egister 1 cases 1n which such 1ectification 1s 1required
m pursuance of section 58 Section 58 miovides that

) (1886)32 Ch D 625 =~ ©(1838) 20Q B D 576

® (1874)L R 9Q B 241 ® (1866) L R 2 Fq 226
®(1866)L R 2Eq 564 L R 2Ch 16

" ©(1877)2Q B D 463 @) (1867)L R 4 Eq 18)

@ (1866) L R 2 q 554 ® (1867) I, R 5 Fq 193

- - () (1866) L R 3 Eq 77
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if the nume of any person 15 frandulently or without 1915
sufficient cause entered m, or omitted from, the 1egister Taprew
of members hept by anv Compnny, or if deflt 15 mado 5"%::3“!
or unnecessary delay takes place, 1 entering on the In re
register the fict of anv person having censed to be a Sonamn

member of the Compans the person or member aggliev-  Nossen

ed or anv member of the Company or the Company “";‘"
itself, may make an applieation for the rectifieation of ‘(‘J“QD;?
the register

Cases in which an application mav be made concetn,
therefore, the 1cts or omassions of the Company heeping
the register  In the case of an omission appearng by
reason of the fact of 1 person having censed tobea
member not betng entered 1 the register, 1t 13 necessary
toshow that defanlt has heen made or unnecessary delay
has taken place on the part of the Company Leeping the
register In all other cases, 1t 15 enongh to show that
the name of some person 19 fraudalently or without
suflicient cause entered 1n, or omitted from, the register
kept by the Company Thus the evidence 1n every case
must be directed to the acts or omissions of the Com-
pany

In the present case, the grievance 19 that the appl-
cant, baving sold his shares to the opponents on the
summonses before the order for winding up was made,
has not been entered on the register as having ceased to
be & member and 1t would, therefore, seem that 1t 18
necessary to show defiult or unnecessary delay in
entering that fact 1n the register on the part of the
Company  But even 1f we 1ssume that, as argued on
behalf of the applicant, the case may he treated as a cise
of omission from the register of a person who 18 not
complaining of the omssion, still an bsence of suffi-
cient cwse has to be shown, and we are of opinion that
upon the evidence, no absence of sufficient cauge, no

default and no unnecessary dely 1s;proved
BEsS=4
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For these reasons we think that the leained Judge
was right in the order passed by hum which we now
affim and we dismiss the appeal with costs

Attorneys for appellant Messrs Payne §& Co

Attorneys for respondent No 1 Messis Dhanyshah
& Batlwala

Attorneys fo1 respondents Nos 2, 8,4 Messrs Bhat
shankar Kanga & Gudharlal

Attorneys for respondent No 5 Messrs Latéle § Co

Appeal dismrssed
G &N

APPELLATE CIVIL

Before Mr Justice Batehelor and Mr Justice Hayward

HARKISANDAS SHIVLAL AnD oTrERS (ORIGINAL PLAINTIFFS) ATPELLANTS
v CHHAGANLAL NARSIDAS AND ormERS ( ORIGINAL DEFENDANTS )
BESrO\DENTS ©

Crtil Procedure Code (Act } of 1908) Order I rule 8—=Suit by plamtifs as
representing the sectron of a caste to fale account and lo rvecover moneys
belonging to the section—Meeting not properly convened—Surt opposed by
numeraus members of the section—Suit as representing the plamnbifa supported
by alarge number of the b Rey & suit not bl

The caste of the Dasa Lad Banias of Broach was dimded into two sections
Loown as the Mojumpunas and Sheheris  The accounts and the funds of
each section were separately hept by defendant No 1 who was the headman
of the whole caste  The plaintiffs were anthonsed to bring the present sut
at o inecting at the Mojumpuria section held on the 28th Apnl 1909 It
appuared that the meeting was itregularly conmvened The plaintiffs brought
the present suit under Order 1 Rule 8 of the Civil Procedure Code to tske
accounts of the funds belonging to the Mojumpur s section from defendant

© Becond Appeal No 644 of 1913
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Mo 1 and to recover from thun the amount that mught be found due on such
accounts being taken  Out of the 183 members con tituting the Mojumpuna
ection 112 supported the plantifls contentions wlulst 70 memLers support
ed those of defendant No 1 The Fust Court granted the reliefs sought

Lut the Dt tnet Court disallow ed the sccond telief  On second appeal —

Held that the swit as con tituted mu t fail for the plaimtifls could not
represent nor sue on behalf of thece numerous members of the Mojumpur
section who admittedly were w diametrical jopposition to them i the present
controversy

Held sl o that the plamtifis could not call in aid the private expressions of
con.ent obtaned after suit filed so as to supply that authonty wlich was
admittedly lacking at the time when the st was 1n fact filed

SECOND appeal fiom the decision of P J Tueyarkhan,
District Judge of Broach, vaiying the deciee passed by
Vadilal T Parekh, Fust Class Subordinate Judge at
Broach

Swt for talang accounts and 1ecovering money

The Dasa Lad Bama caste of Broach was divided
mto two sections The one was known 1s Mojumpurias,
and the other as Shehenzas Each section had its own
funds, of which separate accounts weie kept The
account-books and the funds weie with defendant No 1
who was the sheth or headman of the whole caste

On the 28th Aprl 1909, « meeting of the Moyumpura
section was held, at which a 1esolution was passed
authorzing the plaintiff to sue defendant No 1 for
taking account of his management of the fands belong-
ing to the section, and to recover the funds from him
The meeting was not convened in the usual way and
not held at the nsual place It was attended by 58
members of the caste, of whom only 38 were lahana-
vallas, e, persons qualified to vote, out of 183 lahana-
vallas 1n the section

The plantiffs biought the present smt, under the
provisions of Order I, Rule 8 of the Civil Procedure
Code, to take accouuts of the funds belonging to tho
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Mojumpuria section, and to 1ecover from him the amon
that may be found due on such accounts being take

In the course of the suit, 70 members of the Mojur
puria section, appeared and suppoited defendant No
1n lus contention that the meeting of the 28th Apnl 19
was not ptoperly convened 112 members of t
section presented applications supporting the plantif]
position

The Subordmate Judge granted both reliefs sougl
holding that the meeting of the 28th April 1909 w
properly convened, and that the plaintiffs were dal
authorised to bring the surt

The District Judge, on appeal, was of opinion th
the meeting was not regularly convened He, ther
fore, declined to grant the second 1elief, on the follov
g grounds —

1t is proved by the evidence of plamtiils own wiinesses that the mectn
m question was not duly convened That bemng the case those who ke
away from 1t were withm their nghts n downg s¢ and the resolution passed
the meeting could pot bind them nor could 1t be treated as a resolution of 1
Mojumpur sectton It was merely a resolution of the persons who has pass
1t and st could not for & moment be said that the platiffs were outhons
by the Mojumpur section to bning the suit It 13 not a Mojumpur section of
majority of that section that wants to get the funds into its own hapds b
only & mmorty composed of fifty erght members of the section who wighes
doso The case reported m I L R 1" Bom 507 has therefore 1
applicatton here and the Court c&nuo! gna effect to the reso]uzmn [
which tho swt §s based ©

Moreover defendant 113 admittedly m manigement of mmoveable prope
ties which belong to the entire caste and could only be 1n management there
for the entmre caste and not for the sections composing it A substantial pa
of the caste fund coussts of three endowments sdmittedly made to the enty
caste for givang caste feasts on certain days The amounts of these endo®
ments have been divided into two equal shares and one such share credited 1n th
account of each section  This must have been presumably done by the entr
caste for as I said above the ecndowments were made for tho benefit of th
entire caste 2nd not for each section separately The feasts are given to th
entiro caste and not to each soction soparately and the expenses are equall
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divided betneen the two and delnted to thewr re pectne accounts  Now if the
Mojumpur people get all the money 1 the Mojumpur XRafa to ther own
hands thus arrangement would te up et But 1t 15 obvious that the arrange
ment could not be up et except with the concurrence of the entire ca te  The
Court cstnot do anything wineh would bning about that re ult for that would
be an iterfercnce witn the aut nomy of the cate It appears that latterly
defendant No 1 bad made an unanthonzed alteration 1n the accounts m relation
to these endowments  He had removed the credit atems relating to the endow
ments from the Lhatas of the two sections and nstead opened new Rkatas in
the names of the donorw and transferred the items to tho e Xkatas

If the alteration 1n the mode of heeping accounts was prejudicial 1t was no
more prejudicial to the Mojumpur section than to the aty scction It s
true that the alteration was unauthonzed DBut the proper remedy of the
plamntiffis and therr partians was to move the caste to rescind the alteration
and not come to Court to gct half of the endowment money mto ther own
hands Defendant No 11s 1n custody of the ca h placed to the credit of the
Jlojumpur section in pursuance of the schieme under which the two separate
funds have been formed and are bemn, added to by the caste from the caste
endowments and the revenues of the caste properties Heis 1 my opimon
not the agent of thns or that section but 1s & tru tee of the whole caste The
character and extent of lus responsibility to the sections are the rame as these
of any trustee of a caste to a member of the caste He does not hold the
funds 1 question as agent of the Mojumpur section but as trustee of the caste
and cannot part with them without the orders of the caste

The plamntafls appeiled to the High Court whalst
defendnnts filed cross objections to the deciee

B J Desar, with 7' B Desar, for the appellants —
‘We represent the Mojumpnr faction The smt has been
brought by us on behalf of the faction under the provi-
stons of Order I, Rule 8 of the Civil Procedure Code,
1908 The plaintaffs were authorized to bring the smt
at 2 meeting of the faction, wheie a resolution was
passed by 56 membeis out of 180 members constituting
the faction  Thus, at the meeting 56 members support-
ed the plaintiffs , but since the mstitution of the suit
other members have putin an application supporting
the plainhifis and some members have written letters
approving of the plaintiffis’ action  These with 56
members who passed the resolution, number 110
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Hence, 1t appears that the pluntiffs ale supported by
110 members, when only 72 members support the
defendant The loweir appellate Couirt has held that
the meeting of the faction was not duly convened, and
the 1esolution passed was not valid and legal Even if
that finding were aceepted, the piesent smt should be
maintained, supported as 1t now appears by a large
majority of the faction See ZLalp Shamypwv Waln
Wardhman @

H C Coyay, with D A Khare, for 1espondents
Nos 1to4, 6,7, 9,10, 18, 14, 16, 18, 21, 25 to 27, 31 to 36,
38 to 40, 42, 45, 48, 51, 52, 59 and 62, was not called
upon

BATCHELOR, J —The pluntiffs, who a1e the appellants

before us, are ke the defendants members of a caste
known as the Dasa Lad Banias of Broach, and the ciste
15 divided 1nto two sections known as the Mojumpurias,
(Mojumpur being < hamlet of Broach 1n whach certun
members of the caste lived or used to Iive), and the
Sheherias o1 the aty section The pluniiffs belonged
to the Mojumpm section, while the piincipal defend-
ants belonged to the Sheheria section The plamntiffs
1n their plaint set out that they weie authoiized by the
Mojumpmz section on the 18th of Apiil 1909 to bring
this smt, which they accordingly did bring unde
Order I, Rule 8 of the C1vil Procedme Code, as 1epresent
g the members of the Mojumpur section The object
of the swit was to depose the 1st defendant from the
position which he appems to occupy both in the
Mojumpuiin and 1 the Sheherin sections of the caste,
and the puncipal prayeis made 1n the plaint weze that
the accounts of the Mojumpum: section shonld be settled
from Samvat 1953, wnd that the st defendant should
be compelled to pay to the pluntifls the 2mount that
might be found due npon those accounts being taken

L) t « ™ (1895) 19 Bom 507
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The trial Court made a dectee m frvom of the plaunt-
iffs, but upon appel that decree was amended by the
learned District Judge who 1efused the prvver that the
st defendant should be cilled upon to iefund the
moneys due to the Mojumpur ~cction, thongh he allowed
the plantiffs clum to the extent that accounts should
be taken from the 1ot defendant  I'rom that decieo the
plaintiffs bring this present appeal  while the 1espond-
ents have filed cross objections tn 1espeet to that poi.
tion of the deciee winch was i the plantifls’ favowt

We have had 2 vers careful arguament from M1 Desai
on behnlf of the plintiffs appellants but I am of
opinion that this swt was misconcersed and must fajl
AsIhue shown, the pluntiffs puported to be suing
on behalf of the whole Mojumput section, or sul casto
by vartue of Order I, Rule 8 But 1t scoms to me Jemr
upon the very face of things that the plaintifls could not,
under Order T, Rule 8 sue on behalf of those numerous
members of the Mojumpu section who adinittedly were
and are 1n diametrical opposttion to them in thiy pre-
sent controversv In no sense conld those persons be
said, I think, to be repsesented by the pluntiffs in thig
smt For in nosense could it be sud, 1s the Innguage
of the Rule requires, that they and the pluntifis hold
the same 1nterest 1n the surt and that the pluntiffy in
bringing this suit were swng for o1 on behnlf of thes
dissentient members  But then 1t wns sud that in uny
event the smit was good, "considered 1s brought by the
plaintiffs for themselves and for those membets of
Mojumput section who at the meeting of 18th of Apjl
1909 1ccorded then opinionsin fivour of the plaintjfly’
views Theie however the dufficults 15 the Icapped
appellnte Tudge s finding of fact thnt this mecting 4
wregnluly convened and M1 Desu has very py iyt
and cindidly admatted that tht finding of {1t s bind.
g upon hum 1n second appe il
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The result, therefore, 1s that the constitution of tlus
suit cannot be justified by reason of anything that toch
place at the meeting of the 18th of Aprml 1909 That
difficulty was, as I understand, admitted by Mr Desal
who, however, sought to remove 1t by reference to
events that occurred after the filing of the swt, and the
contention was that, although at the date of the filing
of the smt, the plaintiffs wete without that authority
upon which thev puiported to base their smt, yet such
authority was subsequently supplied to them by the
ciicumstance that after the filing of the suit numerous
members of the Mojumpur section communicated to the
plaintaiffs thexr adherence to the position which the
plamntiffs were adopting  Thus by the application,
Exhibit 73, 42 such members expressed their adherence
By the letters and posteards, Exhibits 74 to 87, 14 other
members gave 1 like expression of opinion The total,
according to Mr Desar’s caleulation, would give 112
members consenting to the pluntiffs’ action out of a total
membership of 183 Now 1t was admitted 1n the course
of the argument that in this matter theie is meither
statutory law nor custom which can gmde us to a
decision, and that 1n consequence under the Regulation
of 1827 our determination must be founded upon equity
and good conscience But 1t seems to me that the rules
of eqmity and good conscience forbid the inference that
an expression of opimion obtaned i private after 2
st filed 15 on the same level ns the open casting ofa
man’s vote at a public meeting For, at the public
meeting there are his fizends to support him, and there
are his adversaries to correct him or any other membel
on s side 1f any misiepresentation or exaggeration
ghould be used 1n argument whereas opinions obtuned
by one party i private behind the bach of the other
party mav be obtamned by inducements or representa-
t1ons which, 1f they were known to the Court, would not
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be approted by the Qonrt I thunk, therefore, that 1t 18
not possible to call1n aid these private expressions of
consent obtauned after suit filed so as to sapply that
authority whiel was ndmittedly lnching at the time
when the smt was 1n fnct filed That being so, the
smt as constituted must, I think, fail

‘We have carefully considered whether under Order 6,
Rule 17, we ought not to allow, even at this late stage of
the Iitigation, the plaintiffs to amend their plamt I
am of opinion that pexmission ought not to be granted
for the reason that1f 1t were granted, 1t would expose
the defendants to an injury which cenld not be compen-
sated 1n costs For the amendment of the plaint 1n the
manner snggested would alter the whole fabiic and
character of the smit and however the amended claims
might be worded, the 1esult would be that they wonld
be claims now sprung upon the defendants for the first
time, claims which the defendants up till now have
never had any opportunity either of considerng or of
resisting

In my opinion, therefore, the whole suit fails and
should be dismissed with costs throughout

HAYWARD, J+ —] entirely coneur

Sust drismissed
R R,

b Bms
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=7 ‘Defore My Justics Batchelor und Mr Justice Wayward <« 3

MANILAL GANGADAS DESAL An'n ‘oTmeks (omoirar Drrexpirts hes''3
To 7 AND § 70 12) Appritavis v ‘Tur SECRETARY ‘or STATE ror
INDIA v COUNCIL anp ornkbs (OR1GINAL PLAINTIPFS AND DEFEADANTE
Dos 1 A 2) Rrsro\peaTs ©

{Bombay District Mumespalipres Act (Bombay .,m 111 of wox) m!m 12t

Liability of Ct ltars for pplied  funds ool b
Secretary and accounts clerk of the Mummyuhty—- Muamlmalmn
interpretation of—Suit by the Secrelary of Slate for Indta m Counml

The Sectetary of Stete fur Indir quxm\ sued to Tecover & sm-n vi money
from the defendanta the first two of Whom were the Secretary ‘and Accounts
Clerk of a Mumeipality the rest befng the Counclllom thereof The sum
claimed was the M ! money embezzled by defendants Nos 1 and 2
The haﬁuhty of fhe reummmg defendants (defendunts Nos 3 fo 12) was based
wpon sectiolr 42 of the Bombdy Dystrict Mumcipalites Act (Bombay Act 11l
of11901) !tDefendants Nos 3 to 12 contended that gection 42 was not

plcabl L a3 the embezzl by the pmd servanta of the
xMumc:puhty would not amount to msappligation of the Mumapal funds
within the meaning of the section  The lower Court overruled the conteation
and decreed the st The defendants Nos 3 to 12 haung appekled to the
"High Court —

Held confirmung the decree that the operation of section 42 of the Bombay

Dustrict Mumerpalities Act (Bombay Act IIT of 1901) was not restrcted to
pp made by any C {ltar or Councillors , but it epplies to any
mrsapplication by whomsoever made

®Furat Appeal No 21 of 1913

1The section ritns ag follows —
Every councullor shall ba personally luble for the misapplication of any
fund to which he shall have been a psrty or winch shall have happened
through or been facshtated by gross neglect of lus duty a3 a councillor and
may be sued for recovery of the moncys 8o musapplied a9 if guch moneys had
Veen the property of Government
Provided that no councillor shall be personally lable 1n respect of any
contract or agreement made or for any expense 1curred by or on b half of
the Muawtpality  the funds at the disposal of each Munseapshty shall be
liable for end be charged wath all costs 1o respect of sny such contract of
agreement and all wuch expenses.’

]
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Per Batenzror J ~— Thecentextn wench e werd m epphicelicn ccenrs
indicates that the word 13 enipleved rather i the Liczd erd pryuler ecuse tlen
10 the narrps or etyinol gieal sen e There 1s no requirement that the nns
spphation must be by the Councillors themsclves or by any speuihied persces
whatsoever and the use of the pa sne word  boppened  tcems to supgest
#lso that the scope of the ecticn exterds fo o mren) | repnatice of 11e Bumoyal
funds by a Mumcipal employee  provided only {hat the nu spyropriaticu was
facilitated by the Counaillors gro s reglect of their duties

Per Haywarp J — Any diversion of funds however caused from their
proper purposes would be covered by the wide term  misappheation Yandats
1m that wide cense that the term has been ntroduced 1nto sectioh 42 of the
Act. It has purposely not been restricted to & imsapplication to wlich a
Coupcillor shall hase been a party  Lut has been apphed espressly to »
misapphcation wbich shall have happened through or been facilitated by groes
neglect of duty by » Counallor that1s to say which has happened by ony
other agency through the gross neglect of a Councillor

bR SN IE
APPEAL from the decision of B C Kennedy, JDlstr’xch
Judge of Ahmedabad

~ Buit to recover a sum of money : ¢

’ [ |

The amount 1n smt was embezzled by defen’(xl‘ant 'I\z‘o‘ 1
who was the Secreta1y of the Kaira Municipality and
defendant No 2, who was the accounts cleal. of the
Municipality It consisted of threeitems of Rs 200,
Rs 81-13 6 and Rs 420, which were falsely debited 1n
the account books of the Mumeipality as having been
paid to a contractor pamed Yasin The defalcations
complained of occurred from December 190v to Feb«
ruary 1904  About this period the defendants Nos 3 to
12 were Couneillors of the Mumapality compostng the
Managing Commuttee, and some of them wete appointe
ed aunditors

The Kaira Municipality was superseded by Goveine
ment on the 22nd May 1909, under section 179 (1) of
the Bombay Distiict Municipalities Act (Bombay
Act III of 1901) It was ie-constituted on the 1Gth
August 1012, -
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In the menwhile, on the 24th Aungust 1910, the
Secietary of State for Incia 1n Council filed the present
smt to 1ecover the amount embezzled with interest
irom the defendants The habulity of defendants
Nos 3 to 12 was based upon the provisions of sec
tion 42 of the Municipalities Acs

The defendants contended nfer alia that the plamntiff
had no right to sue, that the swmt was barred under
section 167 of the Bombay District Municipalities Act,
and atticle 36 of the Lamitation Act, and that the jules
1mposing upon the Managmg Committee o1 its Chau
man the dut) of cheching the accounts o1 contvalhing
the Secietary wetre wlira vires

The Distiict Judge held that the suit was not baired
under article 36 of the Limtation Act o1 section 167 of
the Municipalities Act, that the rules wele not uwlira
vires that the defendants Nos 1 and 2 had ms
appropuiated the amount in swit, and that the nus-
appropulation was facilitated by the gross meglect of
duty by defendants Nos 3 to 12 The leained Judge
fuithe: held that the plamntiff was entitled to bung the
stt, on the following prounds —

To clear the way 1t may boe said that there 11 no evidence at all that the
corporator defendants or any of them were at all accomplices 1n the frauds
perpetrated by defendants Nos 1 and 2.

Tl swit a8 regards the corporator-defendanta 18 brought under section 4°
of the Muntcipal Act which renders every Councillor Liable personally for the
nusapplication of sny fund which shall have been fecilitated by gross neglect
of hisduty ¥» a Cottucillor

I find that the corporstor-defendants were bound to exercise the powers
copferred on tham by therules 4hat they-andn particular gefendantho. B the
chairman and defendant do 8 ghe acting chawman and dofendsats hos. 4 &
and 10 the auditors from tugo to time did entuscly neglect to prrform fheir duties
tnder tho rules avd'Y find tirmt wiech deglect-wea “very gross wud I flnd that
f wiich pegleet Lied ot bem flirse dromis ‘would probebly wot imve tueo
Soumittad, or 1 committed, would bave been eurlior dutoctod cul] Srougln to
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the notice of the general body and that recovery might have bean mads which
18 pow unpossible

As vegards the title grven by sectron 42 the effair s 88 1t was but as
regards the secion 179 and the nghts confured thereunder matters have
much changed  The eurt 13 of & two fold natuse agemst the eervents of the
Mumeipality end aganst indiidual corporators  The suit agaret ndividual
corporaters 1s brought under section 42 but tlus gnes no nght of ent against
cervants of the Mumapality  Governments nght of swt sgawost the
servants that 1s again t defendants \o< 1 and 2 depended on the nght of the
‘\lnmcxpamy o sue 1t servauts for malfeasance wiich nght I hold vested m

after the rofT of the Mumecipahity If that susp

endy, the nght aguin veste 1o the Mumcipaliy and Government cea es to
possess it The words an sechion 179 sre  dunng the period of suspension
and there 1 no provision 10 the Act for Governments retawng amy of the
property which bad vested in the Mumcipality previous to susp mats
hands subsequent to recomstitution Now the Kaira Mumcipahty bas been
reconstituted by order of the Government with effect from 16th August 1912
vule Government Resolutson o 3580 of 1st Jone 1912

I thik then that Government cannot get a decree aganst defendants MNos 1
and 2 though as a fact Y have found thot these defendants were guilty of
embezzlements laid,

Accordingly, the smit was decreed only agaist
defepdants Nos 31012

Defendants Nos 3 to 12 appealed to the High Coutt

G N Thakor, for the appellints—I contend that
the present suit cannot lie at the mnstance of Govern.
ment The habihity 1 sought to be fixed wunder
gection 42 of the Bombay Iistinct Mumapalities Act,
(Bambay Act 111 of 1901) The section males esery
Councillor liphle  “ for the mueapplication of
any fund, ” upder ceitein condilions  The Connerllor
ozt bp sued for the reepvery of moneys “mp Jms-
gpphipd*  The fermy “rmsspplication ® apd “mis.
applied ¥ mre pot defined; bnt sections &1 and 52
ndicate how Municipal property and funds aie to be
applied  Anyapplication of the funds contrary to or
inconsistant with the purposes of the Aot would be a
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msapplication  t1Misapplieation -ncceszarily: mmphes
apphication  If that ‘application’ 1s wrongful, or
allegal, or nnlawful, or unauthorized,. 1t becomes a
‘msapphieation’ There must be *a conscious applica-
tion of the fund which maost tuin out to be wiongiul
or umuthouzed Theft DY a sersant or cleik” or
Secxetary flom the Mumclpal safe could be no Applicr
tion of the fund, and, therefote not 2 mlsappllc'ltlon
The thief may not apply “the money to any ptpose ab
all The clerk or servant either steals or mis-
apptropriates the moneys Misapplication as used
1n “the'*sebtion 13 dlﬁerent from wmisappiopriation
An mdlnélual Councﬂlor committing o1 abethng
the commmssfon of theft' or crimnal breach of
trust misappropriates but does not mlsappl) " The
body of Councillois voting Municipal fundsfo1 the wadd
belonging to a caste or for an object not contemplated
or authopized by the Act can be said to, misapply,’ the
funds See Reg v Mayor of Norwich® , Attorngy-
General v West Ham Corporation® , and Vaman
Mumicipality of Sholapur ® , statute 45 & 46 Vie ¢ 50,
sections 117 and 124 The meanings of the term as
given 1n Webster’s Dwtxon'u) support my uontentlon
“to apply wrongly ” “to use for a wrong purpose
and “ to misapply puhhc money” "

Bahaduryy (acting Adsocate Geneml) with § §
Patkar, Government Pleader, for theSecretarv.of
State (respondent'No 1) —The wording of sectron 42
1'to be constrned:in reference to the object and tho
purpose for which the section was enacted Sectron 30,
clause (2) renders the Councillors expréss trustees , and
the Municipal property and funds are to be leld and
applied by them as such trusfecs Thermr hability as
0 LT -
w0 N;(lB&E)EO W B 762 (Bng) 51 .uo @ {1010] 2 Ch £60

L v @ (1897) .22 Born. 848, .
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trnstees is hot conlined to acty dono by them nlone As
such trastees they are linble for any 1cts o1 omissions
on their part which are 1n the niture of breach of trust
Gross neglect will render them liable if 1t 1esnlts in
any loss to tle Mumecipality The public in thewr
1gnor'mce cannot be trusted to sue the Councﬂlors for
neglech of duty or breaches of their obhg'xtlonq as
trustees  Section 42 hag thelefore been entcted to
protect the public ngainst the consequences of neglect
of duty on the part of the Councillors In view of this
object, the word ¢ misapplication ’ was used deliberatel

to cover and include mlmpphcatlon ot misappl opriatmn
by ofhers The latter part of the sub'clause shows that
the Conneillois need not be puties to such mlgwppllca-
tion  Any musapplicatron whieh shall have happened
througlh, or been facilitated by, Councillors’ gross neglect
will render them hable to a swit See Parr v The
Altor ney-Gener al M Attor ney-General ~ \The Corpor a-
tion of Lichfield ® The Atlorney-Generalv dspinall®
The word ‘ misapplication ” 15 used 1n 1t9 broadest sense

see Murray's Dictionary and The Attorney-General v

The Corporation of Leicester @ The Councillors defend-
ants being trustees they vie hinble for any’ Lind of mis-
appropnatlon Whlch 18 occasxoned by their neglect

The latler’ r part ‘of the sectxon gives the ngh'f of smf to
the Gov ernment

-~ [ — e

7 hakor, 1n reply ~—The cases cited have no bearing
Codnerllors-aretconstituted as-trustees-by-section 50
Therr hability-under the genertd-1nwvas sufficient and
no sectron was--needed -to“dbfine- therr liability as
trustees But 1t was thought necessary to vest the
right to sue 1n Government as regards partmular kinds
of breaches-of trust These kunds have been ~restricted

Yo PUNTPENGNEIN
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16 2 wrongfnl application of Mumeipal funds by the
Councillors as 2 body Ths defendants are not sued as
Councillors, but as members of the Manngmg Com
mittee  Section 42 does not apply to them

Fumither, the suit 2s time-barred  Article 36, and not
article 149, of the Second Schedule of the Indian
Lamtation Act, apphes See Smmwasa Ayyangar v
Mumcrpal Council of Karwur® and Swachidambara
Mudahar v Kamatchy Ammal® Even 1f section 42
applies, the Government has instituted the suit on bebalt
of the Mumieipality  The right of the Mumeipahty to
bring the snit was barred under section 3¢ and =z sut
by Government cannot get over the bar The Kmng v
Morrall®™ BSee also Gunga Gobind Mundul v The
Collector of the 24 Pergunnahs®, and Pullanappally
Sankaran Nambudr: v Vittil Thalakat Muhamod ®

Next, the rules of the Muntoipality weia ullra vires
They were framed under the old Muameipal Act, and
are inconsistent with the present Municipal Act

T R Desar, for the hewrs of appellant No 3 —The
liabilaty of appellant No 3 who was the auditor of the
Mumeapelity, being in tort, ceased at hyg death His
estate 1n the hands of his heirs 18 not hahle, Chunslal
v Secretary of State® Phillips v Homfray™, Unated
Colherles, Lunted v Sumpson® and Broom’s Legal
Maxims,p 183 The Court can take notlee of events that
have happened pending the appeal ;s Rustomft v Sheth
Purshotumduas™ Even {f the sult does not nbate
agninst the helrs, the jndgment should maks {t clesr

ar (1899) 22 Mad 842 W (1509) 23 Mad, 71
o) (1816) 8 Price 24 WOANNIWRAPC

® (1905) 28 Mad. 505 © (1910) 35 Bom. 12

M (1882) 24 L. D 439 ® [1909] 4. O 893 ot pa 891

# (1%01) 25 Borm 604
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that the ancestral estate 1in the hands of the sons 13
not now liable under the decree

Bahaduryt —The smt huvving alieady enlminated into
a decree, 1t cannot abate on account of the death of
appellant No 3 See Gopal v Ramchandia® and
Paramen Chetty v Sundararqya Nawck ®

H V Duatwa for 1espondent No 2

BATCHELOR J —Tlis wasaswmt filed by the Secietary
of State for  Indin 1. Council rgunst twelve defendants
The Ist defendant wie the Secietuy and the 2nd
defendant was the accounts cleal of the Kana Munict-
pality  The other defendants werc Councillors of that
Mumerpity ~ The 1ehef clumed was the 1ecovery
friom the defendants of certun sums of money sud to
hve been embezzled fiom the Mumeipality by the
defendants Nos 1 and 2

The leained Distiict Judge of Ahmedabad gave the
pluntff a deciee agamst the defendant-Councillors, but
upon 1 techmeal ground iefused to giant a dectree
against the Secietarv and the accounts clerk though he
lield them gwlty of the embezzlements imputed to
them  The present appeal 15 hronght by the Munieipal
Councillors

The first point talen by the learned pleadem fo1 the
wppellants was by way of demmrer to the suit 1t bemng
contended that the pluntiff swas not entitled to sue
even on the ficts as stited 1 the plammt Now, the
plauntI s title to sue was by him bised upon section 42
of the Distiict Municipal tres Act of 1901 and the
question hetween the puties on this point 14 solely
whether section 42 of the Act 13 wpplicable on the state
of facts 1lleged in the plunt  That state of facts 1s that
three sums of money belonging to the Munrcipal fund

@ (1902) 26 Bom 597 @ (1902) 26 Mad 499
BE3—8
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were embezzled by the 1st and 2nd defendants, pad
gervants of the Mumecipality, and that these embezzle-
ments were facilitated by the appellant-Councillors’ gross
neghigence of their duties as such Councillors It 1
argued for the appellants that even upon those fact:
section 42 1s not applicable to the smit 1nasmuch as the
embezzlements by paid sertvants of the Mumicipnlity
would not amount to misapplication of the Municipn!
funds within the menning of the section I was at fiist
mmpressed by this argument, but on further considera
tion 1t seems to me that 1t onght not to prevaul
Mr Thakor was able to make a plausible case for g
contention by fasteming upon the word ‘ misapphication’
apart from 1ts context, and by 1nsisting that the strict
etymological meanmng should be nscribed to the word
In my opinion, however, the trne meamng of the
section 1s not to be anrrved at 1 this way, but by a due
consideration ot 1ts provisions as a whole Now, the
first paragraph of the section with which alone we are
concerned runs as follows
Every Councillor shall be personnily hable for the musappliestion of any
fund to which he shall have been & party or which shall have happened
through or been facilitated by gross neglect of hus duty as a Gounaillor and
may be sued for recovery of the moneys so sapphed as 1f such moneys bad
been the property of Government
Now Mr Thakor's argument 1s that the
mischief struck at Dby the section cannot estend
bevond the cnse where the fund of the Mumeipality has
been applied by the Councillors, or some of them, for
purposes not wuthorized by sectron 52 and the following
sections of the Act Tt 19 sud that misapphication must
mean only a wrongfal o1 unlawful application, and that
the word theiefore lool s only to the object to which
the fands of the Mumeipahity are devoted  Reference
wasmnde tothe easeof Reg \ Mayor of Norwich®

(1832) 30 W R, (Eng) 752
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Butif we turn to the woids of the section, the first
thing to be noticed 15 that there 1s no condition as to
the person o1 persons by whom the nusipplicntion con-
templated must have been made, and 1t seems to me
that this omission was deliberate It cannot, therefole,
be sud that the opeintion of the secuon 1s restuicted to
misapplications made by anv Councillor o2 Councillors
So long as any misapplication has been made by whom
soever 1t may have Been made the section comes 1nto
play  To ascertun the precise scope of the word
‘misapplication 4s here used, 1t seems to me material
to tefer to the piovisions of section 20, sub-section 2 and
section ol of the Act which mahe 1t clear that the
position of the Councillors 1n regmd to the Municipal
fund 18 1n law that of trustees, and then Iabilities,
therefore, must be determined upon this footing As
trustees there can be no doubt that they svould be
bound to exercise over the trust pioperty the same
degiee of caution and care as 2 man of oidinary
prudence would exercise 1n the case of his own prope1ty
And though the Trusts Act would not perhaps strictly
apply, yet thele 1s no reason to doubt that the principle
embodied 1n section 15 of that Act would govern the
position of the present appellants As tiustees, there-
fore, 1t seems to me that they would be hable for any
loss of the trust fund which was frcilitated by the gross
neglect of thenr duties as tinstees, mnd upon this footing
their liability would be the same swhethel the loss was
caused by an act fiee fiom moal turpitude o1 by a
crime That being so, the first words of section 42
down to the word *as a Councillo:r ’ should, I think, be
rend as enacting merely the ordinary provisions of the
law  The addition of the words entithing the Govern-
ment to sue mny well be explained by reference to
the notorious ap-thy of Indian mofussil 1ate-payers to
move 1n cases where public moneys have Dbeen mis-
appropriated or embezzled
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Now, 1n the case befoie us on the facts stated 1n the
plunt, the Secretary and the accounts clerk hnd control
of these Munieipal funds 1n order that they should
hold them in a puticulu way, that 1s, I thinh,n
order that they should apply them in a puticulu
way By embezzling the money, as 1t seems to
me, they misapphed 1it, because they used it for
puiposes other than those for which 1t was
entrusted to them  There was 2 Urversion of the Mom
cipal funds to an unlawful purpose, ind that, I tlunk
was enough to constitute 1 misapplication of the funds
within the mewning of the section I think thit the
context in which the woird ‘misapplication’ occurs
indicates that the word 18 employed 11ther 1n the browt
and popular sense than 1n the narrow o1 etymological
sense As I have sad, thete 13 no requuement
that the musapplication must be by the Councillors
themselves o1 by any specified paisons whatsocver, wd
the use of the passive word happened seems to me to
suggest 1lso that the scope of the sectzon extends to t
msapptopuiation of the Manieipal funds by 1 Muncipl
employee, provided only that the misappiopriation wis
facilitated by the Councillors’ g1ossneglect of then duties
And the sarme conclusion 1s suggested by the wldition
of the words extending the Iribihity of the Councllors
to cases wheie they have not been putes to the nns-
application but have mauely facilitated 1t by gross
neglect of their duties

I tlunk there 1s foice too 1 the fcuned District
Judge s ugument that one object of the section seemns
to have been to bring home to the consciences of the
Municipal Councillots that their position ent uls duties
as well as dignities

On these grounds I am of opimon that the st on the
f1cts alleged w19 properls bronght by the plamtiff and



YOL XL7J BOMBAY SERILS

that this finst point tal cn for the ppetlants fuls  That
bemg <o 1t hecomts unnccessaty to consider cerfam
subsidiuy  uguments which mught atise s to the
pphicalnhty of section 179 of the Act 1f the yppellnts
contentron undar ~cotion 12 had been upheld

I piss thaeforc to whit M1 Thaiker sudin 1egud
to the ments  And hac I propose to be designedly
shoit, becusc with grewt tespect to the somewhat
protricted ugument wlhich we have histened to, 1t
«ecms to me thit the appellnts’ case can, without
injustice be treated 1 A very summay manner

M: Thahor miged that the suit was barred by himita-
tion, Lecause it fell undert aiticle 36 of the Limitation
Act My answer to that s thnt the suit does not fall
under that uticle, but being, not only 1n name but tn sub-
stance a suit by the Secietary of State for Induia, 1t falls
under article 119 Then it wis said that since the em-
bezzlement occutied in the period between December
1903 and I'ebruary 1904, the ciuse of action acerming to
the Municipality became extinct when the Munreipality
was suspended or supelseded 1n 1909, and, therefore,
theie was no cawuse of 1ction which the Secretary of
State conld 1nhent s the successor-in-title of the Muni-
apiity It appcus tome however, that the answer
to tlns ugument 1s supplicd by scction 42 of the
District Mumeipalities Act If T am ught in thinking
that the suit properly fell under that section, then 1t 1s
not exposed toany bar of limitation Foi, as soon as
these defaleations were commtted in 1903-1904, the
then Councillois becime under the section hable to be
sued at the hands of the Secretary of State within ~
period of sixty years

AsMi Thakor 1n the course of s argument gave
lattle or no 1ttention to the consideintion of what are
the substantial menits o1 demeltts of the appeal, I think
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1t necessary to say that paragiaph 7 of the plaint 1ecites
the various instinees of gioss misconduct which wers
imputed to the Councilloi-appellnnts, and that we heard
nothing fiom Mr Thakor which would enable us to say
that these icts o1 omissions constituting grave mis
conduct wele not committed by the Councillors

The next point taken, however,was that even thongh
these acts and omissions of ginwve musconduct were
properly imputable to the Councillors, vet they were
entitled to be absolved of the consequences inasmuch as
the rules made by the Mumecipality under the old Act
and 1mposing certun duties upon these Councillors
were ultra vires of the authorty making them It was
not contended that the inles wele ulfra vires when
referred to the old Act, that 1sto say, to section 32 of
the Act of 1884 But 1t was contended that the rules
were heyond the powers which are conferred by the
present Act of 1901 That aigument lowesver, seems
to me to recerve a suflicient answer 1n section 2 of the
present Act which expiessly sives 1ules made under
the preceding enictment As to section 46 of the
present Act to wlhich Ma Thakor made appeal, that
section clenrly cannot now be invohed, because the
conditions of 1ts operation do not exist Those con
ditions do not exist, because, admttedly, tlns Katr
Municipality has not made o1 altered or 1escinded any
rules under the Act of 1901 The rules made unde1 the
Act of 1884 ate, 15 I have said, saved by section 2 of the
Actof 1901 And Mi Thakor’s complunt that those
rules cast too heavy o burden on the Managing Com-
mittee 1ecerves no countenance from the Act of 1901 of
which section 27 pincticnally devolves upon the Manag
mg Committee the exercise of a1l the powers of the
Mumecrpality  Then 1t was urged that the rules them-
selves were unworhable or were obsolete Bnt 1t
became clear, after very shght discussion, that the only
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meaning 1n these points was that no serious attempt
had ever been made to carry those 1ules into practice
Then Mr Thakor laboured to show that admitting the
embezzlements 1t conld not be said that they were
cauced by Ius clients’ gross negligence  But the Act
does not require that the misapplication shall have
been canced by the gross neghgence of the Councillors
It requires onlvy that the moss neghgence of the
Couneillors shall haie facthitated the misapplieation
and to mv mind 1t 15 unuguible that that 1s not the
caze here  Tor the evidence shows that thete wasin
this mofu<sil Municipality an entne absence of any so1$
of real supersision or control <o that mn fact it was left
to the unchecked Secretary and cletl « to deal with the
funds as they chose The wav thev chose to deal with
them was the way of fiaud and embeszlement and 1t
seems to me certamn that these friuds were rendered
easy that 1s to sav, facilitated by the absence of checl
or supervision which these Municipal servants enjoyed
This conclusion T think 15 not disturbed by the eir-
cumstance that other eauses alse contributed, as for
instance the absence of auditors and the slachness and
maction of the official president I think it fur to say
1 justice to these Councillors, though mn law 1t is
neither excuse nor palhation, that probably they were
no mote mactive than the maonty of mofussil Coun-
cillors usually are <o that I do not, for one moment
wish to impute to them any special or extinoidinary
remissness in the execution of their duties  What I do
find proxed 1s that Iike verv many gentlemen 1n the
mofusstl pliced m similm posttions they fuled to
1ealize the character of the duties which wete mn Iaw
imposed upon them  Thev a1e certunly fiee from any
sort of frand or moral tmipitnde and their case 19
unfortunate 1n this way that they who weie probably no
more guilty than many otheis have had the misfortune
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to have their obligations brought home to them so
1oughly However that may be, the Irability 15 1mposed
by the Statute and must 1n 2 smtable case such as this
be enforced

The only othexr point taken by Mr Thakor was a faint
attempt to dispute that the third sum mentioned in the
plaint, viz, Rs 445 was in fict emberzled No attempt
erther was, or could be, made to suggest that the other
two sums, viz, the Rs 200 and Rs 81.13-0, were not
embezzled The misypproprintion of these two snms
was proved mainly by the evidence of the witness
Yasin, and 1t 15 upon Yasin’s evidence also that the
alleged embezzlement of the Rg 425 mainly depends
Yasin, who must admittedly be believed 1n 1egud to
the othe1 two 1tems may, I think, be safely believed 12
1egard also to the thnd ttem And tlus 1s especislly
the c1se seeing thit he was believed by the lewrned
Judge who heaxd and svw hum I may «dd that ne
attempt was made by the detence to displace the
evidence of Yasin by calling evidence to prove that the
enormous mass of kan/ a» to which these payments m
the books were asc1ibed wns evel 1n fact commanded
or recerved by the Mumecrpality

On behalf of the heirs of appellant No 7, who was the
10th defendant 1n the Court below, Mr T R Desai has
taken the pownt that since the 10th defendant died after
the decree of the lower Court, that circumstince should
alter the chuacter of our judgment affiiming the lowet
Cowrt s decree  The lewrned pleader, however, hasnot
been able to satisfy us that any such consequence should
ensue, nd the erse of Paramen Chetly N Sundararaj@
Naick® 15 ngunst his contention It appeus to mo that
the only point wlich we have to consider 1n thns con
nection 18 whether the decice made agunst the 10th

®(1902) 26 Mad 499
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defendant should le ffirmed W are of opinion that
1t should be affitmed and what the con<equences of that
affirmation will be to the hcanns of the 10th defendant
15 1 matter which 15 not for deciston by us now, but
mv be left for decision later

Ibave now noticed all the points which have been
urged 1n this appeil and 1n my opmon for the 1easons
stated, the appeal fuls and shounld be dismissed with
costs

The cross objections are also dismissed with costs

The other connected appeals, Nos 19, 20 and 22 of
1913 are also dismissed with costs for the same reasons,
and the ci1oss-objections in them are sumilarly disimssed
with costs

HaYWiRD J —The Secretary of Stote sued to recover
three sums alleged to have been misappropriated in the
vears 1903-1904 by the defendant No 1, the Secretary,
and the defendint No 2, the accounts clerk, through
the gross neghgence of defendants Nos 3 to 12, the
Counaillors on the Managing Committee of the Kuia
Municipality

The Distaiiet Judge held that the smit though rightly
framed against the defendants Nos 1 and 2 during the
supersession of the Municipality, could not be continued
against them in that foum fter the te establishment of
the Municapahty He held, howevel, that the smt
could and ought to be decieed against the defendants
Nos 3 to 12 by 1eason of the provisions of section 42 of
the Bombay Distiict Municipalities Act of 1901

Thas fhst appeal hasbeen brought by defendants Nos 3
to7and 9to12 It has not been disputed on their behaif
that the first two items of Rs 200 and Rs 81 were asa
matter of fact, misappiopriated respectively at the end
of 1903 nnd the beginning of 1904, but 1t has been miged
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to have their obligatrons bronght home to them so
1oughly Howevet that may be, the liability 1s 1mposed
by the Statute and must 1n 2 smifable case such as ths,
be enforced

The only other point tahen by Mr Thakor wasa famnt
attempt to dispute that the third sum mentioned 1n the
plaint, viz, Rs 425 was 1n fact embezzled No attempt
either was, or could be, made to suggest that the other
two sums, viz, the Rs 200 and Rs 8§1-13-0, were not
embezzled The misappiopuation of these two sums
was proved mamly by the evidence of tlie witness,
Yasin, and 1t1s npon Yasin’s evidence also that the
alleged embezzlement of the Rs 425 mainly depends
Yasin, who must admittedly Dbe believed 1n 1egud to
the other two 1tems, may, I think, be safely believed n
1egud also to the thud item And this 1s especially
the case seemng that he was believed by the learned
Judge who heard and saw him T may add that no
attempt was made by the defence to displace the
evidence of Yasin by calling evidence to prove that the
enormons mass of kan/ @ to which these paymentsm
the books were asciibed was ever in fact commanded
o1 recerved by the Municipality

On behalf of the heuts of appellant No 7, who was the
10th defendant 1n the Court below, Mr T R Desm has
taken the point that since the 10th defendant died aftei
the deciee of the lower Court, that circumstance should
alter the character of om judgment Affirming the lowel
Comts decree The learned pleadcl, however, has not
been able to satisfy us that any such consequence should
ensue and the case of Paramen Chetly v Sundararaja
Naick® 1s ngunst Ins contention It appeus to me that
the only point wwhich we have to consider 1n this con
nection 18 whether the deciee made agunst the 10th
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defendant should be affirtmed W are of opinion that
1t should be aflitmed and what the consequences of that
affirmition will be to the hauis of the 10th defendant
18 1 mAtter which 1s not for deasion by usg now, but
my be Lt for decision later

IDave now noticed all the pomnts which have been
uiged 1n this appeal ind 1n my opumon for the rensons
stated, the appeal fuls and should be dismissed with
costs

The cross objections are also dismissed with costs

The other connected appeals, Nos 19,20 and 22 of
1913 are also dismissed with costs for the sane reasons,
and the cross objections 1 them are sumilarly dismissed
with costs

HAYWARD, J —The Secretuy of Stnte sued to recover
three sums alleged to have been misappropriated 1n the
yeus 1903-1904 by the defendant No 1, the Secretary,
and the defendant No 2, the accounts cleik, through
the gross neghgence of defendants Nos 3 to 12 the
Councillors on the Managing Committee of the Kuna
Municipality

The District Judge held that the smt though nghtly
framed agunst the defendants Nos 1 and 2 dumiing the
supersession of the Municipality, could not be continued
against them 1n that form 1fter the re-establishment of
the Mumcipality  IIe held however that the smt
could and ought to be decieed against the defendants
Nos 3 to 12 by 1eason of the provisions of section 42 of
the Bombay Distiict Municipalities Act of 1901

Thus first appenl hasheen brought by defendants Nos 3
to7and 9to12 It has not been disputed on then behalf
that the first two items of Rs 200 and Rs 81 wete, as a
matter of fact, misappioprinted 1espectively at the end
of 1903 and the beginning of 1904, but 1t has been u1ged
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to have their obhgations brought home to them <o
10ughly Howevet that may be, the liability 15 1mposed
by the Statute and must in a suitable case such as ths,
Le enforced

The only other point taken by Mr Thakor wasa fant
attempt to dispute thnt the third sum mentioned in the
plunt, viz, Rs 425 was 1n fact emberzled No attempt
erther was, or could be, made to suggest that the other
two sums, viz the Rs 200 and Rs 81.13-0, were not
embezzled The misappropriation of these two sums
was proved mainly by the evidence of the witness
Yasin, and 1t15 upon Yasin’s evidence also that the
alleged embezzlement of the Rs 425 munly depends
Yasin, who must admrttedly be behieved in 1egard to
the othex two 1tems, may, I think, be safely beliered m
1egud also to the thnd item And tlus is especally
the case seeing that he was beheved by the learned
Judge who heard and saw him I mav add that no
attempt was made by the defence to displace the
evidence of Yasin by calling evadence to prove that the
enormous mass of kankar to which these payments
the books weie ascribed was ever 1n tact commanded
o1 recerved by the Mumcipality

On behalf of the herrs of appellant No 7, who was the
10th defendant in the Court below, Mr T R Desm has
taken the point that since the 10th defendant died aftex
the decree of the lower Court, that circumstance should
alter the character of our judgment affirming the lowel
Court s decree  The lentned pleader, however, has not
been able to satisfy us thatany such consequence should
ensue and the case of Paramen Chetly ~ Sundararajad
Naick® 15 agnnst lus contentron It appeas to me that
the only point which we hase to consider 1n this con
nection 18 whether the deciee made agunst the 10th

Q)(1902) 26 Mad 490
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of men who were bona fide bent on” woil ing them
Nor could they be sud to have been obsolete For,
they were on raie ocensions observed as pomnted out by
the lenned District Judge Nor,inmv opinion, can
they be held to have been ulfia zures The duties
imposed by them were admuttedly duties which could
be delegated undex section 27, sub section 10 of the old
Act of 1884, and 1t seems to me that tLe delegation was,
as 1 matter of fact effected by the mere pssing of the
rules, whether or no 1t could be argued that the 1ules
wele not 1ules regulating delegation within the mean-
g of section 32, clause (a) of the old Actof 1684 If
the 1ules weie valid 1ules under the old Act, they were
saved fiom 1epeal by section 2 clause 1 (D) of the new
Act of 1901 They- would not appeu to be incon-
sistent with any provisions of the new Act, for even
wider duties than those delegated have been declared
vested 1n the Managing Committee by section 27 of the
new Act, and they have not been abiogated by new
rules framed under section 46 of the new Act

It has also been argued that the claim was time-
barred It wasurgedthat the misappropnation occurred
1n 1903-04, and the amount could not be recovered by
smt filed 1n 1910, beyond the period prescribed by
article 36 of the Schedule to the Indian Lamitation Act
Now 1t might have been open to argument that the
st was barred under that aiticle, had the suit been one
by the Muniupahty But this suit was not hought by
the Mumcipality  Nor was 1t brought on behalf of the
Municipality It was brought by the Government
under a special right vested in the Government by
section 42 of the District Municipal Act of 1901 Tt
appears to me, therefore, that the smit was clearly within

time under the provisions of article 149 of the Schedule
to the Limitation Aot
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that the misappropriation of the thnd item of Rs 42
has not been duly established That 1tem 15 entered 1n
the accounts as having been pud for kankar requred
for road mending and wns suppoited by a recept
alleged to have been signed by a contractor named
Yasin Thete was no evidence of delivery of the
kankar and the contiactor dented payment of the
money to hium and his signature on the receipt The
denials of the contractor were believed No good reason
has been given, 1n my opinion, for coming to a different
conclusion from that arrived at by the learned District
Judge

It has been argued, howevel, that the misappropria
tion of the three 1tems wasnot facilitated, as alleged,
by the admitted non observance of the rules which
required the defendant-Councillors, among other things,
periodically to count the cash, examine the accounts
and control the amount of the cash kept 1n hand by the
Secretary and to satisfy themselves that proper security
was grien by the Secietary It appears to me that
prima facie the neglect of such duties would necessar1ly
facilitate misappropriation by the Secretary and that
the persistent neglect of such duties, specifically
presctabed could not be held to be other than gross
ueglect of duties within the meamng of section 42 of
the Act It 13 no answer whatever to say that other
checks upon the deilings of the Secietary were
neglected by other persons, such as the appointment of
proper auditors by the general body and general control
by the President of the Municirpality

It has further, been argued that the rules did not
admit of obsersance as they were in themselves
unworhable, obsolete and ultra vires It may be con-
ceded that the roles were badly drafted, but they were
certminly not, m my opinion unworhable by any bodv
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purposes of the Act by sections 50 to 52 Those pur-
poses would appear to be public purposes obligatory o
discietionatv and ve been speetfied 1n scetions 54 to
36 of the Act  The Councillors have thus been placed
1n the position of public trustees, nd would, therefore,
be htble under the ordinary law for any misappheation
whether by their own acts or by 1y other agency
throngh their neglect, of the propeity of the Munici-
pality  Reference for this proposition may be had to
Lewin on Ttusts (12tL Cdition, Chpter X1V, section 2,
page 327) The Councillors have buen 1eminded of that
hability by the section under discussion and the only
modificition possibly intended would appeat to be1in
the specification of the neglect contemplated as gross
neglect That modification even 1t intended would not,
lhoweser, affect the piesent case as the neglect heie
admitted would cleatly be gross ncglect even according
to those authorities who recognise such a classification
of neglect But 1t would appea1 1 any case to have
becn desnable to provide for the enfoicement of that
liabihity  No doubt tax payers would be entitled
to enforce 1t s 1ndicated in the cise of Vaman
v Munepality of Sholapua® It would, however,
be unlihely that sufhiciently wcll-to do and public
spirited tax payers would be found outside the 1anks of
the Councillors to undertahe this unpleasant duty in
small mofussil Municipalities, and 1t might be doubted
whether any alternative and effective remedy would be
found 1n the provisions of sections 92 and 93 of the
Civil Procedute Code Hence 1t would appear that it
was considered desirable to confer the necessuy powers
by tls puticulal section 42 of the Act of 1901 on the
Government

It wns lastly mged that 1s the d_fendant No 10 died
after deciee 1t would Dbe necessa v to determine here

® (1897) 22 Bom 646
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But the main contentton i this appeal has been
whethe1 the misappropriation hy defendants Nos 1 and
2 could be held to be ‘misapplication’ within the
meaning of scetion 42 of the Distrzct Munierpnl Act of
1901 Tt has been argued thu misappropiiation could
not be called *misappheation 1n ordinuy language and
that the word msipplication’ as intioduced into the
section contemplated only misapplication of funds by
official acts of the Councillois to public objects not
permitted by sections 54 to 56 of the Act Now 1t
seems to me that 1f o man, entinsted with moneys for a
particular purpose, applies or converts those moness
to his own use eithe: by depositing them in his own
cash-box or by spending them on himself, he could
correctly be said, 1n oadinaly lingmage, exthey to hate
misappropiiated or misapplied those moneys The
1esalt of hus misappiopiiation was the ¢ misapphcation’
of those funds  Any diversion of funds howeser cansed
from their pioper purposes would be covered by the
wide term  musapplication ’ and 1t 18 1n that wade sense
that the texm has 1n my opinion, been introduced 1nto
section 42 of the Act It has puiposely not been
1estricted to a ‘misapplication to which a Counciliol
shall bave been a party, ’ but has been applied expresshy
to a ‘msipplication which shall have happened
thiough or been facilitated by gross neglect of duty bt
a Councillor,’ that 18 to say, which has happened by anv
other agency through the gross neglect of a Counecillor
It would appeu theiefore, to have been intiroduced 10
1ts ordinary wide sense upon a consideration alone of
thc construction of the section Tlus conclusion 1810
my opon confirmed by a considerution of the objects
aumed at by the section It will be observed that the
Councillors constituting the Munieipihty under sec-
tions 9 and 10 hine been declared trustees for the
application of the property of the Mumniolpality for the
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attached from the applicant. The accused was convicted of cnmunal breach
of tru t of the currency note which belonged to Government  and the note
was ordered to be dlisered to the Crown  The applicant having appled —

Held that as property in a carrency note passed by mero delivery the
applicant had obtamned a good title to the note notwithstanding that the
accused bad no title

The Collector of Salem 0 and Empress v Joggessur Mocks ) followed

Urders under sectian 517 of the Criminal Procedure Code (Act V of 1898)
are d 7 but the & 13 open to where 1t haa been
exerarsed 1n violation of accepted Jndicial pinciples

THIS wns an application from an order passed by
G R Khmraz Tourth Presidency Magistrate of Bombay

The accused Peter Geoige was the Tudicial Clerk in
the Court of the Second Presidency Magistiate of
Bombay In Ins official capacity he came 1nto posses-
sion of property which consisted of Government
currency notes and cash He abstracted mine cutrency
notes of the value of Ry 100 each

The accused pwmchased gold oinaments fiom o
goldsmith and tendered in payment one of the
one hundred rupees notes which he had stolen The
gold smith had not sufficlent money to cash the note
He accordingly took 1t to a neighbouring shop keeper
(applicant) who cashed 1t 1n good faith

In the course of the investigation aganst the
accused the note was attached by the Police from the
custody of the applicwnt The accused was duly
convicted 1nd sentenced The trying Magistrate how-
ever, oidered the currency note to be delivered to the
Crown

The applicant applied to the High Court against the
order as to disposal of property

W (1878) 7 Mad W © R 233 ™ (1878) 3 Lal 379
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the hability of his hents It appears to me that the
only question to be detexmined here 18 whether defend
ant No .0 was 11ghtly made liable by the dectee The
position of lus heirs under that hability would bea
matter for consideration 1n execution It 1s not, 1n my
opinion, a matter for decision on appeal fiom the
decree Tlus would appeu to be the view tahen 1n the
case of Paramen Chetty v Sundararaja Nack ®

It 18 not necessary 1n view of my conclusions on the
foregoing points to consider the aigument addressed to
us upon the application of section 179 of the Bombay
Dastrict Municipalities Act of 1901 and the question of
the substitution of the Municipality under Order XXII,
Rule 10, as 2 paity 1n place of the Government

The learned Disturct Judge s deciee ought, therefole,
1n my opinion, to be confirmed and this appeal to be
dismissed with costs

Appeal dismussed
B R

CRIMINAL REVISION

Before Mr Justice Batchelor and Mr Justice Hayuward
1» re PANDEARINATH PUNDLIK REVANKAR ©

Criminal Procedurs Cods (Act V of 1808) section $17—Order ax regards
disposal of property—Discretion in making orders to b yudicially ezerclted—
Currency note— Property passes by delicery
Tho accused stole a currency nots which ke offered to a goldsmith s

price for gold oraments purchased by him  The goldsmuth not haviog had
rufficient cash got the note cashed by a nerghbounng shop keeper (applicant)
who cashed it i» good fath At the tnsl of the sccured the note wsd

@) (1902) 26 Mad 499
® Crimuiza) Application for Revinon “o 214 of 1916
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attached from the applicant. The accused was convicted of enmunal breach
of trust of the currency note which belonged to Government and the note
was ordered to be delivered to the Crown  The applicant having apphed —

Held that as property 1 a currency note pa sed by mere delivery the
applicaot had obtamed a good title to the note notwithstanding that the
accu ed bad no title

The Collector of Salem () and Empress v Joggessur Mochs @) follow ed

Urders under section 517 of the Crniminal Procedure Code (Act V of 1898)
are discretionary but the discretion 1s open to correction where 1t has been
exeraised 10 violation of accepted Judicial pnnciples

THIS was an application from an order passed by
G R Khamiraz Tourth Presidency Magistrate of Bombay

The accused Pete1 Geoige was the Tadic1al Clerh in
the Court of the Second Presidency Magistiate of
Bombay In lis official capacity he cume into posses-
ston of property which consisted of Goveinment
currency notes and cash He abstracted mine currency
notes of the value of Rs 100 each

The accused puichased gold ornaments fiom =
goldsmith and tendered 1in payment one of the
one-hundred rupees notes which he had stolen The
gold smith had not sufficient money to cash the note
He accordingly took 1t to a neighbouring shop-keeper
(applicant) who eashed 1t 1n good faith

In the course of the investigation against the
accused the note was attached by the Police from the
custody of the apphicant The accused was duly
convicted and sentenced The trying Magistrate how-
ever, ordered the curiency note to be delivered to the
Crown

The applicint applied to the High Court against the
order as to disposal of property

W (1878) 7T \ladt 11 C R 233 @) (1878) 3 Lal 379
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4 A Pas, for the appheant v
& § Pathar, Government Pleader, for the Ciown

BATCHLLOR, J —Tlus 1s an application for 1evisic
of an oider pasged under section 517 of the Crimun
Pioceduie Code Dby the leuned Fomth Piesidenc
Magistiite who convicted one Peter Geoige of erimin
breach of taust 1n respect of a bundle of cuiiency note
and ordeted that ome of the notes now 1n dispa
should be retmined to the Crown, the notes havin
been misappropuinted from the Presidency Magistrate
Court The note now 1n dispute had been transferre
to the possession of the present petitioner 1n tlus way
Peter George made a purchase from a neighbouusn;
jeweller and tendeted 1n payment the Rs 100 note
The neighbouring jeweller was unable to cash the not
at the moment, and therefore took 1t over to the pre
sent petitioner who supplied the c¢ash There 18 nt
allegation of any bad faith o1 fraud on the part of the
present petitioner That being so 1t seems to us a cast
for the application of the general rule that property 1r
2 curiency note passes by mere delivery  seo the ¢ise
of The Collector of Salem ™ and Dmpress v Joggessws
Moclu® The petitioner consequently obtained a good
title to the note, notwithstanding that Peter George
had no tatle  The order under diseussion 19, therefore
1 our opinioh, unsustamable It 13 true that orders
under section 517 of the Criminnl Procedare Code are
diserotionnry, but the discretion 18 open to correctiolt
wwhere 19 here 1t has been evercised in violation of
nccepted judicial principles

We, therefore, set aside the order and direct that the
currency note be returned to the petitioner

Order set aside
\ nR
W (1873)7Mad HC R 2% ® (1878) 3Ca 379
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Before Mr Justice Bifchelor and Mr Justiee Hayward

PIRAPPA m» MALKAPPA awp wotger  (ORIGNAL  DEFENDANTS )
ApPELLANTS v ANNAJT APPATI MIOHOLKAR (omtanar Pranvrier)
RESPONDENT ©

Deklhan Agmevlturists  Relief et (YVIT of 1878) section 72%—Agn
culturist—Status at the time when the caus of aclion arises—Sons of
onginal deblor not in exetence at the date of the cause of action are yet
within the statute— Person  meamng of
The defendants father p1 ed a reg tered houd to the plamntiff in 1900

the cause of action under which sccrucd 1 1901 In 1912 the plamtiff filed

& st to reconer monevs due under the tond and tried to bring ks claimn

time by rcference to the provisions of section 72 of the Dekkhan Agncultunsts

Rehef Act (AVII of 1879) The difendauts contended that the section did

not apply for at the time the au ¢ «f action arose 1n 1901 they were not only

not agricultur: ts but were not i existence at all  The lower Court negatived
the contention and decreed the sut  The defendants having appealed—

©Second appeal No 232 of 1914 M

The section runs as follows —

1 In any ewt [of tlie de cnption menttoned mn sec 3 ¢l (ic)] for the recavery
of money from a person®®®®who at the time when the cause of action arose
was an agncultunist [in any of the distncts of Poons  Satara  Sholapur and
Ahmednagar] the following periods of Lmtation shall be deemed to be
sub tituted for those preserbed inthe second column of the second scheduls

annexed to the Indian Lumitation Act 1877 (that 18 to say) —

{a) When such suit1s founded on a wntten ipstrument registered under
this Act on any law i force ot the date of the execation of such
1nstrument—twelve vears

() m any other case —<ix years

1 Prowided that nothing 1n thi scetion shall—

(1) apply to a suit for the recovery of money 'from a person whois a
surety merely of the principal debtor 1f the principal debtor was not
at the ime when the cause of action aro ¢ an egrcultunst [io any
of the districts aforesaid] or

(n) revise th nght to bnng any smt which would have been barred by
limtation if 1t had Leen n tituted 1mmediately before this Act
comes mto force

BI635=5
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Held that the st fill within the scope of section 72 of the Dikkhan
Agrienltinsts Relief Act and that the plamtiff was entitled to the extended
Tnmtation

The word  person 1n section 72 of the Dekhhan Agricultunsts Relref Act
(ZVII of 187913 cquinalent to the werd defendant® which occurs
section 3 ¢l () of the Act

ScconD appeal from the decision of G K. Kaneha,
Fnist Class Snhordinate Jodge with Appellite Powers,
teveising the decree passed by G L Dhekne, Townd
Subordinate Tudge 4t Sholapm

Suit on 1 bond

On the 19th Tnne 1900 the defendants’ father passed to
the plamntiff 1 registered bond for Rs 600 The moneys
became due 1n 1901

The plantiff filed the present smit on the Gth Tune
1912 to secoter moneys due under the bond The
clum was songht to be hrought in time by 1eference to
the p'm\lsmns of section 72 of the DekLhan Agricul
tariste’ Relief Act, 1879

The defendants contended 2nfer alia that the clam
w1s bured by himitation for they weie not only mot
agriculturisty ;n 1901 when the cause of action acecrued,
but they were not even boin at that date

The Subordinate Judge dismissed the suit as barred
by Limitation

On appeal ths decree wwas reversed by the lower
appellate Court whete 1t was held that the clum was
not bured by Lhinmthion for reiwsons which were ex-
pressed i follows —

The styxt [ ue 5 n =2 nfore wd when 1t was firt introdioed m Act M3 I
(E187 1 wast dant the Bfleultew f the ravat which were aggravated 1y
W Inlan Diutwsen Aet f 1877 The mones Jinlr wa ¢ mpel }
undrth Tumtitim A tof 1877 to &1 the ravat at short futervale or to
ke & fresh Eond from lam In section 72 afcresnsd when it was et
wtronlice 1 the words were an followa — In any smt sgain tan sgricultunst
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or the recovery of money That scction was amended by Act ANIII
f 1651 to prevent ancmalous re ults an ing frou the woirding of suction 72
bove quited That wordin, showed that detendint who had Lecome an
gricultun t shortly befure the wstitutien of the smt 15 coutemglated by that
cctiou  To preveut such anomalous 1c ults e wadu, above quat d was
Uleted and that section was amended so thatit will apply only when the
efendaut was an agriculturst at the tme the cause of action ares  The
xpression  swits under tlus Act  at the begmning of section 72 was deuned
v be olbjectomable The wurds suits ot the disunption mcntioned 1
ection 3 cl. (1) were sub tituted by Act Mo AN of 1656 The hustory
f section 72 afore aid as stated above would show that appellauts ,round
\o 8 10 Ins meworandum vt appeal and the argument ot lns pteadu b1 ud on
ection 3 el () of the Dikkbhan Agucultunsts Rebef Act ot 187 and on
he reference of that ection m sectwn 72 atoresad and on the word
diufendant as deboud 0 wsection 2 of the Indian Lumtatin Act of 1908
re weihty and convinan, It most be noted that scction 72 does not
state that the smt of the desunption wuntioned in cction 3 ¢l (w) must be
gainst the per on who at the tuue when the cause of action aruse way an
agriculturist  That section provides for the recovery of oney from such
person  That section reguires that the peison who 313 lable to be sucd st be
an agriculturist when the cause of action arese It does not Comtamplite that
the st anust Lo titated a amst the persen who wis an g uculiust when
the ¢ st of actwn arvse  buction 3 el () aturesad mnhtates i mst such
view A statute vu,lt tu b constived so that Trat can e jresinted uo
clause section or woid sbalt be superflugus v 1d vt gt thicant  Geonetally
an Act must be 5o coustiued s to advance the ol Jucts s contemplued by the
Leguslature  The mterpietation ot section 72 as madk by the lower Court1s
nut consstent with the history of section 72 aforesard trom its wtroduction at
the outset down to the present amendment of that section  The word
defendaut m section 3 ¢l («) and the word person i section 7z atoresaid
appear to be convrtible  The Legslature appear to have used those words
having, regard ity the d fimtion of detendant 1n section 3 of the Indian
Lumtation Act of 1877 or sectian 2 of the Indian Lumtation Act ot 1908

The lower Court observes in its reasoming for its finding on the 1ssue of
Lmutation at the end as follows — But the Legmlature has prabably usid the
word person  advisedly €0 1s to exclude the benefit of section 3 m certain
suits such as the ooe before me I am tnable to find any justification tor the
olsersation abuve quoted  The object of scction 72 atoresaid when it was
first mtrodnced and 1ts enbsequent minendments do not 1 the lea t lend coun
tenance to the abovequoted observation  On the whole I hold that section 72
of tht, Dekkhan Agricultunsts Rehef Act of 1879 apples to the present case
and that the lower Court ba erred wn interpreting that section  Exhubit 1o 18
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defendant s pleading which shows that the debtor Malkappa died in the year
1909  Exlihit 18 1s plaintiffs deposttion  He admits thst he had last
received payment from the saxd Malkappa one year before his death  That
Ppayment appears to be of the amount of mtcrest due to plantiff  Defendant s
pleading Exhubit 15 and application Lxlutat 19 support plamntiff s evidence 1n
the matter The effect of that payment 15 also to save the bar of lumtation
if any ender sectton 20 of the Lumitation Act of 1908

“The defendants appealed to the High Court
D 4 Tulzapur kas, for the appellants
£ D Blude, for the respondent

BatcHELOR J —The question raised 1n this appeal 18
one of some nicety upon the construction of section 72
of the Dekkhan Agricultuiists Relief Act, a section
which, as 1t seems to us, 15 somewhat unfortunately
worded

The bond 1n suit 1s registered, nd was executed on
the 19th June 1900  Ordinanly the perzod of limmtation
would have expired 1n 1907, that 16, s1x yeus from the
accrual of the cause of action 1n 1901 The smb wid
not filed ta1l 1912, but 1t 1s sought to save 1t by vartue of
section 72 of the Dehkhan Agucultunsts’ Relief Act,
which, 1f 1t can properly be applied, extends the period
to twelve years The lower appellate Court has upheld
the plaintiff s contention on this point

It 18 now contended by Mr Tulzapurkar for the
appellants that section 72 cannot be invohed the
plamtiff s favour because the suit 1s brought not agatnst
the person who oniginally exccuted the bond mn 1900, bat
agmnst his sons It 18, therefore, miged following the
strict words of the scction, that this suit cannot bo said
to be biought against & person w ho, 2t the time when the
cause of action arose, was an agriculturist in the named
districts  Tor, the argument runs, the canse of action
arose 1n 1901, and at that time the persons against whom
tho swt is bronght were not only not agriculturiets
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within the named distriets, but were not 1n existence
at all That no doubt 1s 1 constinction to which
a rigolous whetence to the meie words of section 72
does lend some countennce, but 1t 1s not, we think, 2
constinction which the Comrt ought to favour, 2f only
out of 1espect for the Legislature  Fou, 1f we followed
that constiuction the 1esult would be that a swmt
hrought ~ganst an agricultunst father would recerve
the concession afforded by the section, but the con-
cession would be 1efnsed 1if the smt were brought
against the agiicuitunist sons upon the death of the
father -nd = result so repugnant ought not lightly to
be ittributed to the Lemslatmie Rathel, we think, 1t
must be tiken that the word person 1n section 72
18 equivalent to the word defendant which occursin
section 3 cl (w), that clause being referted to 1n the
section

It may also be contended with less vrolence than
Mr Tulzapuihars wgument would involve that the
words ‘ cause of action’ must be read in their proper
sense as referring to the whole bundle of material facts
which 1t 1s 1ncumbent upon the plaintiff to prove in
order to establish his case In such an nstance as
this, therefore, the cuse of action s against the present
defendants would be compounded partly of the fact of
the execution of the bond and putly of the fact that the
present defendants suececded to the habilities of thewr
father on his death in 1909 In that view also the smt
would fall within the scope of section 72, and plamntiff
would be entitled to the extended limitation

On these grounds we think the lower appellate Court
was 11ght, and the appeal 18 dismigsed with costs

Appeal dismissed
B R
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Before Mr Justice Batchelor and Wr Justice Haywrard

MAHADEO RAMGNATH GODBOIL (orIGIviL PLAINIIFF ) APPEILANT

t+ RAMA TUKRARAM DLVEKATE avo «\oTuen (ORIGINAL DEPENDINTS)

Resrospents ©
Delkhan Agriculturists Relief Act (XVII of 1879) section 22%—Housr of

agreculturit~Eremption from sale—Ezemption not confined to cases

of contractual debts but extends to vestitution proceedings—Ciril Procedure

Code (Aet V of 1908) section 144

The defendants pad into a Court sum which they had to pay under &
decree and at the same time prefuried an appeal agamst the decree  The
sum paid 1nto Court was taken away by the pluntiff “Lhe appeal fled by
the defendants was successful the decree was rcversed and the st ordered
to be retned The dufendnts thereupon apphed under the prove 1ms of
scction 144 of the Civil Piocedare Cude for restitution of money pard by
them and prayed for an ordur to sell the plaintiff & house i casc he farled to
make the restitution  The plunttff contended that he bemg an agmeultunst
bis house conld mot be sold by virtue of the provistons of section 22 of the

© Second Appesl No 50 of 1915

+The section runs as follows —

22 [Immoseable property belonging to an agricultunat® © @ ghall not be
attiched or sold] m execution of any decrec or order [ passed whether before
or nfter this Act comes mto force ] unless 1t has beun specifically mortgaged
for the repavment of the debt to wlich such decree or order relates and th
secunty still sub ssts  [For th purposes of any such attachment or sak 81
afuresaid standing crops shall be deemcd to be muscable property

+ But the Court [or application or of 1ty own motion ] mas when pat g 8
deeree aguingt an agnenltun. t or [inthe course of any procecdings under s
decree agnnst an agnicultunst pa sed whether befure <r after this Act comes
nto £rce ] direct the Collector to take possession for any period not exceeding
seven years of amy such property of the Judgment debtor ta the porses ton of
which be 13 entifle ] and which 10 the opimon of the Coflector 18 not required
for bis support and the support of the member of hrs fannly dependint ¢8
Tum ap?ibe Collector whall thereupon take pos es wn of sich proparty and
deal with the same fof the busttit of the decree holder Tn manner provi 14
by section 29

The provisiine 8f aection 31 whall mutates mutand ¢ apply to anv propert?
sa dealt with |
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Deklhen Agnenltunsts Rehef Aet 1879 The Jower Courts negatived the
contention on the gronnd that the provi wons of ection 22 apphed only m
csea of contractual debts and mnot to restitution proceedings  Tie plantiff
having appealed —

Held that af the pluntiff was an agricultun t lus honse was mmmune from
sale under section 22 of the Dikkhan Agnultun ts Relef Set (AVIT of
1879)

The tme coustructicn of section 22 of the D Lhlian A ncultum ts Rile Act
(XVIT of 1879) 1 first a gunerl frovision that nmmoveable propeity belong
wg to an agnenltun t hall always bo uonmune from sale and  econdly a
provisy dineting that this wunnty 18 snl ject to exceptn where the two
followin_, conditions re Foth <at 1 d that 13t 2y (a) where the ducree or
orderan question relates to the ropwvment of a dult and (5) where the agn
cultunst s properts has Leen peatically mortpaged for the payment of that
debt  The huntin,, worl4 refernny, to a debt cccurunly n the proviso and
cannot be nnported nto the mam rule so as to restnict its express gencrahity

SECOND appenl frtom the decision of I' X DeSouzy,
District Tudge of Sholapur confizming the order passed
by R D Nagarkar, Fust Class Subordinite Judge b
Sholapur

Execution proceedings

The decree under execution was 1 tedemption decree
It directed the defendants to pay Rs 550 on the 25th
Maich 1909, wnd to pay the balance of Rs 410 mn
annuad instalments of Re 100 each

The defendants acecrdingly paud into Court Rs 660
winch the plaintiff withdrew

Meanwlile the defendants appealed agamst the
decree with the 1esult that the decree was reversed
md the swt temanded for 1et11al on merits

1he defendnts thercupon applhied to the Comt under
section 1H of the Crvil Procedure Code for 1estitution
of the sum of Rs 660 wd prwved that on fulme of
the pluntil to mal ¢ the piyment, the sum should be
rcihised by sile of the pluntaff s house
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The pluntiff contended that he being an agricul
turst hus house was exempt from sale by +irtue of
the provisions of section 22 of the Dekhhan Agricul
tunsts’ Relief Act, 1879

The Subordinate Judge did not accept the contention
on the following grounds —

They seek the relief now sought not in executticn of a decree or order but
m pursuance of statutory proviston contained n section 144 of the Civil
Procedure Code To such a case section 22 of the Dehhhan Agricultunsts
Rehef Act which 13 confined to the execution of a decree or order of a Court
has no appl Even g th that the plamntif js now an
agnenltunst s wamoveable property 19 not cxempt from attachment for
the purposes of fection 144 of the Ctvil Procedure Code the rehef wheren s
not covered by section 22 of the Dekkhan Agncnlturists Relief Act

The Subordinate Judge therefore dechined to go nto
the question whether the plamntiff was an agricul

turist
On appenl, the District Judge conflrmed the decree
on the following grounds —

The more scrious objectton that was pressed was based on the provisona
of soction 22 of the Dekkhan Agncultunists  Rehief Act \VII of 1879 It
was contended that the onler directing the recovery of the amount by sale of
tho 1mmoseable property of the pluntff was illegal aa the pluntff wesina
position to prove that he wasan agncultunst and under section 22 of the
Dekkhan Agri~ul Relef Act hle property belonging to an
sgncultunst shiall not be attached or eold in execution of any decree or order
It was vigorously urged that the Court was mn crror an excluding evid-nee
adduced to prove the plamntiff's status as an sgmiculturnst

It reems to me that this rests on a mu ption of the scope of
ection 22 of the Dekkhan Agrenltunsts Relief Act The decree or orderto
delt and »

wlnch that section relates presupposes the existence of a
debt er v termim connotes a comtractual ohligation created hy volunter
agreement betw een the parties and not a statutory ot Irgation such as 19 created
by section 144 of the Ciml Procedure Code  Neither from the acope of the
Act taken as o whole nor from the wor ting of s-ctin 22 does 1t seem o ™#
10 have been the intention of the Legal exumpt the ble pro
perty of agncultunsts from attachment and aale fir the purpose of fenf ecing
obligations of the Jatter charscter
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under section 1144 of the Civil Procedme Code ashing
fo1 1estitution 1niespect of the pasyments wiuch they
had made, mnd for interest at twelve per cent There
was in dded priver that an the event of the pluntfl
fuling to pvy Ius house should be attiched and sold

The lower Courts lrvve oidered the sale of the
pluntiff’s house

The pluntiff compluns that smee he1san agneul
tuiist, his house 15 immune fliom sale under sectron 22
of the Delhkhan Amicultwiists’ Relief Act If that
contention 1s justified, then it would follow that the
pluntiff must have an opportunity of proung that he
15 an agiieultmist, such oppoirtunity not et hwvmg
been afforded to him

The question, theiefore, 15 whether assuming that
the pluntiff 15 2an giieulturist, Ins house 1s not hable
to sale under section 22 of the Dekkhan Agiicnltursts’
Relief Act That section, 1n so fu as 16 18 now matersi!
1uns as follows -~ Immoveible property belonging to
an gricultuist shall not be attached or sold 1n exect
tion of wmy dectee o1 order wunlcss 1t has been spectfi
cls mortgaged for the 1epay ment of the debt to which
such dectee o1 order 1elates” The leaned Distret
Tudge 1eds this section s presuppoying the ¢yistence
of 1 contiictual debt Ul gases, and he, theefort,
decides that, since no such debt w15 1n exstenee hett
the section s mipplicible  The phinscolo,.y of the
section docs perhps lend some colout to the Dastuacd
Judge s view, but 1t appe s to ns that the tine readins
of the section 18 that for whieh the pluntul contends
Ihe lcuncd Tudge s constiuetion 1s only to he arrnved
it if we tcud into the mun general (Janse the restuct
e words implving the cnistence of 1debt, wd those
restrictive words do not ocent 1n the man gcnor‘ﬂ
s, but ocan only e the hmating provico  We
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cannot, thexcfor, hut think thit the tine construction
of the scetion s fust, « generil provision thit ymmose-
le propafy helonging to an guenlturist <lidl alwavs
be immunc from «ile and, secondly, 1 proviso directing
that this immumty 1s subject to ¢vception where the
two following conthitions me both satished, that s to
say, (@) where the decice o1 order 1n question 1elites
to the repayment ot 1 debt and (b) wherc the grical-
tuiist’s property s been speaficuly mortgaged for
the 1epayment of that debt  I'he provision would have
been clearer 1f 1t had been (apres~ed it gierter length

but 1t seems that the didtsman preterred taseness and
concaston  Nevertheless the luniting words 1efernning
to a debt occur only 1 the proviso and eannot T tinnl,
be imported into the mun 1ulc S0 s to 1estiict ils
express generality  This view scems to dernve support
both friom the generil character of the Dehhlhiin Agis-
cultanists Relief Act atself and fiom the wideness of
the preceding sections 20 and 21

We, theiefore tlunk that the lower Courts deciee
must be 1eversed wd the case must be remnded in
order thit the pluntiff miyy have an opportunity of
proving that he 15 an agricultunist withun the statute

Costs to be costs 1n the Dailihast

Deci ee 1 erei sed
R R
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Before Sir Banil Scott ki Cheef Justice and Mr Justice Skal
WASAPPA miv TOMAPPA SONAGAR (oRrioinaL PLAINTIFF), APPELLANT ¢
rig BECRETARY of STATE ror INDIA 1v COUNCIL (omiaivar De

FE\DANT) RESPONDEAT ©
Right of sut—Ceral Court—Jurwsdiction—Order of forfeiture passed by Yaps

trate—Criminal Procedure Code (et } of 1898) sections 228 524—Du

posal of propert—Sale proceeds credited to Government—Swuit to recover the
amount

The plamtiff s house w1s scarched 11 conncetion with a dacorty and cortan
property was attached on suspicion  On o proclamation being 1 sued ty th
2nd Class Magistrate under section 523 (2) of the Code of Crimmal 1 recedure
1898 the plamtiff appearcd be fore the Magistrate to estal lish Ins clann to the
propurty  The clum wa  disalloned and an order was pas ed under s
tion 524 of the Crnnnnal Procedure Code for ral of the property  The lepre
ceuds g, 1 wn credited to Government the plantiff biought & smt for th
recevery of the amount  The defendant pleaded that & Caul Court Il v
qunsdiction to entertam the <t The Assistant Judge deaded the smt v
tlantiff » fuvour  The D trict Judye on appeal dismissed the st holdime
thiat as under section 524 the property was at the disposal of Goycrnment
Covernment had an at s)late nght tot and that the special prove rons rlatina
to 1y st 1t of claun to property mentioned 1 section 5273 mado the dxr wou
of the M trate fisad and depused the puson agpin vald of any n bt el nce n

Onayrertt the High Gourt —

Held 1000 g the decree that the order ot the Magrteate by ome of
the preperty mder section 524 ¢ € the Grnmmal Trocedure Code was u t bl
anl that atdid not deprive the plantiff of s nahit to ¢ tabli b fn dum 1
a Gl € urt

Queen Fmpress s Tribhoran Vanekchand O followd |

Necret iry of State f v Tiia en Cou e by Faklatsangys HephragCt i |

.

SECOND apped 1 unst the deasion of L T
Distraict Tadge Dharwar  aevearsing the deerce p rased
A W Vuley Assistant Tudge at Dharwat

Suit to 1ecorer damages for trespaws to goods and
conversion

L S L T S ST I
@ (1684) 4 Bar 132 @ () 19 B m @08
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Pluntil « house w s senched on the 9th July 1969
by the police of Dharwar and of the Swwmwm Stite, 1
connection with 1 dicorty wlieh hid been committed
1 the Stvanur State wmd certun poperty was attichad
on suspicion

On the 30th September 1909, the Second Class Magis-
trate 1ssued 1 proclumation under section 223 (2) of the
Code of Criminl Piocedure, requining any peison hiv-
1ng v clum to the ornaments to apper before Inm and
establish lus clam within six months On the 17th
Januuy 1910 the pluntiff appead to support his clum
to the ornaments The cluum way disnllowed, and on
the 13th Jane 1910 an order w s passed by the Sub-
Divisional Magistiate under scetion 224 of the Criminnl
Procedure Code for sie of the oinaments The sie
tooh plree accordingly and the sale proceeds weie
credited to Govermment

1he plaintaff filed the present suit on the 13th June
1911, to reconar the umount of the siue proceeds
(Rs 258 12 0) from Goreinment

The defendant contended thit the Cival Court bad
no juizsdiction to entertain the swt, thit the cdum
w13 baried under aiticle 2 of Schedule I of the Incian
Limitition Act (IX of 1908) and that, under the pro-
visions of section 524 of the Code of Cixminud Piro-
cedule, the oinuments weie 1t the disposal of the
Government, 1msmuch s the pl untiff 1n whose posses
ston they were found, wis unible to show thit they
hd been legally wequited by him

The Assistant Judge decreed the pluntiff’s el uin hold-
ing that the smit was mantunible in Crvil Comt  His
1015009 were as tollows —

Asriards the it ssue ity ugued by the detondant that  anasmuch
as 1y wections 570 and 524 () Tthe C 1 of Lrinunal Precedure an appeal 19
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provided agatust orders passed under sectious 517 518 519 and 24 (1) of the
Code of Criminal Procedure and only in conneetion wath scetien 522 «f that
Code 15 any reference made to a civil swt therefore by iy hieation the nght
of mitiating erval proce edmgs as regards orders passed under sections 517 518
519 and 524 (1) 1s taken aw1y 8o mn the ca e of Secretary of State for
India n Council v Vakhatsangp Meghrayye (I L R 19 Bom 668) 1itwas
sad (at p 672) though the Court refrmned from dectdun,, the pumt i3
section 524 allowed au appeil 1t 13 doubtful whether the luw contemplates a
remedy by st But i that casc the property 1 question had eluarly Leen
found under circumstances which created suspicton of the comm vion of an
offence (see p 671) And it may well be that no civl smt could Le the
object of which was purely the same as that wlnch might have beun attvned
Ly an appea) under section 524 (2)  But the object of thre smt 15 diffenst
1t chiallenges the junsdiction of the Vagistrate tomal ¢ any order at all with
rcference to these ornatments for 3t demes that the orniments were discovered
under suspicious circumstances {see paragr phis 1 and 2 of the plamt) It has
not tho same scope as an appeal under sectin 524 would have had T cannnt
therefore think that the rght of mstituting encli v suit as tlis v taken away
by anytlung whach could be implied fromn Chapter 43 of the Code

Nor does the defendant s case as to the mantanabihity of thy suit recene
support from what 1s sud in Ramachandra v Tle Secretary of State (1 T 1
12 Vlad 1050t p 108) to be an established pumaple muncly it when
Ly an act of the legislature powers are given to amy purwn fera pullie pur
e e from which an mdividaal may recare nygary f the e de of redressing
the urjury 18 pomted ont by the statute the Jurt diction of the ordinary Courts
wentedandiner e of myary the pasty caunot proceed by action,  fhat
prineiple traced go the Tn b hense  F Sterers s Jeacoke (11Q B 731)an!
West v Downman (14 Chi D IH)  What way sad n Stevensy Jeacoke
{Sir) wasthis It wasarule of D thit waction will not he for the
nt yement of @ nght ereated 1y statute where another speatic rensedy ¢
frmgement 13 provided by the same statate (at p 741) and w Thests
Downman it wassud 13 Je «I M 1 {atp 120) “Itesa s tided ok that
1f @ statute creates 2 new right and gives a particular remedy for enforeing 1t
there 19 1o « ther remedy  Th present €1 o has nothing to da with the nghts
created Ly Matute S0 that the pameipl vs o appheation here  Forthe
ruasons then the first 1 sue must be deckdud m the affimative

The District Judge onappe il by the defendnnt, found
that undct section 324 of the Crimin d Procedure Cadt,
the property wasat the disposid of the Government
and that the spect i provisions rehiting to the investiga
tion of olums to property mentioned 1n section w23 of



YVOL XL] BOMBAY SLRIDS 204

thie Code made the deersion of the Magistiate final and _ 1915
deprived the per~on aggrieved of Ins nght of action

Wasury

'
He, therefore, 1evcrsed the deeree and dismissed the S;frsv;':;r;\
plunt:f s swt ror Inpra

The pluntiff preferred a second appeil to the High
Court

T R Suwm for the appdiant—The lower Comt
was wrong 1 holding tht the Civil Coutt had no juis-
diction  The deersion 1in the cise of Seeretary of State
for Indie i Councdd x Tl hatsangp  Meyln aip®
does not dectde the point m question i 1m o {11 st
decides the c1se on the ments it 1s 1 our fnvour  Ihe
c1se of Queen Dmpicss v Lriblwvan Wand chand™,
the only authoitts on scction 024 of the Criminal Pio-
cedure Code, 15 11 ow f1vowr nd the distinctron sought
to be drawn 1n the erse of Seerefar y of State tor Indi
i Council s Val hatsangp Weghs ap® 1s unrenl

The words ¢ 1t the dispostl of Government’ 1n sec-
tion 524 of the Cirminal Procedure Code donot vest
atitlein Government wd conscquently eannot tihe
1wy the ervil temedy  see scettons 88, 89 wd 224 of
Cruminnl Procedare Code  Section 8b, ¢l (7), imphiedly
recogmses the title of the 1el onner  Scetron 89 1so
upports the same v1ew

The authoritics 1elwd on 1 Seczclar iy of State for
India ur Councel N Tal hatsangyr deghraye ® sy
Bul hoorev Stnigh ~ The Gover nment®, wmd The Go-
ver nment of Bengal x Meer Surwar Jan® are not con-
clusive The cases of Queen v Chiona oo Roy™ and In
re Chunder Blion Singh® are 1n our fivomr and have

o (1871) 198 m 6u3
) (1807) 8 % R .07 (Lnn Rul)
) (1867) 7W R 35 (Cu ful)

@ (1804) 9 Bom 131
@ (1872)18 W P 33(Cn Pul)
© (1872) 17 % R 10(Crt Rul}
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been followed n the cases of Queen-Empress~ Sheodt
hal Ra® wd Queen-Cmpm esss Kandappa Goundan®

The speainl 1emedy given under section 224, Cinn
mil Proceduie Code, 18 cumulative as 1t confims a pre
existing common law ught  Lingappe Goundan
Ewudasan®, Beel tord v Hood™, Mayor of I iehfield
v Sumpson® and Great Noirthesn Fishing Co
Edgehll®

Furthet when a subject lins been deprived of his com
mon Irw 1emedy he 15 placed 1n a hetter position thin
he wns undel the common 1w Applying ths test we
fiud under section 524 that—

(1) The 1emedy 15 suimmarsy

(@) The clum 1s often trred by a Second Chw
Magmstrate and only one appeal 1s 1llowed

(3) Nopecamary limit placed npon Ins junisdiction

The remedy 1s, therefore cumulative

The fact that we dad not appeal fiom the Magistrate s
order under section 524 does not depiiye us of the com
mon lw temedy by smt  Pran Nath Roy v Mohesh
Chandra Moitra®™ (npheld by the Piivy Council in the
case of Radha Raman Shaha~ Pran Nath Roy™)

The case of Ramachandra x The Seci etar y of Stal
relied upon by the lower appellate Cout, does not apph

S S Pathar, Government Pleader for the res-
pondent —The cases of Queen N  Cluin oo Roy™ and
In 1¢ Chunder Bhon Singh®™, 1ehied upon for the wppel
Iant, do not apply, 15 they deal with the claam of thirl
parties

o7

M (1894) 6 A 487 ) (1890) 20 Ml 8%

©) (1907) 27 Mad 13 W (1798) 7T It 620ty (T 7
() (1845)8Q T 6o ® (1833) 11Q B D 22

) (1897) 4 Lal Bic © (1001) 28 Cal 47

™ (1RRR) 12 \ad 10s 00 (18u7) TW RV (o 1)

0N (18717 W 1 10(Ln RBal)
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The case of Queen-Frapress © Trbt ot an Mar el
Chand® refers to section 223 and the di« 1net ordmvn
1n the case of Seerefary of State for Inhin i Cu ~l
+ Valhatsanqn Meghrayp™ i« cotreet

The words  at the dispocat of Gosernirent
an absolute tatle 1in Gorernment
of Criminal Procedure Code
which refers to a civit ~nat

do svest
& pections 17 ta 128
1t 1« onlv rection W22
The Magistrate has full discrctton ta pa « an anler
under section 524 and 1t cunnat Ik chatlenped in 2 eni)

smt  We relv upon the casc of Rawmachandra  The
Secrefary of State®

ScoTT, C J —On the 9th of July 1909 the honre of thn
plambiil was searched by the polier of Dharwar and of
the Savanur State 1n connection v sth a dacoity + hich
had been commitied an that Btate, and certln property

inctuding ornaments specified m the phatot + 14 nttaeh
ed on suspicion

On the 30th Beptember 1909, the
8econd Class Magistrate 1ssued a procdamation under

section 523 (2) of the Codc of Criminal Proccdure g
quiring any person having a um to the orpamenta
to appear and establish fus claun + jthin six wonths
On the 17th January 1910 the pl untf sppearcd to sup-
port s claim to the ornimcnts

The dam was dis
allowed, and, on the 13th June 1910 an order was fsnued

by the Bub-Divisional Mugistrate under scction 521 of
the Code of Criminal Procedure for sde of the ornn-
ments  The sale proceeds were cradited to the
Government

The plmntiff brings this smt alleging that the orne-
ments are Jus property and were 1llegally attached, and

prays that the amount realised by the sale may bo award-
ed to him with interest

The sutt was decided tn the
@ (1884) 9 Bom 131 @ (1594Y 19 Tlom GoB

) (1888) 12 Mad 105
DEl3-17
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plaintifl’s favour, and a deciee for Rs 258 12-0 wa
passed by Mr Valey, the Assistant Judge

The defendant, Secietary of State, appealed to the Dis
triet Court which held that as under scction 524 of thi
Cuminal Procedure Code the property was at the dis
posal of Government, Government could do what 1
liked with 1t, and had an absolute right to 1t, and tha
the gpecsal provisions relating to v estigation oficlaum
to property mentioned in section 523 made the decisior
of the Magistrate final, and depuived the person aggries
ed from any night of action We are of opinton tha
tlns decision cannot be supported Tho case referret
to by the leuned District Tudge, viz, Secrelary o
State fo India i Councl v Vakhatsangy Megh
2y ® did not deeide ot pmport to dectde the powmnt
In the judgment 1cfeience was made to a decision ff
which the point was dectrded, namely, Queen Empics
v Triblovan Manekchand® It appears to us that the
distinction between a cise under scction 523 and onc
under section 524, suggested by the Judges m Secre
tary of Statc for India i Council v TValhalsang)
BMegln ayp,® has no substance, for the order upon th
clum 15 made under scction 523, and thereafter 1f
the claim 1s rejected sectron 524 provides that the pro
perty shall bo at the disposal of Gosernment, and then
as a consequence, Magistrtes are empowered to mahe
discretionary orders for sales of such property Now in
Queen Dmpress v Tribhoran Manekehand®, the Court
held that although the claim by two accused persons 10
property seized on suspicion had been decaded against
them undor section 523, that did not deprive them of
the right of suit to establish their claim

The lewrned District Judge relied in support of his de-
cision npon Ramachandra ~ The Secretary of State®

) (1824) 19 Bon GGR ™ (1884) 9 Do 131
) (1848) 12 Mad 10,
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But that case was properly distingushed by the lenned
Assistant Judge, who pointed out that the present case
has nothung to do with 1ghts erented by statute, for
the enfoicement of which 2 special 1emedy 18 given
We set aside the deasion of the District Judge, wnd
remand the case for disposal upon the otherssues The
respondent must pay the appellant’s costs of this appeal

Decr ee 1 eversed and case
remanded

J G R

APPELLATE CIVIL

Before Sir Basid Scott Kt Chef Justice and Mr Justice Shak

JOAVER TIJIBHAI (oriGinaL DEFENDANT 2) Apperravt @ HARIBHATL
HANSJI (or161vAL PLAINTIFF) RESPONDENT ®
Bhagdars Act (Bom Act V of 1852) section 3—Will—Whether devuse by will
amounts to an alienation—Alienalion nol ezpressly limited to fransactions
mter vivos— Alienation meaming of

The devise by wall of an unrecogmsed sub division of a bkag 18 an alienation
contrarenmng the provisions of the Bhagdan Act

SFCoND appeal agunst the decision of Mohanrai D,
Turst Class Subordinate Judge, A P, at Broach, con-

firming the decree pasced by B H Desa, Subordinate
Judge at Broich

Suit to recovel possession

The properties 1n suit belonged to the bhag of one
Ba Ganga after whose death they were inherited by
Haridas Hansryy (pluntiff) and Shanker Sakhidas, the
father of Bar Daln (defendmt No 1) Shankar having
died, the plaintiff alleged that he was entitled to succeed
to his share 1n preference to lms daughter Dahi, who

® Second Appeal Mo 443 of 1914

TWasATPA
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was excluded by custom from inheriting his bhag
property or to his Kotha: brother (uterine brother)
Jhaver Jin (defendant No £2), who was not an hetr
according to Hindu Law , and that Shanhar's will in
their favour being of an unrecognised sub-division was
void under the Bhagdar: Act

The defendants contended thit the property i dis
pute was not oniginally a Bhagdar: village Shanhar
was the owner of the disputed properties and wasin
independent possession thereof , and thit his will was
valid and operative and they were hig heirs under 1t

The Subordinate Judge held that plaintiff was Shan-
kars hen in preference to s daughter or ‘ Kothat
brotlier’ and that Shankar’s will 1n respect of his unre-
cognised sub-division was void and 1noperative He,
therefore, passed a decree n favour of the plamntiff
awarding possession

On appeal, the District Judge confirmed the decree

The defendant No 2 preferred a second appeal to the
Hagh Court

G N Thakor, for the appellant —The only poimnt 18
whether the devise by will 1s an ilienation wwrthin the
meaning of the teim as used 1n section 3 of the Bhag-
dar Act, 1862 The portion devised was an unrecognis-
ed portion of a bliag and 1t was to other than a Bhag-
dar But the section uums at alienations infer viwos—
during the hife-time of the donor The terms ¢ mort-
gage,” “sale ’ “lease’ used In the section all contemplate
that the alienation comes 1nto effect at the time of the
deed but a devise by will 18 not such an alienation
Solong ns he 1s ilive, 1t cannot be sud that he Das
shenated There 13 no express case on the pomnt In
Muhammad Sayeed v Muhammad Ismail®, 1t was

1 (1910) 33 AlL 233
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held that under section 320A of the Civil Procedme
Code, 1852 a gift by 1 Mihomedan durmg last llness
would operate as 2 will and 1s not wn lienntion fulling
within the prolubition contuned n that section

[SEAE J —But that 13 not < cise under the Bhag-
dar1 Act The object of section 3254 1s different We
have to consider the wum and policy of the Bhagda
Act ]

The word ‘alienation’ should I submit not be
construed 1n 2 wide o1 comprelienstse sense but only
ejusdem generis with the other wordsin the section
which contemplite alienation daring life

T IR Desur for the respondent was not cilled npon

Scotrr, € J —The only pomt which has been
seriously argued 1n this case 1s whether the lower
Comits have eriedin holding that the dispositions in
the will amonnted to an alienation contraventng the
prosisions of the Bhagdui Aet The word “ aliena-
tion ’ ordinarly means an actin the Iaw by wluch
property passes fiom one to another It can puss from
one to another e1ther by t1insfer :nter vivos orby testa-
mentary devise the woids of the Bhigdwri Act do
not expiessly limit alienations to tiansactions wnfer
vivos, and to so it them would be to + laige extent
to defeat what 15 well known to be the object of the
Act We, therefore affiim the deciee and dismiss the
appeal with costs

Decree confir med
JGR
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Before Mr Justice Batchelor and Mr Justice Hayward

FARIRCHAND LALLUBHAL anp oTHERS ( ORIGINAL PLAINTIFES) APPEL
LanTs v NAGINCHAND EALIDAS avp oTRERS (ORIGINAL DEFEND
ants Nos 8 To 6) REspoNDENTS ©

Cral Procedure Code (Act V of 1908 ) section 11—Res Judicata—Appl
cability of the principle as aganst co defendants

A deposit of money 1n a firm was ownedin equal moties by Dand L
In a swt brought by D i the High Court of Bombay to recover lus moety
of the deposit lus brother L who was a partner in the firm admmtted hnsclnm
but 1t was contested by the otlier partners defendants Nos 1and 2 Defend
ants Nos 3 to G contended that they were not partners in the firm atall
The Court passed & decree agawmnst L and defendants Nos 1 and 2 The fim
made losses and ceased to work L thereupon filed the present sut m the
Court of the Subordinate Judge at Surat for o dissolution of the firm and for
takingits accounts D was made a party to the smt asa creditor of the
firm  The defendants Nos 3to 6 agamn contended that they swere not part
ners m the firm A question having an en whether the contention was r¢#
judicata 10 the present smt —

Held that the relief given to D m the eather smt did pot requie oF
wvolve a decision of any case between the co defendants and therefore the
co defendants were not to be bound as betw een each other by the Cout s pro
ceeding and dectsion which were necessary only to the decree which D obtamed

Per Batonptor J — The Court s slow to enforce the prnciple of ¢t
qudicata as agamst co defendants and the hmits of the operation of the
princeple 1n such cases keem to me to be narrowly lad down

SECOND appeal from the decision of T N Sanjina,
Judge of the Court of Small Cuses, with Appellate Po-
wers at Surat confuming the decree passed by B
N Sanjana, Suboirdinate Judge 1t Surat

Swt for dissolution of a partneiship and for tahing
1ts accounts

One B Samiath had deposited a sum of Rs 30,000
1n the fizm carried on in the name and style of Klnm
chand Kalidas By a deed of gift she transferred her

© Second Appeal No 757 of 1914
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night to that amount to her two biotheis, Dahyabha
and Lallubhax

Lallnbhu was one of the putnets 1n the fiim of
Khimchand Ealidas

Eatly in 1910, Daliyabha filed a smit (No 55 of 1910)
m the High Court of Bombay agunst the fiim of
Khimchand Kalidas to recover lus molety of the de-
posit of Rs 35,000 Lallubbu admtted the clum
but his other partneis (defendants Nos 1 and 2) con
tested 1t Defendnts Nos 3 to 6 contended that they
were not partners 1n the fiim The Comt passed a
decree only agunst Lallubhu and defendants Nos 1
and 2

In the meanwlule the firm of Khimchind Kalidas
suffered losses and cesed to work

On the 20th Januaiy 1910, Latlubhai filed the pre-
sent suit 1n the Court of the Subordinate Judge at Surat
for dassolution of the paitneishup and for accounts The
defendants to this smt were defendants Nos 1 and 2, ind
defendants Nos 3 to 6 1n the pievious suit and Dahya-
bhar (defendant No 7) The detendants Nos 8 to 6
again dented that they wele pirtneis of the firm

A question then arose whether the finding in the
first smit that defendants Nos 3 to 6 were not partners
1n the firm operited as res judicata n the present suit ,

the Subordinate Judge held that it did not, on the
following grounds —

Tle Court held that they wore not partners and di mu sed the swt agamst
them  Thus not only were all the parties here also parttes there—though not
exactly arranged m the same way but the precise question raised here nas
directly and substantrally missue theie and actunlly decided  Stlll the one
esacntial elenent to the applicability of the prinuple of res yudicata viz that
the question i both susts must be 1n 15sue between the same parties 15 ab ent

1t 15 not sufficrent that the partses to the two wts are the same and the ques
tion 1 1sste s the same

But the questron must also be in 13sue between the
kame parties

In the former swit the question was 1 nsue betweer: ithe pre
xent defendant No 7 on oue side and the defundants Nox 3 to 6 on the other

21
1915

FARIRCHAND
LALLDBIIAL

t
NagIveniNo
Kavipas



212
1915

Faircaand
LaLLUEHAL

P2
Narncaanp
hanipas

THE INDIAN LAW REPORTS [VOL XL

The pres nt plaintif was not interested 1n the dectsion of that question 1nthe
piesious swit except nduectly So far as lns hability was concerned it wag
of no consequence how that question was deternuned  As soon 23 the two
preliminary of jurisd and 1 rused m that suit were
dispo ed of lus Lability to the defendant No 7 s claim stood confessed and Judg
ment might have been imm dintely pronounced against him before even the
questton of dsfendants 3 to 6 8 liability was gone 1nto It was not even oven
to lum to lead evid nce on the powt or appeal & awnst the finding onat Thus
though the pirties to the two sints are the same and the principal matter m
155u€ 15 also the same jet the matter being missue between different parties the
tormer ducision cinnot operate «s resgudicata see Bhaguant Smgh v Tty
Kuer 8 All 91
On a consideration of the me1its of the case, the learn
ed Judge cume to the conclusion that defendants Nos 3
to 6 were not paitners in the irm  He theiefore, pass
ed a decree for dissolution of partneiship as between
Lallubha and defendants Nos 1 and 2, and ordered
accounts to be taken
On appeal, the lower appellate Court came to the con

clusion that the bar of 7esjudicata applied, on the
following grounds —

It 13 true that in that st the plantiff and the defendantsNos [te 61 ths
suit were all arrayed on one side buteten as between co defendants a aatter
may be res judicata  But for ths effect to anise there must be () & confict
of iterest between the defendants and (b) an adjudication between the
defendants necessary to gwo the appropnate relief to the plumtff snd
(¢) a judgment defimng the real myhts and obligations of the defendants mfer
segnen  Without necessity a judgment will not be res judicala amongst
them by mere inference from the fact that they have been effectively defuated
1 resisting a claim o 2 shue made aganst them a3 a group (11 Bom 16
25Bam 74 18 All 65 22 ANl 386 29 Mad 515 30 Mad 447 and 31
Cal 95)

Thus being the law the first question)  was there 2 conflict of interests be
tueen the defindants wter se  Beyond doubt 1 that smt the conflict was
not only between the plantiff on one side and the defendants or gome of them
on the other but 1t was between the defendants themselves as to whether oll
seven of them constituted the firm of Khimchand Kahdas and were hable to
the pluntiff’s ¢lam or only threo of them Who wefe the members of that
firm w13 a matter 1n 1ssto not only betw cen the plantiff and the defendants 12
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thit snt bit 13 btw ath d £ almtsth nelies Th present plamntiff
whowasth d ¢ 11ia N» 410 thatsutstl Twath tns brother the pluntiff n
that smt anlers a1 Tt all < v neostituted the firm and all seven were
lat' for the clum  Atthe tim (lus swt wis p nding he was as much
1 rstedasthe plan o mthat caix mhunzth  d usion in lus favour on
th pout. To o'y r d fendaats eontcud 1 that only three of them nimely
the plamtiff and the defendants Nos 1and 2 mtles st were hable and not the
ret

S ondly 2nadjud ¢ tion on this past 1 conflict was n es ary to give the
apprap 12+ rehef to th pandff 1o that cas  The swt was bronght not
aguastth d fertamts mdiwd nlly  but a,an ¢ them as representin,, the firm
of Ktum h20d Kaldis  Wathont d termibing who constituted that firm the
decree could not limve b o pa s dagun tany of the d fendants indsvidually
Tn order to decide whether the planf hould have the decree agunst all
eeven or against three only as 1epres ntin™ th frm it was pecessary to d ode
23 b twe nthe d foudants themselves whether Il seven weie partucrs 1 the
firm a alleged by the d fenlant No 4inthat swt (se the plambtiff in this
cas ) or thre. only as allejed by the other dufendants

Thrlly 3 final judzm ot d termimog the real nghts and obli ations of the
d fenlants wter ge1n th  firm has b en given by a compet nt Court after
h armg 10l the partrs  That yudgment d termined not only who were liable
to pay the amount sued for by the pluntdff in that case but also determined
as between the defendants who weie the members of the firm of hlumchand
halidas which was admttedly lable to piy the amount I therefore hold that
all three ingredients mentioned zbove exist w tlus case and the adjudication
operates as res judicata

To hold otherwise would be to court two different jud,ments on oune and
the same paunt of fact b twe 2 the sam parties i case this Court was forced
on the evid nce bufore 1t to com to o different conclusion from that arrived at
by the High Couart 1n th oth r sait It 13 only when the plamhff in the
subsequent swit was only a nommal! party i the prior swt that the previous
jud ment dies not operate as res judicats (25 Bom 74) It was open to the
present plantiff to lead exid nce 1o that swt to show that ull seven were part
ners in the fiim and 1t was opea to lim t> appeal agunst the deciston given
m that smt  All the ingredeents ne essary to constitute an adjudication a res
judicata existed 1 ths case

The deciee passed by the fitst Court was confiimed
on the above ground only

The heirs of the plaintif Lallubhar appealed to the
High Court
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T R Desar for the appellants —The first smt was
brought by a creditor of the firm of Khimchand Kalidas
all persons who were alleged to be paitners in the firm
wete made defendants It was there decided that
Lallubhat and defendnts Nos 1 and 2 were partners
and that defendants Nos 3 to 6 were not partneis In
the present smt, Lallubhw who was plaintiff in the first
suit 18 joined as defendant No 7 The parties to both
suits we the same though they ~ue differently urayed
The question for decision 1n the second swt 18 the ques
tion which was hitigated 1n the firstsmt, viz , are defend
ants Nos 3 to 6 liable as partners We submit that the
decision of the question 1s not baired as res yudicata ,
for the finding urived «t on the pornt wn the first smt
w15 one 15 between the defend wnts wnter se  see Bhay
want Singhv Ty Kuar®, Cothngham v Earl of
Shrewsbuar y® | Ramchandra Narayan ~  Narayan
Mahadev® Furthel, to amount to r¢s judicata there
must be & conflict of interests unong defendants and
yjudgment defiming the mghts and obligations of the
defendants inter se There can be no res judicata by mere
inference from the fact that the present pluntif and
defendants were1n 1910 collectively defeated 1n 1es1sting
4 claim made agunst them as 1 group see Balam
bhat v Narayanbhat® and dhmad AL v Najabat
Khan®

G N Thakor for 1espondents Nos 1 and 2 —The
bar of res judicata 1s clearly ipplicable to the present
ciwse All the reqmirements necessary to be complied
with under section 11 of the Civil Procedare Code (Act
V of 1908) are present here  viz, (1) the same parties
(2) a conflict of interest between defendants wnler ¢,
and (3) a deciston on the same 1ssue

) (1885) 8 All 91 ©) (1886) 11 DBom 216at p 219

) (1843) 3 Hare 627 at p 638  ® (1900) 25 Bom 74
) (1895) 18 All 65
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The yudgment 1 the fitst suit deals with the point 15
if rmsing confiict among defendants wmter se The
defence of each affects the liabnlity of others sce
Ramchandia Narayan » Narayan Mahader ™ and
Balambhat « Narayanbhat ® The case of Blag-
want Smgh~ Tep Kuar ® does not apply

MM D Daru for respondents Nos 3 and 4, supported
respondents Nog 1 and 2

BATCHELOR T —The only question involved 1 this
appeal 15, whether Mi Tustice Russell s decision 1n
Smt No 5% of 1910 bionght in this Court 15 now z2es
judicata between the parties The lenined Judge of the
lowel appellate Comt has held thit the decision 15768

Judicata, and the pluntiffs appellants contend that that
118w 1B erroneous

The smit of 1910 was brought by the present plunt-
iffs brothei, an outside creditor agunst the then
defendants s bemng members of a partnership firm 1n
which 2 sum of Rs 17,500 had been deposited Itis
admitted that that swit and the present smt were be-
tween the same parties In the earlier smt the fathel
of the plamntaff No 1 wns defendant No 4 He admatt-
ed Ins hability to the then pluntiff The plantiff in
that smut had contended that the present i1espondents
were lizble as members of the paitnaship fitm which
had recerved the deposit ind the then 4th defendant
now the plaintiff, admitted or contended that th it wasthe
cise  In other words he made commeon cause with the
then plaintiff 1n vsserting that the present respondents
were pattners in the fitm  The Comt decided that the
present 1espondents wete not partners i the firm, and
1t 15 tlns decision which has been held by the lower
appellnte Court to nct s 2 e8 juedicata 1n this smt

@ (1886) 11 Bom 216atp 219 ® (1900) ?5 Bom 74
©) (1885) 8 All 91
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As I have 1ndicated} the pnities between whom the
decision 15 now elumed as 7 es yudicata were co defend
ants 1n the eailier smit In considerrng whether the
determintron opeiates as 7es judicata, I think the fitst
considerntion to be boine in imnd 1s that the Comt 13
slow to enfoirce the principle of 1¢5 yudicata as aganst
co defendants, and the himits of the operation of the
principle 1n such cases seem to me to be narrowly lad
down The leading case on the subject 1n Bombay 18
Mi Justice West’s decision 1n the case of Ramchandra
Narayan v Narayan Mahadev, ® wheie the learned
Judge observes “ Where an adjudication between the
defendants 1s necessarv to give the appropiate relief to
the plaintiff, there must be such an adjudicition and
m such 2 case the idjudication will beses judicata be
tween the defendants as well as between the plantiff
and defendants But for thus effect to 1se, there must
be a conflict of mterests amongst the defendants and
a judgment defining the 1eal 11ghts and obligations of
the detendants wnfer se Without necessity the judg
ment will not be 7 es yudecata amongst the defendants”
That exposition followed upon what was said by Viee-
Chancelloy Wigram 1n Cottuigham v Eail of Shoews
bury, ) whele the Vice-Chancellor observed * Ifa
pluntiff cannot get at his rght without trying and
deciding a case between co defendants, the Coutt will
t1y and decide that case and the co-defendants will be
bound But :f the 1elief given to the plaintiff does not
require or mvolve a decision of nny cise between €0
defendants the co-defendants will not be bound as be
tween cach other by anv proceeding which m1y be
necessuy only to the deciee the plamntifl obtamns
These pronouncements séem to me to wndicite the re
luetaince which the Courts ordinanly feel to evtending
the doctiine of 7es judicata to co defendants In the

®) (1886) 11 Bom 216 at p 220 ) (1843) 3 Hare 627 st p €38

\
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cage before us I wum of opinron that the doctine 1s not
properly applicable to the co defendants In the fust
place Ido not think that there was iy 1eal conflict of
wmterests betwecen the defendant No 4 and the other
defcndants in the Swit of 1910 It 1s quate true that the
defendant 4 made 1« Aifferent case fiom the ease made by
the other defendants But thit 1t seems to me, 13 not
tantamount to 1 1eal conflict of interest The only
interest which each of the defendants in the St of 1910
had was i 1egud to the full hiability ot each one of
them to the then pluntiff Now the 4th @efendant ad-
mitted Ius Inbility - and appaating 1n peison 1t seems
that he put 1n no whitten statement  In any event his
hability, which e dmitted was not ffected by the
question whether lus co defendants were o1 weie not
liable to the pluntiff Next, though in this 1espect the
cse of the 4th defendwnt differed from that of the other
defendants, I cannot doubt but that the 1eal contest 1n
that smt was, and 1emamned - contest between the
pluntiff and the other defendants Itis the fact that
1t was necessay for the Cowrt to decide the question
whether the othel defendants weie 01 weie not members
of the paitneislhip But I cinnot concede that 1t was
necessary to come to this decision 1n order to adjust
ind determune the 1ights and liabilities of the co de-
fendants 2fes s« On the contruy I think that that
decision was requured m order to determrme the contest
between the pluntiff and the defendants  Noi does 1t
wppet to me how 1t can properly be sud thit the deci-
sion dxd 1n fict deterrmine the nghts and hibibities of
the defendants inter se for those 1ights and Linbalities
weie not put in contioversy The contioversy was be-
tween the then pluntiffsand the present 1espondents and
that 1emnuned the only 1eal contioversy notwithstand-
1ng that the present plauntiff then dissociated himself
fiom his then co-defendants on 1 point which dud not
affect bis liability 1n that smt  Applying, therefore the
Bili~3
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Inngunge which Tlhave guoted fiom the judgment of
Vice-Chancellor Wigiam 1n  Cottingham’s case W, 1
would sy that therelief given to the pluniif 1n the suit
of 1910 did not 1cqune o1 1nvolve 1 deciston of anv ease
between the co-defendmts, and, therefore, the co defend
an*s «ue not to be bound ns between each other by the
Coutt s proceeding 1nd decision which weie necessaiy
only to the deciee which the plamnt:ff obtarned

On these giounds I am of opinion that the appeal
should be nllowed and the cause be remanded to the
lower appellate Court to be heard and decided on the
merits

Costs to be costs 1n the appeal

Haywaep,J —I concur The pluntiffi-appellnt’s
brothet sought in the foimer swit to make the pluntif
appellint and the 1espondents-defendants hable for
deposit 1s membeis of o certun fiim The plantifl
appellnt admnitted his hability, but the defendants
respondents wete successful in denying therwr member-
ship of the firm  The pluntiffi-appellant in the piesent
smt has sought to make the defendants-respondents
liable for accounts mpon a dissolution of the firm, and
the question which has ausen 1s whether the member-
slup of the defendants-1espondents in the firm 1 768
qudicata Ly reason of the former htigation That ques-
tron depends upon the consideratton whether this
matter was 1eilly an conflict between them and whether
thete was 1 1e1l decision s to then nights in ths 1espect
n the toimer hiigitton  Those ue the punciples lmd
down 1n the leading case of Ramchandra Nurayan’
Narayan Mahader ©

Now 1t 2ppeats to me that mn the former smb the
appellant’s brother and the respondents were the parties

) (1843) 3 Harc 627 ©) (1886) 11 Do 216 atp 220
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1ctually 1o conflict The appellint and 1espondents
had no real conflict tnfer se Iach wonld Iivve been
Iiable for the cluum in full 1 those proceedingsifa
member of the fim  Each would hinve been hable to
have been sned sep untely and each would inve been
liable even 1 cnse of 4 joint and severl deciee agunst
all to pay1n esecution the whole amount due from the
firm The appellant s ltability 1s 2 member of that fum
did not 1t seems to me, depend in any way on the re-
spondents being membeis of thit fiim so far as lus
lLialahity then under hitigation

Moreover, 1t appears to me that there was noeal
decision 1 that foimer smt as to the rights of the 1p-
pellant and the respondents wlich compuse such
matters as habihity for contiibution for moneys levied
1n execution ol othe1wise 1n connection with the foimer
Litigation nd then 1espective shales in the profits and
losses which might prove on nccount taken to hase been
the result of the working of the firm Theie wasno
decision at 1l of such interestsand there conld not have
DLeen any such cdecision 1n those proceedings Thele
was no real decision as to the rights of the appellint
and respondents in the present smt which 1s for dus-
solution and accounts of the firm

The decision 1n the former hitigation eannot, in my
opimon, be held to be 7 es judicata of the questions ais-
1ng 1n the present proceedings The deciee, therefore,
of the lowel appellate Coult must be set aside and the
appenl remanded for decision on the meiits

Costs costs 1n the appeal

Decree set aside  case remanded
R R
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' CRIMINAL APPELLATE

Before Mr Justice Batekelor and Mr Justice Hayward
EVIPCROR v FAKIRA APPAYA®

Practce—Charge to Jury— Uisdirection—Qmassion to direct Jury on powts
telling wn accused & forour~—Hugh Court— Interference—Statement made by
accused before C Magistr ate—~A dmsssibl Craminal Procedure
Code (Act V of 1898 ) section 287—Indean Evidence det (I of 18¢%)
sectim 24—Pesson in authoriiy—Police Patil arresting the accused

The High Court will mterfere in those cases where 1t 15 made to appear
that the Sessions Judge has prejudiced the accused by omitting from Ius charge
to the Jury pomts of camtal importance teliing m accused s favonr

The plusse 4 person i authority 1 section 24 of the Indian Lwdence
Act would mcludo the Polis Patil who anests one of the persons accused of
the offence

Quere —Whether the statement made by an accused before the Commut
ting Magstrate 15 governed by section 287 of the Crummnal Procedure Codu of
by section 24 of the Indian Evidence Act ¢

THIS was an appeal fiom conviction and sentence
passed by A Montgomerie, Additional Sessions Judge

of Belgaum

The facts were that the accnsed was tried for hastg
caused the death of one Yamnnya on the 5th Februm¥
1915 The deceased had 2 mistress named Ningwwi
(accused No 1) She was wrested on the 12th when
she confessed that she hnd decoyed the deceased on the
mght 1n question to hexr house, whete he was betabomaed
and killed by 1censed Nos 3 nnd 4 Before the Com
mitting Magistiate the accused No 2 maden statement
admitting the put he hind tal enin be whing the deceased

When the accused were tied before the Couit of
Session, tceused No 2 retiacted the statement that ke

© Ongnal Apy al N1 205 of 1915



VOL XL j BOMBAY SLRILS

rad made on the ground that it wis made through in-
Incement offerted bv one Annappa, the Pohico Patil
In the Police inquuy 1nto the cse Annappa had taken
1 part, by uresting accused No 4

The learned Sessions Judge allowed the stntement
made by accused No 2 before the Commutting Magistiate
to go 1nto evidence and summed up to the Juy the
cise against the accused No 2 thus —

Sumlarly with regard to the statement made by accused Mo 2 before the
Maistrate he hiws told von that he was mdnced to make that statement by
svmne obscure repre cntition made to lum by onc Annappa Giudi Patil  Even
if that be true 1t would not mvaldate that confe 1on hecwse I do not
think that Annappy Ganda Patil canbe con1d r 1 as m any wny a person
having authonty withm the mcamn, of ection 4 of the Indian Evidence
Aet It 15 not suggested that this confession was made at the mstance of any
pelice official 1n charge of the case It 15 mot cliar what inducement was
offered to the accused to make a statement which according to limself he
knew at the time to be false  You are ashed to believe that to oblige a person
who apparently was not on particularly mtimate terms with lun—in fact he
w18 not on mtunate terms at all with him—the accused voluntarily after
having been 1n magsterial cn tody for some time falsely aceu «d himself of
having cominitted a murder 1o the hopes of .etting a pardon Now 1f he
had not commtted the murder do you think 1t hhely that Lo would mvolve
hunselr 10 60 ser1ous a charge as wurder ? 8o there seems no reason 1n the
world why at the bare request of a stranger he should falsely accuse himself
of a cnme for wluch he ran a rish of bemng hanged

With regard to acent ed No 2 the principal evidince agamnst hun conssts
of lus own vonfession 1ef ru the Commtting Magustrste I hase alrady de
cnssed with you the cucom tanee  under wluel: e 1y alleged to have been
mluerd t> mihe that coufuson  Befoie the Commutting Vagistrate he
adnuts that he powted out to the polie a spot m the field of Hutch Bala
That part of his statemunt 15 corroborated by the police I ee no reason to
doubt the testimony of the polico officer as to the cirumstances under which
he went to Hutch Balia s field to make exunination  ceording to the police
ofliccr and according to the Panchinama I tool  with him the aconsed who
pomted a spot i the tield where some 1ubbish conssting mostly of Jowan
stalks was Iy, avdin that place were found two small patches of earth
(one avsitwasthe 1ze of a pim anl the other of two palms) which
apparenth halbecn soaked ond from which accordig to the police officer
amtted  the mell of v dead body  Unfortunately that earth was not
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forward @ for examunahion no doubt owing to lack of technical hnowled, ¢
the part of the police officer  The fact remains however that accused N
took the police to tlus spot and pownted out a place where the carth
s Ilin, of 8om3 d caying orginic matter '

Now you will notice that there 13 o differen~c between that statem nt .
the confession of Vingana  Nwingwna doss not mention the part plyed
accused No 2 and s brother  she do s not mention therr names n her ¢
fession but hthe ac used No 2 sho attributes the princtpal part of the ass:
on Yemnaya to Appya and Ningwa It may be of course that Nmgawa
tryingtosy It rh rownr latives 3¢ may bs that tha part played by th
was of less importance  that is for you to decsde  As Isad to you accu
No 2sconfession 13 1n a way corroborated by the fact that scratcles w
actually found on hus face when he was arrested The only other evide
agunst im 1s that of Mahomed and says that he met all these accused on
night on which Yemnaya disappeared  He says that he sww accused Dos
to 5 and Nmgna commg tosether he ashed where they were gomg ¢
and Takua (accused Nos 3 and 7 ) sad that they were gomg to Nimgan:
house

IE you belevo the confession of accus d No 2 you must convict b
murder

The Jury 1eturped a verdict of gmilty agunst th
accused and the Judge accepted the verdict and ol
tenced him to transpoitation for life

The accused appealed to the High Court

Nukanth dtmaram, for the appellant —The state
ment made by the 1ccused was 1n the nature of a €08
fession, and laving Leen induced by Annappy wa
nadmissible :n evidence under section 24 of the Indin!
Ewvidence Act Annappa wis 1 plison 10 authority
see Rey V Navroje Dadabhar " Impress V Tan
Burapa,® and The Queen v Mussumat Luchoo®

Besides the chaige to the Jury 1s defectino 1n1$
much s 1t fuls to diaw the attention of the Jury
points that tell 1n favom of the tccused, ey, tho 10nE
tume that elapsed between the airest of the accused and

@ (1872)9 Bom H C R 358  (1878) 3 Bor. 12
® (1873) 58N W P H C R &G
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Ins confession , that theie was noleasonwhy the accused
hd not confessed soon after Ins utest, that the object
of the confession was to get additional evidence agunst
the tecnsed No 4 with whom Annppa w1 on hostile
tetms  Refers to Lmpaor v Malgowda® Iy v
Tattechand Tastachand) and The Queen v Num
Chand Afool.er joe™

8 8 Patl a1, Government Pleader for the Ciown —
The statement made by the aceused 15 «dmissible undet
section 287 of the Criminal Procedure Code TFuithel
Annappais not a4 pason 1n uthouty, as he wis not
the Patil of the vilinge where the offence had been
committed

As regards the chauge to the Jury the plender for the
accused must certmnly have placed betore the Juy
evely point 1n the ecase that told in favour of the
accused No prejudice to the ~ecused be shown, if
the Judge omitted to enumelate any of the points in
lis chaige

BATCHELOR,J —The appellnt heie was the 2nd
accused before the Comt of Session  Altogethe: theie
were five persons nccused of the murde: of one Yemnay,
and of these five the present appellint and anothei
were convicted The tual was held before a Jury and
1n the case of this appellant the Jury was unamimous
against nm

The case for the prosecution was that one Ningawn,
the fiist aceused before the Sessions Comt, was the mis-
tiess of the deceised man  thit she and severil other
allhgas hwnvang a cause of 1ll-wall agauinst him, he was
lmied by kel 1nto hea hiouse on the oth Febinay last,
that theie hie was mmdaed by the tecused , that lus
dead body was cuned away to 4 fleld «bout 1% males

) (1902) 27 Bom G44 O (18u8) 5Bom H C R 85 (Cr L)
© (1873)20 W R 41 (Cr Lul)
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distant, and was on a subsequent date 1emoved to
anothex spot 1n the site of 1 neighbouring village fhe
dead body was discovered in the mormng of the 9th of
Febiuaty, and that mght the woman Nmgana was
aurested  The present appellint was arrested on the
10th of February On the 12th of Febinary, Nmgaw
made a coufession before the Fust Class Magistiate
31 Patankai, in which she said that the mmder had
been commzttted bv the 1ccused No 4 and hus two sons
She did not name the present appellant 1s having tahen
part in the ctime  After 11l the five aceused had been
artested, the enquuy proceeded as usual before the
Committing Magistinte, Mr Maxwell, and before that
Magistrate on the 19th March the piesent appellant
made the stitement, Bxhibit 25 That statement 1s of
a confessionnl chuicter wd wis subsequently 1
puditted 1n the Court of Session on the ground that 1t
had been induced by p1omises held out to the 2ppellnt
by one Annwppi Gauda, who was the Police Patil of
the villyge wheie the appellant ived and who had
tahen pait in the miestigation of this crime

Theie ¢ be no doubt upon the record, and 1ndeed,
nerther s1de hnw ittempted to question that the convie-
tion of thiy appellant wis based entirely upon s
stitement to My Maawell Exlubit 20 The1ecord does
mndeed contun one o1 two f11gments of other evidence
which might be pressed mnto the service of the prosect
tion by way of corroborition But thev are of such
sery minor imporiance thit wlmttedls no conyiction
could be hd upon them ¢ven of they would by them
selves umount to lan justihication for the appiliamts
commitment for trial I propo-t, thetefoie, to < 10
motre in reg ud to these upmport int preces of evidence
but to doil with the cise 85 1 conviction Wl must
stand ot fall with the appedlints stitement to the
Committing Magistrate
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The first point wged beforc us by My Nilhwmth the
learned pleader for the ppellint, 15 that the ippellant s
statement, Dalubit 20 wis 1 confession  that s such
1t fell within the provisions of section 24 of the Indiwn
Evidence Aect, and that i ecordince with those pio-
1151008 1t Was 1rreley int 1 these ciiminal proceedings,
masmuch 1s 1t was ciused by wn mducement ot pilo-
mise having 1eference to the chuge agunst the ppel
lant proceeding fiom Annappizadt who was 1per~on
 wthoiity, wnd sufficent to Jive the ppellnt
grounds which wonld ippeur to lum teisonible tor
supposing that by malking it he would gun somc
adsantage 1n 1eference to the procecdings ygunst him
The leained Government Plewder has met this wgu-
ment by the contention that the statement Exhibit 25
cannot be brought within the pmview ot section 24 of
the Indian Evidence Act but falls exclusively under
section 287 of the Ciiminal Procedme Code That sec-
tion enacts that “The examination of the accused duly
recorded by o1 before the Committing Magistiate shall
be tendered by the prosecutor and 1ead as evidence
There 1s no question but that this patticular statement
embodies the examination of the accused before the Com-
mitting Magistiate nd that that examination was duly
recorded by that Magistite It would seem, therefore
to follow under this section thit the statement 15 neces-
sanily 1ecetvable i ¢ vidence wd that the Comrt 1s bound
so to trewtat It 15 contended with some pliusibilrty
thit the mmportive provisions of section 287 of the
Criminal Proceduie Code eannot be displiced by 1efer-
ence to section 21 of the Indinn Evidence Act which
should be 1ead a5 referring onlv to confessions made
outside the comse of the 1ugulu proccedings 1 the
inquity and tirdl - The rival ugument upon this pornt
ndieates thit where the st itement made by n accused
before a Committing Magistiate 15 of 4 confessional
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charactel, theie 1s 2t least, at first sight, some dafficulty
maeconcihing the 1equuements of section 287 of the
Criminal Procedure Code with those of section 24 of
the Indian Evidence Act  The mnatter 1s not frec fiom
difliculty, and as, 1n my opinton, the appellant 1s
entitled to succeed upon another and an independent
point, I prefer to expiess no decided opinion upon the
provisions of the scctions of the two statutes, when
read together, 1s beating upon a stitement of a confes
sionl character made by an accused before a Commut
ting Magstinte I will, therefore assume for the
puiposes of this case that the leuned Government
Pleader 1s 11ght 1n his v1ew that section 287 of the Cn
mimal Procedure Code must govern this statement, and
that 1n consequence the statement was properly recers
able 1n evidence and laid before the Ju1y

On this basis there remains the other mgument of
M1 Nilkanth, that the verdict of the Jury ought to be
set aside by reason of the learned Judge s misdirection
reguding the tiath of this statement, Exlibit 20 Inthe
maun M Nilkanths atgument has tahen the form that
the leained Judge omrtted to direct the Jmy upon cel
tamn capital points on tlus topre And though n generl
the Court may be indisposed to 1nte1 fere with the Judge s
chmge to the Jury on the ground of mete non drrection,
as opposed to muis duection, 1t 15, I thinh, clewon
the authorities that 1 certun cases no real distinction
¢n be driwn between non direction and mis direction
Upon this subject 1t 13 useful to refer to what w1s sud
by M1 Justice Mail by 1n the casc of The Queen'¥ Nun
Chand Mookerjer ™ whete that leuned Judge Hter
observing upon the cffect of the diffcrent enrcumstances
1 which different chaiges hwe to be delrvered cot
tinnes 1n these words  When we e called upon t0
51y whether or not the Judge has done lug duty 18

M (1873)20W R 41aty 42(Cr Inl)
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addressing the juiv on the ficts, we must looh to his
summing-up s 1 whole, and see that the case has been
fauly 1ud befoie them I entirely agiee with this
deseription of the Court s duty In Dmperor v Mal-
gowda,® a4 Bench of this Court consisting of Sz L=
rence Jenl ins and M1 Justice Batty, set aside the vel-
dict of the Jury on the giound that the Judge had
omttted to call the Jury s 1ttention to matters of prime
1mmportance which told i the rwcuseds fivom  And
this decision was ai1ved at, notwithstanding that the
matters telling 1 the tccused s favom appeu to have
been discussed befole the Court by the prisoner’s ad-
vocate In Rey Vv Faticchand Vastachand® Mr
Justice Saurgent as he then was took the sime view
of the 1esponsibilities ot a Judge 1n summing up to the
Jury Hesays ‘The summing up contemplated by
this section cannot mean any statement of the evidence
which 2 Judge may 1n lus capice, think proper to
mahe to the Jurv, but 2 *proper’ summing up, by
which 15 to be undeistood a full nd distinct statement
of the evidence on both sides with such advice as to
the legal bearing of that evidence and the weight
which properly attaches to the seveial parts of 1t, s 2
sound judicial diseretion would suggest’ In another
passage he observes I think, therefore, that the
Judge committed an error 1n confiming himself to so
very bref 1 summary of the evidence and in not
giving 2 more careful aalysis of that evidence  And
after duscussing the vulons omissions i the chuge,
the leuned Judge concludes by saying  “It remmuns
to consider whether the piisoners o1 any of them,
have been prejudiced by those omissions 1n the sum-
ming up” It 15 elew therefore that the wnthorities
uen favour of our interference 1f 1t 1s made to appear
that the Sess10ns Judge has prejudiced the aceused by

M (1902) 27 Bom 664 () (1868) 5 Bom I C R d5atp 94 r )
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omitting from his chuge to the Juiv points of capital
impoitance telling in acensed’s fivour And, m m
opmion, that g the case hete I hasve sud that the
whole ¢ase agunst this appellint depended esclusivelv
upon his statement to Mr Maxwell, Exhibit 25 The
following 15 the passage 1 wlich the learned Sessions
Judge diseussed this Exhibttin hus charge to the Jury —

With regard to the statement made by accused Mo 2 before the Yag
trate he hay told yon that he nas induced to make that statement I v some
obscure rupre entation imade to hun by oue Annappagouda Panl Even of
that be true 1t would not invahdate that confe 1on becau ¢ I do not thik
that Annappr,oudi Patal can be considered s m any way a person havin.
wthonty within the mean,, of section 24 of tle Indian Evidence ct It
not suggested that this confex 1on was made &t the instance of am police
oficial m cliarge of the case It 15 not clear what inducement was offered t0
the accused to make a statement which according to lnmself he hoew at the
tmie to 1o filse  You are asked to Lelieve that to olligo a person who
apparently was not on particaluly mtimate terms with lum—m fact he was
not on imtimate terras with hnm— the accused voluntanly after hovin, e
1 Magstenial custody for sometune falsely accused himself of having com
mitted a murder 1n the hopes of getting & pardon  Now 1f he had not com
mitted the murder do yon thiok st hi ely that he would 1nvolre humeelf 1 80
serions a charge as murder  So there seems no reason in the worll why at
tl bare request of a stranger he should falsely accase hum elf of 8 erune fr

which he ran a nish of bemg hanged.

That no doubt 13 a very telling presentation of one
srde of the ese, and if 1t had been tccompanied by W
equilly telling 1eprescntition of the othet side, I do
not think that any sahd objection could have bech
offeted  But unfortunatcly as 1t seems to me the
namelous and weighty consideritions on the other
side were not biought to the Tary s attention, and
cn well believe that on the charge 191t was deliscred
to them the Jury felt tht thev had no option but to
behicne that the statement Exiubit 25, was tine anit
that the evidence ngunst 1ccused No 2 was convineing
Among thc pomnts which s I thinh, the Tearned
Seamtons Tudge should huve  mvatad  the Tars to

-~
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considel with v view of estimating yudicinlly the 1eal
ralue of this stitement Exluint 25 T mav notice, first
the circamstanee that over 1 month had elapsed be-
tween the applieant » anest and his maling of this
statement It 15 true that this lapse of time 15 not
altogether oveilooled Ly the leuned Judge But
whereis he uses 1t 15 11 ugument ag unst the ppellant,
1ts 1el weight scems to me to tell on the other side
The tine consideiation upon this topre was I think
thit mote than a month had elpsed before the statement
wis made and that up till the time of the making of
the statement there wis agunst this ppellant no 1e1l
o1 substantinl evidence whitwoever o that assuming
him to have been one of the murdeicts there wasno
apparent occasion o1 rewson why consistently with the
usunl motives of human natme he should at this Inte
date have gone out of his way suddenly to convict
himself of 1 ciume of which no one else could have con
victed lam Then I thank, the leuned Judge was
mistaken 1n telling the Jmy that Anpappagindr Patil
wagnot a person 1n authoirty The evidence shows
that Annappaganda was Police Patil of the appellant s
village, and that he had actually auiested ope of the
persons accused of this mwmder In Reg v DNawon
Dadablia® S11 Charles Smigeutin considering the mean-
mg of the expression ‘ person 1n ~uthority siys that
The test would seem to be had the petson authority to
mterfere with the mattcr  1nd anv conceln or interest
mat wonld be sufficient to give um that authority’
On the evidence recorded 1n this case I cannot doubt that
Annippigauda Patil was 4 peison 1in authority within
the mevung of sectton 24 of the Indian Exidence Act
Then wother matter of primus consequence which
should I think hive heen prominently brought to the
Tury s attention 1 connection with this Exhibit 29 was
the tot 1 omission of any reference to the appellant in
M (1872) 9 Bom H ¢ R 358 at p 369
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1915 the accused Ningaw+'s confession made so early as the
rueeron  12th Febiuaty This omission was the more significant,
Liema  Decwse the case for the prosecution wis that Ningama
APPAYA who had decoyed the deceased to her house, and bhad
thete procmred and superintended his murdel, had no
visible reiwon for omitting the name of the appellant
1f e had sisted her 1n this ciime  Next, T think the
leuned Judge was also 1 eitor 1 leaving 1t to the
Jury to decade whether Exhibit 25, treated by him 75
2 confession, was admussible 1 evidence For, if
Exhibit 25 be treated m this way, then the question of
1ty admissibility was for the Judge nd not for the
Jury see section 298 of the Criminal Procedure Code
and the e of Rey v Navrop Dadabhar® to whieh [
hive aliendy referred
Lastly, on the general merts, I would say that my
own expetience by no means confiims the learned
Judge s view as to the conclusiveness of the ngument
that an Indian peisant could not possibly falsely wecuse
lumself of murder for the mere sake of earmmng the
good-will of i1s villnge Patal It may be conceded that
1t 18 unlikely that he would do so, but where my
other considelations opelrate, as they do m this case, I
think 1t was misleading to stite this paiticulmr r&?
ment as 1f 1t was absolutely decistve To put the €8¢
1 this way 18, 10 my judgment, to overstate 1t, and to
Uow less than due weight to the sumplicity of M
unlettered peasnt and his liability to yield to thein
fluence of hus Pat1il Heto there 15 good ground forbelet
1ng that the Patil sas anxious to secnie the conviction
of acensed No 4 ind 1t 15 upon accused No  # that the
appellant s statement, Exlubit 25 casts the mam ré
sponsibility for thus crime
On these grounds 1t ippears to mo that the Tearned
Judge, whose puns and cuc 1n trying this case are
0} (1872) 9 Bom 11 C R 3R
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otherwise mamfest thioughout the 1ecord, did mis-
duect the Jury in lus tieatment of tlns Exlubit 25 I
would theiefore 1cverse the conviction wd sentence

wd dnect that the appellint be acqutted and dis-
charged

HAYWARD J —Iconecm: These e the relesant facts
On the 5th of Tebtumiv the Ist accused 15 lleged to
hive decoved the decersed Yemnava to her house whete
he was set upon and 11illed hy certun other people
who 1emoved lus body to 2 field outside the village
It 15 alleged that fiom that field the body w2s subse-
quently removed to 1 neighbouring field in the adjoin-
mg villige On the 9th of February the fitst accused
was airested upon discovery of the bodv, and on the
10th of Februuy the 2nd nccused who 1s the appel-
lant here was anested upon suspicion and 1s sad
to have pointed out the field in which the bodv had
onginally been deposited It 1s not alleged that 1t was
e pointing this field whieh led to the discovery of the
body 1n the field in the adjorning village  On the 11th
of Pebiuuy 2 watness named Mihomed was exurmned
who =ud that he hnd seen the appellant going towards
the honse where the crime 13 nlleged to hive been
committed upon the might of the crime Onithe 12th
of Febiuary the 1st acensed made 4 confession, but 1n
that confession did not mention the name of the appel-
lant though she implicated the 4th accused and cei-
tun others  Notlung further appeus to have tiamspued
bearing upon the ease of the appellant prio1 to the case
being sent for mquuy to the Commtting Magistiate,
but, on the 19th of Much when the appellint was
called upon to explun the c¢vidence agmnst lum he
admitted his own guilt but mote particularly impli-
cated the fth tccused That statement was recorded 1n
the rcgular course of the proceedings before the Com-

mitting Magistiate + On the 4th of May, the appellant
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1etieted this statement at lus tuial, and evpluned that
he had made 1t under a promuse of acquattal given by lns
village Police Patal The cnse agunst the appellnt
theiefore, tnined mnnly upon the ciicumstances sur
rounding his admission 1n the Committing Magistiate’s
Court which was subsequently retrncted 1n the Sessions
Court

Now 1t has been aigned heie on Appeal that there
w 15 misdirection 1n submutting tlus admission for the
considerqtion of the Jurv It Ins been wiged that 1t
was 1nadmissible, being a statement 1nduced by the pro-
mise ot acquittal held out to the appellant by 1 per
son i anthonty, viz lus villnge Police Patil  We
have been 1eferted to certan ¢vidence beaung on this
argument, v1z  the evidcnce of the tppellant’s mother
m-law ind of the witness Kuilaya, which, no doubt,
gries ground for the 1s<ertion now made on behalf of
the appellint that his admission of guilt was with 2
view to implicate the 4th wccused who was an enemy of
the Police Patil  We have also been 1efered to the
fact that the Police Patal was not only the Patil of the
appellant s v1llage, but htd also humself anested the
4th accnsed 1n connection with the mquries made by
the Police It the appellants dmission hd beent 1
conlession made before trial 1t would, no doubt have
Dbeen meumbent upon us to consider and decide the €
tacts Tor thev would 1f tiue, indicite 1 promice
~tven by the Police Pl of the appellant « village who
was m the aremmstinees cle nly 1 person m wthority
m 1egud to the chuge unst the appellnt withm
the meanimg of section 24 of the Indian Thvdenee Act
i determenation of these ficts would be witlin our
province s the relev ey of the confession would hve
beent 2 mattar for deaaston not by the Jury but by the
Tudge under the prov ~10n9'of scction 295 of the Crimin il
Procedure Code  1he appellant « dnnesion, howerer
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was not a confession 1ecorded before trinl, and 1t seems
to me more than doubtful whethe1 1t 1s liable to the
application of the 1ule lud down 1n section 24 of the
Indian Evidence Act It was not o confession 1ecorded
under section 164 of the Ciimnal Pirocedure Code, bhut
1n the course of the commattal proceedings under sec-
tions 342 and 364 and 1t has been further epressly
movided by these rules of procedure enacted after the
Indian Evidence Act thnat statements of the accused
1ecorded 1n the comse of the committal proceedings
ghall be 1e7d 1n evidence befole the Sewwions Cowt,
pamely, by section 287 of the Criminal Pioceduie Code

But theie weie in this view of the case, these 1e-
levant facts bearing on the tiuth o1 otherwise of this
admission for the consideration of the Juiy The first
accused, who made a full confessional statement and
would appeal therefiom to have been cognizant of all
the cincumstances, never mentioned the name of the
+ppellant though she specified 1n detaal the names of
the other persons concernedin the eciime The appel-
lant did point out a field, but the meie pointing out of
4 field would not necessai1ly 1mply gmit ns 1t does not
ippear that any definite discovery 1esulted from Ias
action such s would necessarlly implicate lum 1 the
ciime The witness, Mahomed statcd he had seen the
appellant nea1 the secene on the night of the oftence but
that ngain was not » cireumstance which would neces
omily mplicate lum 1n the conspuacy to lill the
decensed It wasnot until neuly 12 months afterwuds
that the appellint without any appaient renson and
without any ifwmther evidence having been procured
wgunst im made the adoassion of lus guilt It was
remail Wble that  thus admission Puticaluly rmple
cited mother man acensed No 4 These frets Lad an
importnt being upon thee cxplanition mged on be-
half of the appellant that 1t wis under promise of
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acquttal 1n consideration for the 1mplication of accused
No 4, an enemy of appellant’s village Police Patil, that
he madea false admssion of guilt before the Commutting
Magistrate It 1s omr duty, therefore, to satisfy our
selves whether these important facts were fairly lad
before the Jmy when the appellant’s admission of
gult was submitted to their consideration Uy the
lewned Sessions Judge It appeus to me after a carefol
conmderation of the whole chaige that they were not
and 1n that view no other conclusion 1s, 1n my opinion,
possible than that there was 2 legal misduection For
a charge should be *a full and distinct statement of
the evidence on both sides, with such advice s to the
legnl bearing of that evidence, and the weight whieh
properly attaches to the several partsof 1t, as a sound
judicial discretion would suggest > 1s stated by Sargent
J m the case of Rey v Fattechand Vastachand @
There was, therefore, 1n my opinion, a legal musdiree

tion notwithstanding the esident care in the trial of
the case exhibited by the leained Sessions Judge There
can, tuither, 1n my opinion, be no question that that
misdrrection did prejucice the appellant  For thosem

portant facts have 1n18ed grave doubts 1 my mind 838
to the truth of the appellant’s admussion and practs

clly the only evidence agamst him twas admission
before the Commitiing Magistinte, an admission whielt
was uncortobornted nd had been retincted before tht
Sessions Court

The conviction and sentence ought therefore, 1 mh

opinion to be set 1side and the appellant ought to be
acquutted and discharged
Accused acquitted
R R
(1868) 6 Bom H C R 8% atp 94(Cr C)
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Before Mr Justics Davar
In re DWAREADAS TEJBHANDAS
te Presidency Towns Insolvency Act (IIT of 1009} section 17T—Swt by
ereditors agamst an adjud. 1 wnsoly Sutt 1 without the

leave of the Court—Application for leare afier the wshitutron of the suit—
Appheation refused

The leave contemplated under section 17 of the Presdncy Towns
solvency Act (III of 1909) 18 leave which ought to e obtamed Lefore the
mmencement of a smt and cannot be granted aiter the same 1s filed

APPLICATION fo1 leave under section 17 of the Presi-
ency Towns Insolvency Act (I1T of 1909)

Dwarkadas Tejbhandas, Khusbeiam Tejbhandas and
fndhardas Tejbhandas trading 1n the name of Tejbhan-
las Dwuhadas were adjndicrted msolvents by «n order
f the High Court at Bombay on the 11th of Api:l 1912
'he fiim of Nursoomal Gokaldas cluming to be the
nsolvents cieditors for Rs 7,100 filed thiee smits in
lie Shikarpore Court in 1915, 1n 1gnorance of the fact
hat their debtors had been adjudicated insolvents
ind that all the property of the debtors had vested 1n
he Official Assignee Fiom the date of then adjudica-
on up to the filing of the smit nothing was done to
proceed with the insolvency The adjndicated 1nsolv-
onts were not even called upon to file thent schedule
At the henng of the suits the insolvents objected to
the trial proceeding, on the ground that the pluntiffs
had not obtmned the lewve of the Court under
section 17 of the Piemidency Towns Insolvency Act
before filing swits ngnunst them The Tiial Judge was
of opimion that the defect could be cuied by the
pluntiffs obt uning the necessary leave even after the
mstitution of the smt  He accordingly adjourned the
hemng of the swits to ennble the pluntiffs to apply
for leave under section 17 to the High Court at
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s+ 'The sud pluntiffs thereupon appled fo
« to the High Cout 1n 1ts msolvency jurisdiction

Strangman {1 the applicants, cited Lang
v Heplullabhar Ismanln® , In 1e Wanzer, Limaled ®
Brownscombe v Fau ®, and 1referred to the Indimn

Companies Aect, scetion 171
CAl

Fyam, J —Dwarhadas Tejbhandas,, Khusber un

n? a and Girdhudas Tejbhandas, who weie

Timg 1n the nume of Tejbhandas Dwuhlas,

on the 11th of Apul 1912, on the application of

of then creditors adjudicated insolvents in this

v and by an order made on such adjudication Al

thent property vested in the Official Assignee I'tom

the date of the adjudication up to the present time

nothing seems to have been done The adjudicated

1nsolvents hnve not even been called upon to file then
schedule

1t appears that the fim of Nuisoomal Gohaldas, who
clum to be the insolvents’ cieditors for Ry 7,100 m
entile tgno1 wce of the fict that then debtots had been
adjudicated nsolvents, filed thiee smts 1n the Shil ar
poie Cowrt 1n 1915 to 1ecover the sums of money>
which they alleged wele due to them  When the smts
came on the Judges Boud for heanng the 1nsolvents
objected to the smts going on, on the ground that the
plantiffs theren had not obtamed the leave of the
Cowt under section 17 of the Presidency Towns
Insolvency Act before fihing suits agunst them The
learned Subordinate Judge while recogmising the foree
of the objection seems to hive been of opimon thit the
defect could be cured by the pluntilly therein obtaimng
the nceessary leave even after the institution of the

) (1913) 38 Ben 359 4 [1891] 1 Ch 305
O (1857) 58 L. T 85
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smts wd he adjouned the he uing of the suits to cnible
the pluntiffs theremn to pply fou Ic v under scetion 17
to this Comt

M Strangmwn on behalf of the pluntufs o these
Shikarpui suits now pplies fur lewe to continue the
smts  The question for deeistion 15 hune I powa s
Judge dealing with msolvenes procecdings undet the
Piesidency lowns Insolvency Act to gint lewve unda
section 17 affer the smits hve been instituted #

The guestion s buen fulls ngued bedore me by the
tc uned counsel for the \pplicints wd I iegret tosy I
feel mote than ever consinced that the view Tosprossed
on A previous occsion 15 the only possible view to take
of the provisions of this scction I use the word 7eg1ef
advisedly beciusc T feel that my decision 1f correct will
entual much hardship on the wpplicwts  They filed the
suits without anv knowledge thit their debtors had
Leen adjudicated 1nsolsents nd if the suits now ful
not only would they be prejudiced 1n costs but it is
posstble that 1t miy he ugued thit then clums ue
huted by the Iww of Linntatton  I'has 15 undoubtedls
vewe of greit hudship

The words of thc scetion we so clewt wnd un unbrzuous
that theie 15 no possibility of constiming thomn in any
w1y other than that lo e must be obtuned before the
commencement of the wtion

Omutting woids that do not wpply to this evee the
section 1uns s follony —

No creditor to whom the 1 ofsent 13 mdilted 1 re pect of iy debt
yrovatle in avolvency shall during the pendency of the m olveney proceed
wgs  omutenre any suit  except wath the leave ¢ the Court

The words of the section a1e so clent and explicit that
thev lewe no1oom for any constiuction other thin the
one I Ive pliced upon them No cieditor shall
comntence 2 suit except with leave  Thus prosvision
cleuly negatives the suggestion that a st commenced
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without leave c¢an be continued by obtaining leave at
any strge theieof

Mt Strangman has cted two English enses on the
analogy of which he ashed me to mve hum leave now
Lhese ¢nses hnve no beaitng on the question before me
I hiwe to constine = section of an Indian Act The
language of that section 1s so clea: and emphatic that
1t can bear only one construction and 1t seems to me
futile to 1nvohe the assistance of cases decided under
the provisions of other laws of another country

The leained counsel for the applicants has stated to
me that Brother Macleod gase leave under section 171
of the Indian Companies Act after a smut had been filed
witlout leave and he hins relied on the fact thut the
phiseology of the two sections 18 the sume I have
howevel, nothing before me to show under what
cuicamstances such leave was granted and what were
the ficts of that case  If the matte: had been wrgned
before the learncd Judge wnd he had decided the pomt
itter considermg the section there would be some jndg
ment showing the reasons for a deciston winch
obviously would appear to be in conflict with the
Ingunge of the section wnd I would have considered
the judgment with gieat 1espect, but theio 18 nothing
before me whiech affects my judgment n the present
case

1t 19 quite clear to my mund that the leave contem
plated under section 17 of the Presidency Towns Insol
vency Act s lenve which ought to be obtuned before
commencement of 1 smt and eannot be granted after the
same 18 Oled

I must, thercfore, refuse the application

Attorneyvs {or the applicants  Messrs Mulla § Mulla

Application 1¢ected
GG A
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———
Before Sir Band § ctt Kt Chief Justiee and Mr Justice Shak
JAYAWANT JIVA\RAy DISHPANDFE (irernat Prusmer) Arire-
LaT t FAMCHANDI & VARAY AN JOHSI asp oTnens (onrinvar

DerenDANT) Resposopats ©
Lndian Liwtation Act (I\ f 1908) § hedule T Arts 110 111=~Sut by a
recersioner—Mortgage~ Reden ption—W sdowo  disaj prorance of —DPresump
tion of death—0nus of proof— Indean Evidence Act (I of 1812) section 108
One S died levomg lim furviving his waweed dwodern e B Iy
1860 R pa od o mortoage | ond an favour of thalsta € nlanty fath ¢
In 186> R d appeared and was not hewrd of wiea 1690 Inu 1914 (h
planhf a3 the 1eversion 7 of S rued to vecorcr par e nof thy yy oy
sh pated by R The d fendants pleaded lumtation  The fimt Court o 31 §
1 plamtiffs €avour an the graund that uader section 108 of thy Ludiy,
Evid nee Act the (urt must presume  that R died at the tuna of th st ay, §
therefore the chwn was o tune  The lowee appellsto Gouet ¢ vepy 141,
decree and dimissed the swt holiing that the presumption of [n o ¢ 1) 4t
the tume of the suit could not te drawn and that tho omus prafaniy witt,
fay heanily on the plamtuff to show when R died was st dir harped 7
platiff liaving appealed —
Held tnatat lay on the plamtiff to show afiomatiely that ) Jng1, it
hug swt withua twelve years from the asctual death of 1

Nepean v Dor d Emght™ followed
Asticle 141 of the Lumtation Actis merely an extensin f Any 1

14
with special reference to persons succeeding to an estato as roverw y g g
4

the cessstion of the pecubar estate of a Humdu widow Byt gy, P
case under each article rests upon the same princtple 14 d iy, € ,‘

adverse possc sion does not cbtam nvesard to ancdy emts g, Iy Pouw
smngin egjectment must prove whether st bo that he sucs g0 , Wit

1 the English sense o na o seversiones w the Tindu kens  that ), i :’ 4
twelve yoirs of the estate falling mto possession anl g 4, . (o .
way tunoved by awy prestmption wluch can b deawy wand i
terms of secuon 108 of the Esidunce tet 1872 a7

SECOND ppeal aganst the decision of ¢, vy

Fust Clws Subordinate Judge, A p, , | by,
reversing the deciee passed by V p Rave xqf;;n»,
o1date Judge at Bars Zary Fuly

%

® Sceond Appeal No 309 of 1914
W (1837) 23 & W 894
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Suit for 1edemption o1 for possession of property

The facts of the case weie 1 followg —

The property in swit onginally belonged to one
Shumiae  Shamraoe had son Kahyt who predecensed
hum but left 2 widow Rangubu Rwgubu suisived
Shami1o wnd she duuing her life enjoved the property

On the 21st January 1860, Ringubu pissed 2 most
gage bond 1 favom of Narwn, fither of the I+t
defendant

On the 18th Debiuus 1860 2 mones hond wag prsed
by Rangubat to one Bodhia) who 1n 1861 filed 2 swt
agunst her on the bond and obt uned v decree on tht
9th December 1862 Tlhe propetty s sold in executron
of that deeiee and Bodluyy becime purchaser at tht
execution sale m Febinuy 1868

In the yeu 1805 Rangabat disippeued She was
not heund of smcc 1870 when she received csh
allowance

In 1368 Natayan filed 1 suit aganst Bodhiy on the
mottgage bond and obtuned 1 decice on the 20t
September 1670 estabhishing s 11ght 19 mortgage
and ordermg the defendwnt Bodluy to pay Re 82
to Nusan in satisfaction of the mortgage debt within
g1s months md 1n defqult the 1ight of Bodhiay to redeem
to be (\tingmishied  Bodluy hwing faled to pn the
property 1emaned 1n the possession of Ny

In the yem 1911, the pluntiff sucd ag teversione
Shamwo for redemption of the moitgigo or af 1t e
neld that the moitgame wis not subsisting for eject
ment of the defendants

The defendants who wire the sonsand alien
Navyyan contended nter alit that the night to wdcul;
had become extinct  that Ranguhu had not been Leart
of for many years and that the pluntuly clmm % u
Laried by himitation

1 of

ce~ of
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The first Court decided the case 1 favom of the
pluntiff on the ground that unde: section 108 of the
Indign Evidence Act, the Cowt must presume thut
Rangubu died at the time of the smt and therefore
the pluntiff s clum was 1n time

The lower appellite Comt 1cversed the deciee and
dismissed the pluntifl s suit as buted by limitation
on the following grounds —

Plaintiff sues as reversunary heir  He must show when Rangubat died
There 15 oo evidence on the record to shaw the date on which or the month
orvcarin whieh she died  The Diwer Gourt has held that Rangubu died
at the time of this st that Court has drawn the presumption of Rangubai
death at the time of the swt und r > ction 108 of Indian Etidince Act of
1872 It has aitcd the wthontis of thecasesof I L R 85Cu 20 and
I L R 37 Cal page 103 1n support of its obsersation n the matter I huve
carefully gone 1ato tho e authonities and I 1m unable to find theren anything
which wonld jaatify a Cruct of justice 1n presumng that a person npheard of
died at the time of the wt 1 wlnch the question of lus death 19 rused It
his b en expressly h i [L R 3> Cal 2o that section 108 of the kivulence
Act rases no presimption a3 tothe tim of a pursongdeath Under that
s tton d athisto b preun 1 after a certun 1aterval and ths barden of
praing that ths p rempresun d to b deul it the trme of the smi 18 alive
at that tune 1sshuftel to the p rson why affirmsit  That section provides
for the burden of proof when the question 15 whether a man 1s alive o1
dead  The only presumption enacted by that section 19 that the party unheard
of1s dead at the tun of th swmt but that section does not warrant any
presumption as to the time of his death That sectwn 13 clear on the pant
The authonties of I L " 23 Bom 296 Bombay Law Reporter Volume VIIT
page 226 2nd I L R 9 All 614 confirm the same view of the matter The
question of & pursons d ath anl juestion of a partieular time of lus death
are two different questions  [he latter question 15 not contemplated by
section 103 aforesul  The low r Court his erved 1n presuming that Baligubu
Plattetin ot tn ut Toutt Lo tendsto shov that Rangubar diel
b Or 13k Yov 0y 131 T th pessmption of b r death at the ting
of the sutewnt b Lawn Ti o probiad 13 huiwly on plantiff to
show when the ul Runebar did Heo has fuled to diseliirge the onus

It was incumbcnt on plamtiff to show that he was the neareat RPN,
reversionary her of the deceased Shamrao at the tune of the sad Ranubai«
death  Thus plamtif has not done  The lower Court has foun1 m planhff 5
favour as to thest matters on the pre umption that Rangula dicd at the time
of the st This presumption 18 not warranted 1y law

B1T=%
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The plantiff ippealed to the High Court

H C Coyajee with N V' Gohhale for the appellant —
We accept the mortgage and sne to redeem 1t I'or such
a suit we are within tume

[ScoTT, C J ~In that case you are bound by the
foreclosure decree against Bodhrqy |

Apart fiom the mortgage we submut that Art 141 of
the Indian Tamitation Act unlike At 144, has nothing
to do with adverse possession, but a suit can be brought
within twelve years of the dite when the female dies
see Cursandas Govindyt v Vundravandas Pui shotam®
confirmed by the cise of Runchordas Vandrawandas
v Parvatibhai®, Muktav Dada®, Hathising v Satt
1al® McIntoshv Jharu dMolla® and Pedder v Hunt®
The widow must be presumed, under section 108 of the
Indian Evidence Act, to have died only on the dateof
st and the bmden is theiefore on the defendant to
prove that she was not alive during the twelve yers
preceding the swmt see Fame Bhushan Banerji V
Suigya Kanta Roy Chowdlyy®™ Narkiv Lal Sahu®,
Veeramma v Chenna Reddi® and Muhammad Sharyf
s Bande AL 7

Campbell with K N Koyayee, for the 1espondent —
If the Indian cases cited liy down a 1ule of 1w that
undet section 105 of the Indian Tvidenco Act, & person
not heud of for seven yeus must be presumed to ke
died on the date of the smt, 1t 1s not good Iaw It M
be presumed that such 2 person was dead at the date
of tho surt not that he died on that date, and indeed the
presumption of death arises at the cnd of the first seven
years of the period during which such a person Wa3

@ (1689) 14 Bum 482 © (1687)16Q B D 565
™ (189 LR 261 A 71 ™ (1907) 3, Cal 25
 (1543) 18 Bom 216 ® (1909) 37 Cal 103

) (1899) 2 Dam L. R 106 ) (1012) 37 Mad 440

@ (1804) 22 Cal 4540t p 455  €0) (1911) 34 All 36
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not heard of, but the precise per1od during those seven
years 2t which he died must be proved by actual
evidence Taylor on Dsidence 10th Idn p 200,
Nepeany Doed Kmght® The case of Nepean v Doed
Knght® 1s also authorrty for the proposition thit
an ejectment by 1 1cmunderman or 1eveisioner Inust
be brought within the statutory peried of lLimatation
after the origmnal right of entiry of the pluntif has
accrued whatever be the niture of the defendants
possession, adierse o1 non-adverse, and that it s for
the plamntiff to piove affirmatively the dite of this
right of entry within the ptescribed period

ScoTT, ¢ J —This suit was brought by the plaintiff,
claiming to be the reveistonel of one Shamrao the
original owner of the property for 1edemption of a
mortgage or for possession of the propeity Shamiae,
the original ownet had one son Kk who predeccsed
him, but left a widow Rangubar  Rangubu smivived
Shamrao, and she during he: Life enjoyed the property
She passed a mortgage-bond 1n fasom of Narayn father
of the 1st defendant, on the 21st Januuy 1860 In 1865
she disappeared and she has not been heaid of probably
since 1865 or certainly since 1870 when she 1s alleged
to have received a cash allowance In 1861 2 suit was
filed against her by Bodliay on a money-bond passed
by Rangubar to lum on the 18th February 1860 and
Bodhray obtuned a deciee on the 9th December 1862
The property was sold 1n execution of that decree, and
Bodliqy became the pmrchaser at the esecution sale in
Februuy 1865 In the sure year Nuqyin, the father
of defendnt 1, filed a swit agunst Bodhra) on the mort-
gage bond, nd eventually 1 decres was passed in the
wppellate Court in favour of Niuayan estiblishing lus
right 1s moitgngee, and ordering the defendant Bodhra)
to pay Rs 932 to Nwayin 1n satisfaction of the

@ (1837) 2M & W 894
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mortgage-debt within six months, and declaring that if
the payment was not made within the time speeriled,
Natayan would become the absolute owner and Bodhry
would be foireclosed That decree was pnssed on the
20th September 1670, yet notwithstanding the decree,
the plaint:if sues as the reversionary hen of Shamrao
for 1edemption of the mortgage, ot 1f 1t be held that
the mortgage 13 not subsisting for ejectment of the
defendants

The fiist Court decided the case in fivowr of the
pluntiff on the ground that under section 108 of the
Indinn Evidence Act the Comt must presume thit
Rangubai died 1t the time of suit, notwthstanding that
ohe had not been heard of, at a1l events since 1870, wnd
that, therefore the pluntiff's clum was in time, and he
was entatled to recover on the deith of Rangubu as the
1eversioner

From that decision an 1ppeud was pieferied to the
lower appellate Court which 1eversed the decice ind
we have now to decide whether the deeision of the
lower appellate Court 1s correct Dealing fist with the
position under the mortgage bond, under certun cif
cumstances the mot tgage might htve been binding upon
the reversionets, but 1t 1s found as a fict thit the
mortgage was not -passed by Ranguabu for ans leml
necessity or for Justifying cause It, therefore, pound
only the mterest of Rangubu in the properts The
mortgage by 1eason of the foreclosure decrec on defrult
by Bodhray 1n 1870 came to in end, nnd the mortgiset
becune entitled 13 agatnst Rangubu to tho position of
wn absolate owna of her estate 1n the mortgaged Pro-
peity  lhere 1y, therefore, no mortgagoe tn cxatenct
which can be redeemcd, und the only question 1
whether the pluntaiff can sueceed in hig surt as a rever
sioncr upon the death of Rangub u having regard to the
provisions of Artiele 141 of the Lumitation Act
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Now his smit assumes the death of Rangubn, othe:-
wise he conld not (lum to be 1 1eversiona But the
learned Tudge of the tind Coutt has held that Rangu-
bt s death ocentred t the time when the st w s filed
Tht assumes that the plustilf s entitled to 1ely upon
the absence of nuws of Runubu w proof of vinet, the
onus of proving which lies upon hum  namely, that he
sues within twelve yeurs of the cstate opeming for the
benefit of reversioners Aiticle 141 of the Lamitation Act
18 merely an extension of Article 140, with special refer-
ence to persons succeeding to an cstite as reversioners
upon the cessation of the peculinr estate of 1 Hindu
widow But the pluntiff s ¢se under each Article 1ests
upon the same puinciple The doctiine of non-adyerse
possession does not obtain 1n tegaid to such swits and
the pluntiff suing 1n ejectment must prove, whether 1t
be that he sues 1 1 1emainderman 1n the English sense
01 18 a reversionel 1n the Hindu sense, that Lie snes
within twelve years of the estate falling 1nto possession,
and that onas 1s 1n no way removed by any presump-
tion which can be drawn according to the teims of
section 108 of the Dvidence Act

The exact pomnt fo1 the purpose of Article 140, and
also, 1n omr opimon of Article 141, has been decided
many yeas ago in England soon afte1 the passing of the
English law of Lamitation regarding Real Property in
Nepean v Doe d Kyught® The facts theie were that
one Matthew Knight, 1 previous owner of the property,
was last heud of 1n May 1807, and the declaration 1n the

wction for ejectment which was brought by the rever.

sioner o1 remainderman wis dated the 18th Janudr)
1834 The doctiine obtuning tn kngland with 1cgard
to presumption of deith was that whete a peigon gocs
abioud, and 13 not heud of for seven yeus, t)q Liw

presumes the fict thit such pason 1s dead, g not

@ (1837) 231 LW 8
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thnt he died at the beginning o1 the end of any
paiticular pertod during those seven years Now if
seven jeus be added to May 1¥07 when Matthew
Kmight was last heard of, 1t would buing us to May 1814
within twentv years of the date of the declaration 1o
theaction Twenty years was the perzod within which
under the Real Propeity Limitation Act the pluntiff
must bring his smit 1n ejectment It was howeser, held
that there was no piesumption that Matthew Kmght
hnd died on the last day of those seven years ot on any
particular day within those seven yeats, and that the
pluntiff must establish by affiimative proof that he
biought Ins smt within twenty years of lus lessors
est ite falling 1into possession  Lord Denman delivering
the judgment of the Cowrt sud (p 912) —

The doctrine  laid down 15 that where a person goes atroad and 15 ent
heard of for seven vears the law presuines the fact that such person s d ad
lut not that he died at the beginmng or the end of sny particuler pm"‘]
during those seven years  that af it be important to any onc to ¢ tathsh the
precise ime of such person s death he must do sa by evidence of some sort to
Lo laid before the jury for that purpose beyond the snerc lupse of revenyesr
since such pureon was last heard of

And later he continnes —

It s true the hiw presumes that a person shown to be alie at s gve!
tino ramamsy aline mtid the cootrary le shown far whuh rea on the 0ous of
showing thy et of Matthewe hnyht lat w tua case on the les ot of th
[lunt®  Ue basshown the death ty proving the abeenco of Muthe®
haght and his not liavin, Yoen heard of for reven years whencesn * atthe
end (f the « sesen vears another pre umyton of law  namely that hers oot
then alisy Pt the onts s al o<a t on the le orof the pluntiff of showtn
that hie has ccumen cd bt sction witlin fwenty sears after i nabt of e 77
acemned thiat w after tho actual death «f Matthew Rmight Now wht
nothing 1+ hcard f & person £or scsen year 1t 14 obyviously & mafter of
completc uncertunty at what pomt of tune 1n those seven years he died

It was therefore held tht the plantil hwl not
succeeded 1n discharging the onus whieh was upon him
although the decliratson was within twents sears of
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the expury of the seven years from the last news of the
death of Matthew Knight

That ¢nse appeus to us to be directly 1n pomt

The decision of the \ppeal Cowmrt In 1e Phene’s
Trusts® onlv thiows doubt upon the statement of Lord
Denman that the 1iw presumes thit 2 person shown to
be alive 1t 1 gaven time remains alive until the contruy
15 shown on the ground that if the man could only be
presumed to be dead after seven years friom the date of
the Iast news of him 2 presumption of hife would cury
lis existence up to the end of the seven jewursns was
held (s Giffmd L J thought wiongly ) by Vice Chan-
cellor Malins 1n fnire Benhams Trust® Theie 1
more to be sud for the view of Malins Vice Chancellor
where the law 15 s stated 1n sections 107 and 108 of the
Evideunce Act

The criticism of Giffard L J does not however affect
the durect application of the judgment in Nepean ~
Doe d Knght® to the case now before us and we must
hold that 1t lies on the pluntiff to show affiimatively
that he has brought Ins smit within twelve yenurs fiom
the actual death of Rangubax  In so holding we do not
run counter to any Indian decision upon section 108 of
the Evidence Act

The pluntiff has not dischniged the onns which lies
upon him and, therefore lus claim was 11ghtly rejected
by the lower appeltate Comt We affirm the deciee
and dismiss the appeal with costs

Decree confirmed
J G R

M(870) L R 5Ch 139 ©)(1867) L R 4 Eq 416
®(1837) 2 M & W 894
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Before Sir Basil Scott Kt Chuef Justice and Mr Justice Shah

RAMCHANDRA NARAYAN JOSHI anp ormers (ORiGivAL Deresousts
Nos 1104) ArrerLantse SHRIP ATRAO pix TUKOJIRAQ DESITMCKH
A\D OTNIFRS (ORIGINAL PLAINTIFFS a\D DerFesput Vo 5) Resrnonts®

Ciesl Procedure Code (et XIT of 1852) sections 368 and 31— {batemest

of surt—Vortgage—Jomnt Hindu ly—Redemp guit by the mortgapr
i kes personal vight—Second sutt to redeem by co parceners not barred by
abatement

One V a member of an undivided Hindu family metituted 10 the yeor 1881
a smit for redemption against the mortgagee but pendin, th st Iu died 0
the 9th July 1883 On the 15th October 1883 the Court directed that th
st should abate  Subsequently m the year 1912 T Vs son and 3 grand
sons filed a second smt for redemption of the same property all.ging that th
property being ancestral they had nterest 1n 1t by burth It was als» allemd
that an adult brother of V swas wterested as a co parcener au the sme proj 1ty
The trnal Court dismseed the suit on the strength of the ord v of atatement
passed on the 15th October 1833  On appenl the Distriet Court reversed the
deerec and remand-d the st for disposal

On appeal to the High Court

Held that there bemng no midication that V s suit was brought in avepre al
atnve capacity 1t would certainly be defective as a redemption sutt aecording
to all canons of procudure and 1f the sutt was defective Va personal nght :0
sue dul not embrace the mghts of his co parceners and none of thm weu'l
be contluded by the apphcation of scction 371 of the Cisil Procodure Cle
(Act NIV of 1882) Ty

Ileld also that apart from the question raised npon section 371 there wa%
wufficicnt authonty for the concluson that since the introduction of the Cx
of 1877 no legal proceeding by V ghort of actual red mption woul 1 d prive

tus co parceners of their ripht to redeemn aganst the mortpagee
Tre Clmiad —The malt o f wm to,. Grcofr v “l
oo st agant tthe poraon who execnt < wath anthonty  express ¢f Vi

!
a mortgage of fanoly property with nt jowng the co pareet e tntens o
all emtrscr

results fram th auth nsed mertgage wlnch cares wa ot the
et

reme v Tt dwes ot fillon that the d feat of ne co-owner who o 1 !
redm will }ar the ox rus of the same nalit 1y ancth ¢ hece ansct ¢

nece~ ity for ) 1ing all parties interested i obe et

© Appeal from Order No 50 of 1014
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APPEAL agunst the oider passed by Dr F X De-
Souza, District Judge Sholipm 1eveising the decree
passed by G G Nargund, Subordin ite Judge of Baist

Suit to redeem and recoler possession

One Vyankatrio Deshmukl mortgnged on the 21st
Mach 1861 two lands sarvey Nos 1 and 167 in favour
of two mortgagees viz (1) one Rimchandra Joshy, the
father of defend ints Nos 1 to 4 and (2) one Bojra)

In the yem 1871 the ughts of Bojraj under the
mortgage weie puichised by Ramchandrn who thus
became the sole beneficiary under the mortgage

In 1881 Vvanhatito instituted 2 suit No 399 of 1881
against Ramchandia to redeem the mortgage of 1861
Aftel the 155ues weie settled 1n that smt, Vyankatrao
died on the 9th July 1883 and as Iis heirs were not
brought on the 1ecord the Court passed an order on the
15th October 1883 directing th it the smit should abate

Subsequently 1n the year 1912 another smt for
redemption of the said mortgage was filed by Tukop-
1a0, Vyanhkatiios son, and thiee grandsons on the
ground that (1) the lands moitgaged were Vyankatrao's
ancestral Innds 1n which the plamntiffs had an interest
by buth, (2) that then suit was instituted in thenr own
1ght and not as legal repiesentative of Vyankatrao,
(3) that 1n v event the order of abatement could not
bind the pluntiffs because the smit was brought by
Vyankatrao m lus own name without ndding as parties,
the co-puceners of the undivided Hindu family

The defundants contended infer alia that the plaint-
1ffs not having taken steps to hwve their names brought
on reeord since st No 399 of 1881 abated on Vyanhat-
rw 3 deith the second swit for r1edemption was not
munttunible

The Subordinate Judge found that Vyanhatrao’s smt

was biought 1n a representative capacaty and the order
B4
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passed therein was binding on the plaintiffs He, there

Raveuasona  f01e, passed a preliminary decree holding that the

Nararan

1
SaRIPATRAO

plaint:ffs’ suit was baried under Order XXII, Rule 9 of
the Civil Procedure Code, 1908

On appeal, the District Tudge, reversed the decreeand
remanded the swt for disposal on the merits onthe
following grounds —

As pounted out in the case of Narayan v Pandurang I L R 5 Bom 685
and Anusayabar~ Salharam I L R 7Bom 464 under the law 1 fore
before the year 1877 the manager of 1nundivided Hinda family represented
the common 1nterests of the famly with regard to ktigation ns well ag otler
transactions  And the presumption was that a naniger was acting for the
famuly unless 1t was made ont that he acted and profussed to act for Jun f
alone It)s true that doubts were expressed by Sarpent C T in Padmalar
v Makadeo Evishna T L R 10 Bom page 21 as to the soundness of the
rulo so widely stated  Be tlns asat may the consensus of authenty puts
to the concluston that the rule has no longer any force after the enactment
of section 50 of Act X of 1877 1 therefore hokl that the present planti
not having been a party erther actually or constructively to the suit Mo 3%
of 1881 13 not bound by the order of abatement passed 1u that st and that
he1snot therefore barred from nshituting the present smt by order 2° rale 9
of the Code of Ctvil Procedure Act 1 of 1908

The defendants appealed agunst the o1der of remand

Camplell wmith K N Koyaee, for the nppcllmt:—
The piesent smit 1s barred under sections 366 and 1l
of the Crul Procedme Code of 1852 Vynhatrio I
been found to have been minager of the family and 50
his smut 1n 1881 was of 1 1epresentatrve character Mo
fresh swit ean, thetefore be 1nstituted  Trthu Dhonds
\ Babap® Tatymaos Pultappa®, Kihen Parshad
vy Har Narain Stgh® | Sheo Shanl ar Ram Jadio
RKunwar® HoTals Munman Kunwar®  Wadan
Lalx  Kishan Smgl®  Debs Smgh Ta Bam®™

® (190%) 42 Bom 370 @ 914)1 1 411 A 216
© (1910) 12 Bom L R 940 © (1912) 34 Al 540
@A) I 38T A4S © (1910 34 A 572

) (19023 25 AN 214
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Balwant Simgh~ dman Smgh®  Jaddo Kumwar ~
Sheo Shanl a1 Ram® and Sherd. I alum Tharagan
v Rama Awyar®  The 1espondent’s only 1emedy was
to have biought himselt on the 1ecord of the previons
st 1n 1883 on the deith of has father o1 to hwe got
the order of 1bitement set aside

Coyajee with N 17 Gokhale, tor the irespondents,
not ealled upon

SCoTT, ¢ J —The ficts found by the District Judge
ate that one Vyanhatiao Deshmukl moitgaged on the
21st March 1861 the lands 1n smt an fivour of two
mortgagees, and subsequently the interest of the 2nd
mortgagee becume vested 1n the 1st moitgagee In 1881
Vyanhatiqo instituted 2 suit No 399 of 1881 against the
mottgngee for 1edemption, but after 1ssues were settled
1n that suit he died, the date of his death being 9th
July 1883 On the 1oth October 1883, the Couit directed
that the st should abate Tlus smt was filed m 1912
by Tuhojnao, Vyanhatiaos son, and three giindsons
for 1edemption upon the ground that the land mortga-
ged was ancestril property 1n wlich the plantaifs,
Vyanhatiao s sons, had 1n inteiest with ham 2t bnth
It was also alleged that an adult brother of Vyankatrao
was interested 15 4 co pareener 1n the same property
In the trial Cowrt the suit w s dismissed on the strength
of the order of \bitement pissed on the 15th October 1883

An appeal was preferred to the Distuet Court which
1eversed the order and remanded the st for  disposal
From that deciee tlus appeal 1s now preferred Itais
contended that by reason of section 366 of the Code
of 1882, the 1edemption suit 13 not munt unable by the
present pluntiffs  That sectzon must be 1ead swath
section 365 which provides that “In case of the death
of a sole pluntiff o1 sole surviving plantiff the legal

@ (1910) 33 AU 7 @ (1910)33 AUl Tt
4 (1911) 45 Mad 685
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representitive of the deceased may, where the 11ght to
sue sursives, apply to the Cowmt to have Ins name
entered on the record 1n place of the decensed pluntif,
and the Comt shall thereupon enter lus name nd
proceed with the suit, ” and section 366 provided that
“If within the time Irmited by lnw no such applicthon
be made to the Court by any person claumng to be the
legal representative of the deceased pluntifl, the
Court may pass an order that the sut shall abate’
Section 371 provided that “ When 2 st abtes or v
d1smssed under this Chapter [XXT], no fiesh sut shll
be brought on the same cause of action * Now the time
hmted by law for an application under section 362 %2
1 1883 two months The orde:r for abatement, thetefore
was not withont jurisdiction

The contention for the appellants 1n this appeal !
that as Vyankatrio filed the 1edemption suit he
1epresented 11l persons interested in the mortgaged
propetty, and after s smt came to n end, no further
suit can be mstituted by any one else  In support of
that contention reference w1s made, puticululy to the
judgment of the Pinvy Councl mn Kishen P shad ©
Bar Naram Stngh®, aud 2 Tull Bench decision of the
Allahabad Hagh Cotut in Hoie Lal Munman
Kunwar®  With regud to the Piivy Council ¢1-£
we are of opimon that all thit was decided Wt
as stated by Mi Justice Chamser i his juds
ment in Hort Lal v AMunman Kunnar® that
managing members of ajoint fimily entrusted ¥ 1th the
management of a business are competentto enforcentla™
the ordinary business contracts which they re cntatled
to mahe or discharge 1 therr names We cannot 1egand
it as an authority with 1e,ard to redemption suits

The contemporaneous decision of the same Bench
Madan” Lal ~ Kishan Sigh® ndicates that 1f

O (DL R ST A 4o o (1917 sS4 Al 4
04 (1912) 4 ALL 572
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mAanager sues on @ mortgage on behalf of all Ins co
parceners he should 1t Icwt puipoit to sue 11 1
1cpresentative eapicity s was suggested by West J 1n
Gan Satant Bal Sarant x N ayan Dhond Sarani®
There 15 nondreation here that V3 mhtitos st w1
biought 1n 1 1epresentative capreaty  If not 1t would
ceitunlv be defective a5 1 1edemption suit according to
all canons of procedute ¢ ¢y Ch III and V of the Code
of 1882, Gan Sarant Bal Sarant v N ayan Dhond
Sarant®, Padmalar  Vinayak Joshe v Mahadev
Kirishna Josla®) and Bolton v Salmon® If the smt
was defective Vyanh it 10 s peasonil 1ight to sue did not
embrace the 11ghts of lus co-parcenels and none of them
cin be concluded by the application of section 371 In
comung to thisconclusion swehave not oveilooked 1llus-
tiation (d)to section 361 of the Code 0f1882 wluch tieated
the father s right to sue his co paucener for partition s
including the 11ght of suit of his own sons  Whether
that 1llustiation wis consistent with the prineiples of
Hindno Law o1 not we need not here mgqune for
Vsnkatiao 1t the time of his death had a brother who
was also 1ntercsted 1o the equuty of 1edemption  Aput
fiom the question 1used upon section 371, we think
that the two Bombay cises above cited e sufllicient
~uthoiity fo1 the conclusion that sinee the intioduction
of the Code ot 1877 no legal proceeding by Vyanhatiao
one short of actual 1edemption would depiive his
co puceners of then 1ght to 1edeem agunst the
mortgigee The nght of 2 mortgagee to enforce hus
seccultty by sale in v smt rgunst the person who
executes with authority, express o1 implied, 2 mortgage
of funily property, without jomning the co patceners
nterested resalts from the authoiized mortgage which
cunies with 1t the all embircing remedy sce the

@) (1883) 7 Bom 467 ) (1885) 10 Bom ©1
) [1891]2Ch 48atp 52
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opimion of Pontifex J quoted by the Judicial Commt
tee m Doulut Ram ~ Meln Chand® It doesnot
follow that the defeat of one co owner who desires to
1cdeem will bar the exercise of the same nght by
wnother  hence arises the necessity for joning all
puties interested 1n one suit

It must not be tahen from the above remarhs that
we nssent to the view that the provision of the Code
which 1efers to representative suits can properly be
wplied to smts on behalf of a Hindu family by its
manager

We affiim the dectee and disnuss the appeil with

costs
Decr ce confirmed

J GR

APPELLATE CIVIL

Before Ur Justce Batuhelor and Mr Justice Hayward
Tur ASSISTANT COLLECTOR or KAIRA (omamat Orm\:\Y)L
urrettase ¢ VITHALDAS VALLAVADAS avo otaess (omons
CLAIMANTS) PESTONDENTS ©
Tand Aequisition et (Lof 1891) section 32—Dhagdars and A\nmui;:
tet (Bome At ¥ f 1862), section 3t—Unrecognsed sub-dirinean €
vina Aolding—Compulsory acquisttion

W (1897)T R 141 A 187atp 196
© Finst Appeils Nos. 182 183 184 and 185 of 1912

+ The materal portion of section 3 of the Bhapdan aud Narvsd
(Bom  Act \ Hf 1862) runns as follows —

in 4t

herwse cLarke €
an of parvadin
rtosl 28
4 bull »

gorata

It sbalt o t v lawful to shenate assign mortgage or of
ncumber any pertion of any thng or share inany thagd
village cther than a recognized sul diva 100 of such Ehag or share o
A 1 mortgage ¢t otherwrse charge or ancumixr any liomestea
mite (gathan) or premi s appurtenant or appendant to Any guch bha .
or recognised sub-divmion appurtensut or appendant thercto apart € separs
from any such Lhag cr share or rece gmized subuchis tsion thereo!
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The provizons of section 32 of the Land Acquisttion Act (I of 1894) cwinot
be made applicable to a ca ¢ where the land compulsonly acquited 14 an un
recogmised sub divizion of a narea holding

Per BATeRELoR J — The only ca e contemplated by the drughtsman
(i ection 32 of the Land ycquiation Act 1894) was the case where the legal
e tate was m a person possesuing only a linuted terest wlile outstandmg
nghts were 1 a beneficiary or reverstoner who upon the exhaustion of the
liited estate wonld ! come in the words of the clw e 1b olutely entitled
to the land

FIrsT appeals fiom the decision of ¢ N Mehtq,
Jomnt Judge 1t Ahmedabad

The Goveinment of Bombay acquired compulsorils
peces of Iand ~t Nadiad for the puiposes of the Hostel
to the Nadind High School The pieces of Innd acqui-
ed foimed uniecogmsed sub divisions of a narva hold-
mng

The Collector awarded compensation for the land so
acquired

The cl umants weie not satisfied wath the award nd
the Collector mnde 1eferences to the Civil Court undex
section 19 of the Land Acqusition Act, 1894 The
amounts vwatded by the Collector weie not nccepted by
the claimants they weie therefore sent to the
Distriet Comt under section 32 (2) of the Act
The claimants took awav the moneys from the Comt
under protest

It was contended by the Assistant Collector wiler alia
that the nmount of compensation awuded by the
Collector was appropriate, and that the preces of Iand
acquuied bemg uniecogmised sub divisions of v naita
liolding, of which the clumants hind no night of dispos-
il the amounts of compensation should not be pud over
to the claimants but dealt with 28 provided by sectron 32
of thie Land Acqmisition Act, 1894

The learned Judge enhanced the rate at wlich
compensation should be awuded, and held that the
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provisions of section 32 of the Land Acquisition Act 1894
dad not apply on the following grounds —

Under section 82 of the Land Acqusition Act the Court has to make an
order of mestment 1 cases where the land belonged to a person who had
ro power to ahenate 1t Iamno doubt inchued to agree with the learned
Gosernment Pleader that a long term lease 1s 1 ahenation prohibited und ©
section 3 of Bombay Act V of 1862 But I do not thin! a case hke ths
present falls withwn the spirst of section 32 of the Land Acquisition Act. It
wasmewnt T think to apply to cases where powsessor of the lindhads
hmited 1nterest mit eg o tenant for hfe guardin trustee widow admmy
tiator &¢  And I do not think a narvadar holding a portion of & naraBn
oamy sense a tenent for hfo or a trustee for s successors or other nariadore
of the same naria or any other person  The main object of the arsadan Att
appears to be to prevent a phys:cal dismemberment of the marta Th
pruvention of d b may be ads to Government o <o {87
s their revenue 15 concerned 1nasmuch ns the total lump assessment 1 visble
1n respect of the whole naria would be recoverable from all the narva lands
1n gross and from the whole body of martadars of the samenarra Jntly
and severally (vide Dolsang v The Collector of Kaura T L R 4 Bom 367
atp 374 Manokar v Chutabhar I L R 8Bom 347 and Parshotam™
Hira TLR 15 Bom 172) But the acquéthon n the present case bas
been made by Gosernment who will according to thar practice hitherto ¢
sumably reduce the assessment to the extentof the scquaition (rie the
Talatt Exhilat 101)  And for the balance of Gosernment assessinent pavsbie
10 re peet of the remumng land the sime narcadars and tbe remamog lard
1n gross will remain hable to Government  In all other respect the port: 2
fallmg to the shre of each marrada 1s treated ns Ins absolute property
Bupposing e g that all the narradars of a parhicular rareg join selling the

whole narta to a stranger in such a case the price realzed will Le dinded
are to

among the several nartadars each of whom will appropmate Tus sl
Iumself as 1f 1t were his separate private property free from the clans of his
succes ors and other narvadars of the same narma It accordingly 8ppe®
to me that a nareadar holding an vnrecogmzed portion of a marca1s LY
trustee Eor anybody e} ¢ and that accordin ly a caee Iike the pre ot dwes
not £alt within the spirit of section 32 of the Act

The Assnistint Collector ppenled to the High Court
contending thit the compensition moncy should Bt
denlt with s provided by sectron 32 of the Land Acq!
sition Act (I of 1594) nd that the rte of compenst
tion awarded w1 too Igh The clumants filet
cross objection contending that the rate was too 10%e
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S 8§ Pat!/ar, Government Pleader, for the appel-
lant —The piece of lnnd which 1s compulsonly tcquired
being 1w uniecogmzed sub division of 4 bhrg and m-
alienable by 1ts owner, the Court 1s honnd to invest the
compensation mones 1n the manner provided for in
section 32 of the Land Acquisition Act (I of 1894)
The teims of the section are rmperatine Furither,
every portion of a4 narra holding being responsible for
the whole tssessnient payable to Goveinment the order
of miestment of compensition money 15 necessty
The section 15 expressed 1n wide terms  1nd 15 not con
fined m 1ts operation to cses of tenants-for-hifc o1
trustees &c

G N Thakor for the 1espondents —Section 32 does
not pply It 1efers only to land which “belonged
to0 any person who hnd no power to alienate the same’
The power of alienation contemplited seems to be
absolute In the eise of an unrecogmsed sub-division
of a bhag, the only restriction upon alienation 1s that
there must be no dismemberment of + puticular bhag
The Bombay Bhagdati and Narvadarr Act (Bombay
Act V of 1862) presents no dufliculty to alienation of the
Dhag as awhole,t it 15 allthe several owneis of a paitr~
cular bhag can join together to alienate the bhag See
the preamble and section % of the Bombay Bhagdui
and Naivadar: Act and Parshotam Bhaishanka: v
Hua Parag® TFuwither the meaning of sub-section(1)
of section 32 18 mide clenr by 1ts clauses (@) and  (B) and
@) and () It 15 not possible in the case of bhagdain
lands to invest the compensation money “in the pui-
chase of other 1inds to be held under the like title and
conditions of ownerslup 15 the land ncquired [sub-
clausce (@)1, nor ean the money be applied “in the pur-
chase of such other lands as aforesud ” [sub-clansc ],

@ (1890) 15 Bom 172
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and sub-clanse (:2) makes 1t clear that the person may
2t some further stage become “absolutcly cntitled to
the land, a contingency which can never befill toa
bhagd a1 1wnd

T R Desai, for the 1espondent 1 the companton
cses 1efered to Manohar Ganesh Tambelar v Chula
bhat Methabha®

S S Pathar,1n reply 1efered to Collector of Bel
gaum v Bhumiao®™ and Slura Raov  Nagappa®

BATCHELOR, J -~These aie appeals brought from
decisioms of the learned Joint Judge of Ahmedabadn
certain 1eferences made to lum by the Assistant Collect
o1 of Kaira unde1 section 18 of the Land Acquisition
Act of 1894 The appellant 1s the Assistant Collector
of Kana, and the appeals raise a pomnt of law which s
attended with some little difficulty and a question of
fict upon which, I think, there 1s no dafficulty

The question of law arises from the fact that the Iand
i controversy formed part of n unrecogmized sub-
division of a narva holding, and that bemng 0 ﬂls
question 18, whether the case 18 governed by section 32
of the Land Acquisition Act The learned Jount Judge
held 1n the negative  The contention for the appellant
15 that since under sectton 3 of the Bhagdar: an
Narvadars Tenues Act (Bombay Act V of 1802) 1t %13
not lawful to the clumants to alienate thas pucel of
1md thaefore section 32 of the Land Acquisition Act
musu apply and an order should be made under that
section  1he question which ippe s to be 75 mlep @
requires cucful considaation of the provisions of the
Acts  Scetion 3 of the Bhagdan and Narsadanr Ad

®(1884) 8 Bom 247 © (1908) 10 Bom L R.657
&) (1900) 29 Mad 117
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provides so far ag s provisions e now materind,
that —

Itghall noi b lawful to alenate any portion of any bhag or share in any
Bhagdan or Yarvadan village other than v r wsmz d sub division of such
bhag or share

Section 32 of the Land Acquisition Act so fu ns the
section 1s now mateiial, lays down that—

{Where] 1t appears that the land [acquired] helonged to any person who had
no power to alienate the same the Court shall—(a) order the maney to be
vested i the putchase of other lads to be hield under the like title and condi
tions of ownership or (b) f such purchase cannot be effected forthwith
then 1n such Gournment or other apprived <ecunties as the Court shall think
fit and shall direct the pryment of the interest from such mvestment to the
person or persons who would for the time temng have been entitled to the
posse sion of [ such }land and such moneys shall remain o deposited and in
vested until the same be applied—{2) 1n the purchase of such oth r lands as
aforesaid or (w2} i» payment to anv person or persons becomung zbsolutely
entitfed thereto

The argument for the appellant 1s that the only
condition presciibed for the operation of section 32 1s
that the land should be land belonging to 2 peison who
had no powe: to alienate 1t and, since that condition
1s satisfied here the section must apply The leuned
Judge below, 1n disnllowing this argument, evpluns
his 1e1s0ns 1n these words —

1 do not think a casc like the present falls within the spint of s tion 32 of
the Land Acqusition Act It was meant I think to apply to cas 3 where
the possessor of the land had & Limited interest 1n it eg

a tenant for hfe
guardiin trustee widow adunmstrater  &c

And I do uot thin' a narcadar
holding, a portion of 8 nariais 1 auy sense a tenant for hfe or & tiustec for
hts successrs or other narradars of the sume narea o avy other person
While Tumn timorous bout appealing to the spirt
of vstatute 1n order tovord o1 evade, the appuent
meamng of its words, I think the learned Judge's
conclusion1s ight  And I thinl so becwse that con
clusion seems to me to do fu less violence to the lin-
guage of section 32 than the opposing theory For, the
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most that cn be sard for the appellant 1s, as I have
indicated, ! 1at the words of the conditional clause n
section 3 1f 1t appears that the land belonged to any
person who hid no power to aliepate the same,’ are
wide enough to include the case of an unrecognised
sub-division of a narva  Pruna facie that no doubt s
so  But the section, so far as we are concerned with it,
consists of but a single sentence, and 1n order to
measure the sweep o1 nmbit of the conditional clause
we must, I think, have regard to the consequent clanse
Thit, indeed, amounts to no moie than stating the
fumliar puunciple that the section must bereadas?
whole So teading 1, I am satisfied, espectally fton
clause (2), that the only case contemplated by the
diaughtsmnn was the case wheie the legal estate wasin
a person possessing only a limuted interest, while out

standing 1ights were m a beneficiary or resersioner
who, upon the exhaustion of the limited estate would
become, 1n the words of the clause “absolutely en

titled ” to the land  Familiu mnstances of such posses

sion ate supplied by the case of a Hindu widow ord
tennt-for-life  But no such consequences as the sec

tion presctibes can ensue in the case of nara land
For the moneys depostted could not be pplied ether
1n the purchase of other lands to be held under the like
title and conditions of ownership or 1n payment to 42}
person becoming absolutely entitled For the prosent
o1 late holder of this nas va wis humself absolutely €1

titled m the sense that no one except himself had 2D}
claim to the land, and no succeeding holder s title could
be moic absolute thn lus was  That bemng 0, I thinh
that the \ppaient gener ity of the conditional clanse
must be restuicted so as to correspond with the 5COPe
of the consequences expressed, and since this latter
excludes the case of n marca holding, that holding
must be excluded fiom the operation of the section
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Though 1t 1s probable I thinlk, that the case of 2
narva holding 15 - casus onussus fiom the Govein-
ment of India Act the conclusion which I adopt 1s, 1n
my opinton, cpible of reconcilement with the provi-
stons of section 32 for whereas that section contem-
plates an absolute disibility to 1lienate 1n the person
to whom the land belonged, the disability of the
narvada: 15 not absolute but only conditional He
c¢an tlienate any portion of his holding in certain
urenmstanees, provided for anstanee, he joins with
1t another parcel so that the whole subject of the
ilienation 15 1 recognised sub-division Moreover, the
phraseology of section 32 suggests that the distbility
contemplated 1s only < personal disability, whereas
here the disability 1snot 1n the person butis in the
land 1tself which so long as 1t 15 an unrecognised
sub-division of © narta 15 mcapable of alienation in
whosesoever bands 1t may be held On these grounds,
I think, that the conclusion of the learned Judge below
s right

The other opmion, 1t seems to me has nothing to
recommend 1t except a seeming conformity with the
words of the conditional clwusc, wlile 1t 15 wholly
incapable of bemng reconciled with 1l the succeeding
provisions of the statute

As to the question of fact, that 1s, 15 to the amount
of the nwards made by the leuned Jomt Judge they
Lave been attiched 1s excessive by the learned Govern-
ment Plewder wnd as mnadequate by the learned pleaders
for the clamants It 1s not, I think, necessary to
remvestigate tlus matter, upon which the lewned
Judge below has given us 1 eneful and well considered
Jjudgment It 15 enough for me to say that I have
leud nothing which, 1n mjy opimion  would entitle us
to duffer from the estimate adopted by the learned
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Judge after a full considetation of all the evidencs
beaiing upon the point

On these grounds [ think that the appenls and the
cross-objections should be dismissed with costs

In the taxation of costs pleaders’ fees will be calculat
ed on the difterence between the awnd of the Collector
and the award of the Joint Judge

HAYWARD, J —I concut I have only a few remarhs
to add upon the question of law which 13 not fice fom
difficulty It seeins to me that this 1snot a case of
disabibity attached toa person holding Iand butef?
disability attached to the 1and held No pauticular persor
has been deprived 1n favour of any other person of the
powel to alienate, but the condition of 1nahenability
las been 1mposed on the land No partiular person,
1 other words, has been 1estiicted to a lumited estate
m favour of any other person vested with o rever
sionaly estate, but the land itself has been shor? of
the usual attribute of nlienybility by stitute That
appeats to me to be the stict iteipretation of the
wordg 1t shall not be lawful to "lienite any portiod
of any bhag other than 1 1ecognized sub division of
such Ohay ” and ‘any alienation contruy to 'the
provisions of this section shall be null and voud "of
section 3 of the Bhagdarr Act, V of 1662

It would appew that the former, viz, the Jnmted
owner, not the latte:, the ciicumsciibed propertys has
been contemplated by section 32 of the Land Acqul“‘m
Act Tne material words of that section are thes®
“1f it appears that the lind belonged to 0
person who hid no power to ahienate the Court
shall order the mones to be invested wn the purehi®
of other lands to be held under the lLike title  OF}
such purchase cannot be effected forthwith, then in

approyved securtiey and shall direct the pnvmen' of



VoL XL] BOMBAY SERIES

the 1nterest to the person o1 per<ons who would, for
the time Lewag lwve becn entitled to the possession of
the <ud Lind, until the same he wphied in the puichse
of such other 1nds or 1n puvinent to any peison o1
persons becomimg bvolutcdy entitled * It appeus to
me that the eipiessions it 1t appears that the land
belonged to any peison wholrwl no power to altenate’
and ‘apy person becoming absolutely entitledl could
be applied completely nd withont prieticnl difficulty
only to lumted ovnars It could not be adipted wath-
out stiain of langnage to ibsolute owneis of cicum-
scribed proparties  Such adaptation, theiefoie was in
my opimion not contcmplited by section 32 of the Land
Acquisition Act

We ought, theiefore 1n my opinion, to dismiss the
wppeals and cross-objectrons with costs and to affirm
the decisions of the leuined Joint Judge

Appeals dismassed
RR

CRIMINAL REVISION
Before Mr Justice Batckelor and Mr Justice Hayeard
CMPEROR » MANILAL MAAGALJI®

Dombay Prevention of Gambling Aet  (Bombay Act IV of 1887)
section 8 t—Tustruments of gaming—Dbool used for recording bets already
made 15 an tmstrument of gamung

A bool wluch 13 ued for recerding entries of the bots made 1y perecns
frequenting, apl ce 1 o twnentof umry within tle defmtun of 1 at

termmse tien 3 of th Boml vy Treventon f Gambling \et (B mlay Act
IV of 1887)

© Crumnal Apphication for Rewision No 250 of 1915
+ The matenal portion of the section runs as follaws —

In tlus Act the expression instruments of gaming

1
used s a subject or means of gaming includes avy article
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Emperor v Lakhams: @ followed

THIS was an application 1n 1evision agunst convic
tion and sentence passed by Frink Oliveira, Third
Piresidency Magistrate of Bombay

The facts were that the accused was charged with
Leeping a common gaming house, an offence punishable
undet section 4 of the Bombay Prevention of Gambling
Act (Bombay Act IV of 1887) The evidence adduced
at the trial showed that the 100om, occupied Dy the
accused, was used for making feyz mand: bets on the
number of bales of cotton expected to be sold ona
particulay day~at Laverpool The 100m, when ruded
by the Police, had no instiuments of gammg It onlv
contuned a book, called the green book 1in the case
which was used fo1 1ecording bets made o accepted bt
persons frequenting the 100m  Some of the entries 1t
1t, ran as follows —* 10-11} Mohan Jutha , 10 71 Kuhal
0-80 5-12% Mohan Jutha ”

The trymg Magistrate held that the book mn questod
was an mstiument of gaming , convicted the aceused of
the. offence chuiged and sentenced im to undergo
nigotons impiisonment for one month

The 1ccused applied to the High Court

Jmnah with T R Desar for the applicin
book canmot be treated as an instrument of gamink
The expression “instrument of gammg’ has b“";
defined 1n section 3 of the Bombay Pireventiol o
Gambling Act 1887 s including “any mticle used 8%
a means of gaming’ To come withmn the defimtion
the article must have heen actu tlly used for the purPc™
of enabling the gambler to gymble  The moment b
15 laid and 15 accepted the transaction 19 complete and
the gaming 15 over  The subscquent recordimg ©f ‘"l
1esult of the bet 1s no part of gamung at all It play®

@ (1904) 29 Bom 264

t —The
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no part in wager and cnnot constitute wager If no
1ecotd were made the gaming would be complete
all the same

Refers to Queen-Empess v Narottamdas Aot~
1am®  Dmperor v Jesang Motilal @ | Queen-IEmpr ess
v Kanpe Bhumpe®  Impeior v Lakhams:® and
Emperor v Tribhorandas ®

Bahadurjt acting Advocate Geneinl, with B F
Nicholson Public Prosecutor for the Crown was not
called upon

BaTcHELOR J —In this ease the applicant Manilal
Mingalyn has been convicted by the leuned Thnd
Piesidency Mnagistrite of managing o1 asuisting in
conducting the business of a common gaming house
under section 4 of the Bombay Prevention of Gambling
Act, IV of 1887, and has been sentenced to one month s
11gotous rmptigonment

The only point of law urged by the leained counsel
for the applicant 1s that 4 certain green boolk, 1n which
weie recorded entizes of the bets made by those fre-
quenting the 10om managed by the applicant, 1s not an
mstiument of gaming within the defimtion of that
term 1n section 3 of the Act Unfortunately, how-
e, for this migument, 2 Bench of this Comit has
deeided agunstat i the case of Emper i v Lakhams:t®
which followed the decision in Zmparor v Tribhoran-
das® where the yjudgment of Mr Juatice Fulton was
presumably speeindly relied upon We ue bound by the
decision 1 Emperor v Lal hams® unless we n1e pre-
pucd to refer the matter to « Full Bench That I am not
prepared to do, though T 1ccognize thnt in view of the
dn ergence of judicinl opinion to which this topie has

0 (1889) 13 Bom 181 ) (1904) 29 Bem 264
©) (1915)17 Bom L R 600 ) (1902) 26 Bom 533
M (1892) 17 Bow 184 © (1901) 29 Bowm 264
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grven rise, my own view must be expressed with diffid
ence Speaking for myself, then, I agiee with the deer
swon in Emperor v Lakhams:®  Itisto be observed
that the definition 1n section 3 of the Act 15 an 1clasne
defimtion, the woids reading that the “expression
‘instrnments of gaming 1mcludes any arhicle used as
a subject or means of gaming ” The whole ugument
has turned—and I think nghtly turned—upon the
«correct sigmfication of the word ‘means’ m ths
defimtion Now as there 18 nothing to the contrary i
the Aect, 1t 15 clear that the word ‘means,’ wlich1s
a popular woid and not a term of art, must be constra
ed 1n 1ts popular sense, that 1s to say, i1n the senscin
which the word would have been understood mongst
ordinary Englishmen the day after the statute was prssed
see ey v Comamissioners of Income Taxt®™ which Wi
affirmed 1n Comnussioners for Special Purposes of
Tncome Taz v Pemsel® and The Fusilier® where Dr
Lushington said ¢ one of the rules of construing statatts
and 2 wise 1ule too, 15, that they shall be construed
uds loquatur vulgus, that 1s, according to the common
understanding wnd acceptation of the terms’ Sofur asl
am able to understand the current usige of this ordl

nay word means,” I should say, hnving regwd partred

larly to the 1nclustve character of the defimition which wo
are interpreting that 1t must 1nclude  thing or article

such as tlus green booh which was specially contrned
and used to promote and factlitate the wagering I sy
1t was specially contrived and used for this purpo®

because mn fact 1t contuns nothing but pencilled memor

anda of the wagers made Mr Jinnah has contendedthiat
the wagering might concen ibly have been carried 0
without the asaistance of n book to record tho WS
and that no doubt 1sso But the question 18 WHP

@ (1904) 29 Bom 26¢ o [1891] A C 231
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a book 1s 11 fact used so s to record the wagers, what
15 the position of that book ? Is 1t or 1s not a ‘ means
of wageung within the defintion? In our present
case, 1s 1t appewrs to ne, the reasonable inference 18
that 1t was found by those engaged in this wagering
that the wagering could not conveniently be conducted
otherwise than with or, I thinh I mny say, by means
of this green book 1n other woids, tt was found desir-
able to mmintain this book as 2 method or, I think, a
means of carrying on the,wagenng which without 1t
could not have been currted on without great or
msuperable dafficulties

For thesc tewsons thouzh I am senstbu ot the daffi-
culty created by the divergent view expressed by other
single Judges 1n Queen-Empress v Kange Bhimp®
and Emperor v Jesang Motlal® 1t1s ;my opinion
that thet cwse of Emperor v Lakhamsi® wis cor-
rectly decided, nd that we ought now to follow 1t
and hold that the green book 1n the case before us
was 1 ‘mcans’ or instrument of gaming within the
definition 1n the Act

That being so, the conviction 1in this case must be
affirmed and f{though Mr :Jinnah has addressed us on
the question of sentence, I see no rexson whatever to
suppose that the sentence in this case was one whit
too severe

I would therefore dischuge the 1ule

HAYwWARD J —The applicant used the green book
now before us 1n lis toom hept for registering 7ot
Mand: wagels on the 1esults of the cotton sales m
Laverpool, ind he has 1n consequence, been convicted of
Leeping a common ganung house under section 4 of the
Bombay Preventron of Gambling Act It has not been

® (1892) 17 Bom, 184 ™ (1915) 17 Bom L R. 6001
) (1904);29 Bom 264
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disputed on behalf of the applicant that he so used th
gieen book  But 1t has been contended that the greer
book so used was not an instiument of gaming anc
that, therefore, the applicint was not legally guilty o
keeping a common gaming house under the Act

Now 1t appeirs that the omgnal legislative prohubi
tion was directed merely agunst gaming, m the
ordinary sense of the woid, that 1sto say, agunst phv
1ng for stakes or betting at sports or pastimes as wa
pointed out in the rain betting case of 1689, Queen
Empress v Narottamdas Motiram®  Thereafter the
prohibition was extended to include betting on other
etents under the teim “ wagering ” by the 1nsertion of
these definitions “In this Act the expression‘in
stiuments of gaming’ includes iny auticle used 83
subject or means of gamung’, and “In this Act the
word ‘gamrng,’ ‘whenever 1t occurs, shall nelade
wagering ’ by the Amending Act of 1890 The ques
tion, therefore, which we have to decide 1s, whether
the green book before us was used as a < means " of
‘gaming ;) o1 rather to substitute the word whieh we
must substitute under the definition asa «mewns’ of
wagering ’ It seems to me that the gieen bool would
m ordinary language, be sud to huwe been used 158
menns of cairying on this puticalnu form of Wiger
g It dufficnlt to belteve tn the circumstances di~
closed that any persons would without some such record
have been 1nduced to enter into these wagering trn~¢
tions Whethet thatis 1 cotrcct nterpretetion or noty
has, however been Iud open to doubt by the dicta o8
forme1r occasions of certun of the Judges of the
Benches of thus Coutt  Those dicfa therefore RqWre
cireful consideration  In Quien Dmpress v Kaw!
Bhump®, decided soon after the Amendment Act
while Pirsons J held that it wis n question of fict for

@) (1889) 13 Bomn (R1 1 (1892) 17 B m 184
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determination 1n ench case whether nccount books were
mstiaments of wagening  Teling I doubted whether
they could ever be instiuments of wagerrng He
considered that they wete too 1emotely conuected with
wigertng and were merely helps to the pieservation
of evidence 1elating to the completed wagertng tians-
action  In the Oprum Siles Crwe Emperor v Tri-
bhorandas® while Fulton J was of opumion that the
account boohs nsed to 1ecord the wigus wele, onthat
account nlone, used 15 1 ‘menns of wagernmng Candy J
lield that these weie so used s they were especially
contrived nd wete not merely helps to the preseryation
of evidence of the wageiing transactions In the Tep
Mand: ewse Imperor v Lalhamst,t} both Judges con-
cutied that even slips of pper nsed to 1ecord the wagers
were, no less than ccount books used 1s n ‘ menns’ of
wagenng  But 1n the most 1ccent ease, Dmperor v
Jesang Motilal®, Beaman J doubted whether such shps
of papers o1 tccount books could ever be instruments
of wagering It appents, however, that Macleod J was
not prepared to shaie hius doubts, wnd those doubts were
not vcted upon 5o thit theie was no decision upon the
matter by the Beneh

It appears, therefore thnat the inteipretation which
has commended 1tself to us as the pl an mewnmng of the
language used 1s the inteipretation approved by the
only pevious decision directly mn pomnt which can be
1eguded as 1 hinding decision of 2 Bench of this Court
We ought, therefore to duschuge tins 1ule and confirm
the conviction  The sentence of one month’s 11gorous
imprisonment 1s, further, not unduly sesveie 1n the ease
of 1 Leeper of 1 common guning Lonse, the suppiession
of wlichis the specinl object of these Acts of the
Legislatme

Rrle discharqed
R R
@) (1902) 26 Bom 533 ©) (1904) 29 Bom 264
9 (1915) 17 Bom L R 600 at p €02
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PRIVY COUNOIL*

NAGINDAS BHAGWANDAS ( Pranmirr ) + BACHOO HURKISSO\D!
(DEFEADANT )

[ On appenl from the High Court of Judicature at Bombay ]

Hindu law—Partitton—Shares of adopted son wn yont Hndu famly @
natural born son of another father—Construction of Dattaka Chandrik
section & paragraphs 24 and 25—Position of adopted son tnyoint Hr
Ffamuly

A Hinda jomt famly m Bombay governed by the Mitakshara law ss slten
or interpreted by the Vyavshara Mayukha consisted of twosons H and !
H cied1n Beptember 1900 leaving a widow who was then pregnant B d
on 17th December of the swme year leaving a widow to whom he &%
authonity to adopt On 18th December the widow of H gave birthto 800 th
respondent and 1n February 1901 the widow of B adopted the appellant 81
son to her husband In a st for partition by the appellant sgainst th
respondent

Held (reversing the deciston of the appellate High Court and restortng that
the Tnal Judge 6f the same Court ) that on the construction of paragrapht >
and 25 of eection 5 of the Dattaha Chenduha the adopted son wa entitle
to a sliare equal to the sharc of the natural born eon  The doctrin accords
to which an adopted son on partitron tahes only & reduced share 1a tho fo0 i
property applies only to cases 1o which the competition 19 between 89 ad pt
son and & subsequently born natural son of the same father

Raghubanund Doss v Sadhu Churn Doss{l} diseented from

Tara Wohun Bhultacharjee v Kripa Uoyee Debial) and Dinonath Afukery

v Gopal Churn Mukernt® followed

As 80 construed paragraphs 24 and 25 of section &
Chandriha are not mn couflict with any principle of the Mitak
\yavabara Mayuklia and they are consistent with the refurence to 1
of \asistha in paragraph 1 section 10 of the Dattaka Mimansa

of the Dattsks
shara or of ¢
o tesh

© Present —\uscount Huldane Lord Parmoor Lord Wrenburs &7 Jeba

Edge and Mr Amcer Ah

@} (1878) 4 Cal 425 ) (1868) 9 W R 3
9 (1881) 8Cal L R 57
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An adopted son occupies the same position 1 the famuly of the adopter as
a natural born son except 1n a few mstances which are accurately defined in
the Dattaha Chandnka and the Datttka Mimansa and relate to marnage and to
competition between an adopted son and a subsequently born legitimate son
to the same father

Sumboo Chunder Chowdry v Aaraie Dibeh®, Pudma Coomars Debs
v Court of Wards® and Aalh Komul Mo umdar v Uma Sunker
Moitra® followed

The posttion of an adopted sonm the family cannot now be decided by
reference to the place which was a siyned by Manu to the twelve then possible

sons of a Hindn who whatever their nghts may have been then are long
smee obsolete

APPEAL 16 of 1915 fiom = decree (2nd Febiuary 1914)
of the High Court at Bombay in 1ts Appellnte Juris-
diction, swhich vaiied the deciee (13th November 1913)
of a Judge of the same Court i the exercise of 1its
Ordinary Original Civil Jurisdiction

The swit giving 1nse to this appeal was brought by
the appellant for partition between himself and the
respondent of certun joint ancestral property in which
he and the 1espondent were the only males interested

The parties were Gujerathn Hindus governed by the
Mitakshara and Mayuhha, and the only questionin the
appeal was whether the ippellint (as » member of the
joint family by adoption) took on pattation a shue equal
to that of the respondent (a member by birth), o1 a
reduced share which «ecording to the Bombny anthori-
ties wnag one-fourth of the share of the Lespondent
Nagudas Shobhagadns, the giandfather of both parties,
w1s 1n possession of the property 1n question, and died
many yeals 1go leavingitwo sons Bhagwandas and Hur-
Lissondas, members of tle joint and andivided family
Hurlussondas died on 14th September 1900, leaving

® (1835) 3 Knapp 55
@ (1831) 8 Cal. 302 L R. 8T A. 229
©) (1883) 10 Cal 232 L.R. 10T A. 138
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only lus widow Gungibu, who was then pregnint
Bhugwandas died on 17th December of the sime jear
lewing one daughter, Navilbai, and s widow, M
Loiebu to whom le gave expiess authointy to ndopt
On 18th December 1900 Gungabar gave bith toa pos
thumous son, the piesent 1espondent, and on 17th
Febinuy 1901 Mankoieba adopted the appellant

The 3 alidaty of that adoption was contested on behalf
of 1espondent by Iitigation 1n which the status of the
appellant as the adopted son of Bliugwandas w1s finally
established 1n the case of Bachoo v Mankoreba®) on
appeal to the Puivy Council

The appellant on attuning his majoruty brought the
present swit agunst the1espondent and the two widow
contending that on 2 partition, per stupes, between
Dbrothers’ sons Le was on putition entitled to the full
shaie that his father wounld haye tahen, that 15, one half
The mun contention of the respondent was that the
appellant being the adopted son, wnd not the natort
son of Bhugwandnas, was not entitled toa half share,
Lut only to 1 reduced shate of one fifth

The smt wns tiied by Macleod T wlo held that atest
of the Dattal a Chandiiha (section 5, pnagraphs 21 )
on wiich the 1espondent 1clied, did not appls to1¢150
of patitaon of joint family property under the Mitsh
shart law, but only to cases of succession by 1heritance
to the estate of 2 decensed person, nd he therdfore
refused to follow . acciston of the Cileutta High Court
1 Raghubanund Doss \  Sadly Chusn Doss™ whick
was opposcd to that view He wis further of opimod
that on sich a partition there was 2 prmary d131s100 per
stiipes wriespective of the quality or quantity of the
membeis of the stirpes, and that 1t was only when the

® (1907) 31 Lom 373 L R 34T 4 107
@ gy 4 Ll a2h L !
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seconduy division per capita took place that an ndopted
son took v r1educed shue IIc therelore held that the
appellant was entitled to shue equrlly with the respond-
ent, nud made 1 deciee for putition on that footing

An appeal bv the respondent from that decision was
heud by Sz Basil Scott C J and Batchelor J who
wele of opinton thit the pissage :n the Dattala Chan-
driha apphed to the ease of partition such as that
before them and swis binding on the parties unless 1t
was nconsistent with the Inw as stated 1n the Mitik-
sbua After an examination of the passages 1elating to
the subject 1n the Mitihshaiy they considered that the
passage 1n the Datteha Chanduihy so fu fiom being
inconsistent with the Mitikshuq, was 1n accordance
with 1ts doctimnes wd punciples and wasin frct a
cotrect 1ntelpretation of them They 2lso pointed out
that the text from which Macleod J appeared to have
taken lus view of the puumuy and secondary divisions
on a partition, had 1eference to the number of shuers,
not to then quality, and did not lvy down that they
must take as much as then father niespective of their
own status They agieed with the decision 1 Raghu-
banund Doss v Sadhw Churn Doss,™ and held that
the appellant was only entitled on paitition to v one-~

fifth shnie, and vatzed the deciree of the fiist Comt
accordsnglyt?

On tlus appeal,

Su R Fuilay K C,De Gruythee X C and 4 M
Dunne for the appellunt contended that on a partition
(pet stirpes ) between biothe1s sons he was entitled to
the full shue that lus fitha would have taken of
the jornt ancestral property, nimely, 2 one-half share

) (1878) 4 Cal 425
@ The judgment of the High Court appealed from will be fonnd 1a
1214) 16 Bom L. I 263.
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The only'case 1n'which an:adopted son takes ales
share than a natural son 1s where both are sons of the
same father, and the natwmal son has been born to lum
after the adoption In that case the adopted son would
had theire been no natural son, o1 on the death of the
nataral son, have taken the whole Bat that would
not be 80 1n any case except whete the father of the
natmnl son and the adopted son 1s the same The rule
on which the 1espondent’s contention rested was the
text of Vasistha, section 15, verse 9, “when 2 son his
been adopted, 1f 1 legitimate son be ~fterwads born,
the given son shaies a fourth part,” suggests no esten

sion of 1t to collateral succession , and the ddition to
1t 1 tho Dattika Mimansa, section 10, verse 1, “on the
death of the natwal son, the adopted son 1s entitled t0
the whole ” shows that the 1ule was not intended t0
apply wheie the putition was between natural bora
son, wnd 1n adopted son, who were sons of chfferent
fathers Such 1n estenston was imconsistent with the
Mitaksharn, Chapter I, section 5, in dealing with the
shates of grandsons, whele the primary division per
stirpes 1s made anespective of the number or quality
of the membe1s of the stupe and Chapter I, section 1

dealing with the nghts of sons accordng to their I

pective quality The word ‘son” there did not
nclude “grandson * for the purpose of extending the
rule to succession nmong collaterals [rom the Mavn

kha, n commentary of geat authority m Bomb, the
respondent s contention derived no support  sceé Mavu

hha Chapter IV, section 3, verses 21, 24, 20, and DwW?

bhag1 Chapter XI, section 14 verse 10 That contell

tion rested upon the Dattaha Chandril a scetion ? prd

graphs 21 20 and on the construction put mpon tho®®
textsn the case of Raghubanund Doss v Sadht Chur?
Doss®, which was 1t was submitted, wrongly deard

W (1878) 4 Cal. 425
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Esen with the addition of the words which 1t was
msisted 1n that case should be mseited in Mi  Suther-
land s translation, paragraph 24 2nd the flist pmt of
paragraph 25 appear rather to suppoit the view conten-
ded for by the appellant Refeience was made to
Mavnes Hindu Law Sth Edn  page 230, paras 168, 169,
170  This view 1s also consistent with the translation®
which the parties agieed to 1n the lower Courts  Of the
decided ecnses that of Twra Mohun Bhuttachaijee ~
Eripa Moyee Debia®™ 1s 1 favom of the appellnt’s
contention and 1t has Deen followed in Dinonatlh
Mulerpr v Gopal Chirn Muler® where Raghu-
banund Doss \ Sadhw Churn Doss® was distin-
guished In Raja v Subbaraya,® and Baramanund
MMahant: v~ Chowdhry Krishna Charan Patnaik®,
the decision 1n Raghubanund Doss v Sadhu Churn
Doss® was doubted The respondent’s contention was
propeily 1ejected by Macleod J as bemng in conflict
with the Mitahshar: 1eference was made to St i Balusu
Gurulmgasiwanu v Sri Balusu Ramalekshmanmma®,
Bhagwan Singh v Bhagwan Singh®, and Puttu Lal
v Parbati Kunwar® It was decrded 1n Kali Komul
Mozumdar v Uma Sunker Mot a®, that an adopted
son occuples the same position and has the same ghts
as 2 naturdl son, and no 1eason has been shown for
giving him, under the cucumstances of this case, a
1educed share on partitton Mayne s Hindu Law, Sth
Bdn, page 230, parns 164, 166, and page 731, par 504
twas also referred to

@} Tlus 1s set out 1n the judgment of the Judicinl Commttee
) (1868) 9 W R 423atp 425 W (1878) 4 Cal 425
® (1881)8Cal L R 57 ) (1883) 7 Mad 253
® (1884) 14C L J 183at p 187

M (1899) 22 Mad 398 L R 261 A 113

) (1899) 21 All 412 L R 261 A 153

® (1916) 37Al 359 L R 42 1 A 155

19 (1883) 10Cal 232 L R. 101 4. 138
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J A Clgjde, K ¢ and E B Ratl.es for the respond
ent contended that the moper putition in tls ce
wis that prescribed 1n section 3, paras 24 and 2o of the
Datttht Chandiiha which, 1t was submitted, wis 1
accordance with the doctune of the Mit thelara and the
Mayukln  An ndopted son 15 not 1n the sume posttion
as a natmal son 1 the joint famly, except so faras he
15 put 1n the same position by specinl tests, the texs
1eferted to do not put humin the suneposition Members
of 23010t fumly have not all equal rights M-y ne’s Hindu
L, 8th Edn, page 664, para 447, Matahshars, Chap T
sectron 11, page 410 of Stokes’ Hindu Law Boohs An
adopted member of 4 jomnt fumly always tales, on
putition with 2 natural born member, 1 quarter share
That 1t was contended, Ww1s the meanmmg of the presise
cited nceording to the t1anslation admatted by thepartics
and according to Sathar’s Law of Adoption, page 399
note, 1t was the meaning of Sutherlwnd’s translation
when the omissions weie supplied and the glosses
admitted The fiust sexen sections of Chapter T of the
Mitahshaia are confined to the 11ghts of the natural boro
sons (1utasa), of the sune easte (s1v1n1), and the rulo
m section 5, veises 1 and 2, on whieh the appelint
1ehies, 15 not only merely « restuictrve rule, which docs
not confer any 11ght, but 1t 15 expressly confined to the
natural born son, the word * utpadana” (procrcalloﬂz
being used 1egarding lhuman those verses Qectron ¥
deals with natuial sons not “savarna,” and to them 8
reduced share 1s assigned, and tlis whether thev
shate s sons grandsons o1 great-grandsons In
section 11 the cccondny sons ae enumerated, and the
rule of Yaynavally 1 1 stated acecording to which each
class only sharesaf the hghor casses me absent In
mitigition of this rule the authol introduces the texts
of Vasistha and Katvayant, and grves s nterpretatio?
of tliem, andit1s not the tests Dbut Vljnnncs"‘-lm"
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nterpiretation of them whieh 1s the Mitakshara law

see Collector of Madwra v Aoottoo Ramalinga Safhu-
pathy®  Paragiaph 26 says that a1l the secondary sons
of the sume caste, and puticulnuly the son of the wife,’
take a quatter shaie but that son can only shaie with
his uncles or cousins for the circumstances of his ense
be cannot have 2 biother It was submutted, therefore,
(@) that Vasistha’s ind Katyayanas esceptions, 2t any
rate as mntroduced 1nto the Mitakshaia, were enabling
evceptions giving the adopted son, and other second-
ary sons 1 right to share where they co evist with
natoral sons, wnd () that those exeeptions whether
enabling or disabling were contmnued by Vijnaneswara
as applying to every partition m ajoint farmly The
reason for reducing the share was 1t was snbmitted, the
inferionty of the adopted member whether on the test
of consangnimty (of which he has of comse none) or
sacrificial efficacy 1n which he s inferior to the netural
born member see Mitakshaia, Chap I, section 11,
verse 21, the table of Nitnaya Sindhu, the gieat
Mahratta authonty at page 123 of Sarvadinharr’s Hindu
Law of Inheritance, and the Dattakha Chandrla, sec-
tion 3, verses 1—3 The natural born member offers

oblations to three gencrations of ancestors and the

adopted member only to one, 1f there are anv born
members 1n the famly

The construction of the passages mn the Dattaka
Chandiihn which the respondent contends for wwas
altowed 1n Raghubanund Doss v Sadlie Churn Dosst)
and to get nd of that case the appellant suggests that
the lwst put of puigraph 24 and the whole of para-
graph 2o are directed to proving only that the adopted
son of an 1dopted son ¢innot tale more than his father
would have tiken < proposition which no one could

@ (1868) 12 Moo I A 397 atp 435
@ (1878) 4 Cal 425
P-4
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dispute Mr Mayune nfter labouring this constraction
postulates, of course, nghtly but without any authority
that nerther can the natural son of an adopted son tahe
more than his father would have done which 1s & much
bolder proposttion  The 1espondent’s interpretation
on the contrary, makes the author 1efute the followng
plausible but fallacious argument, that, s the grandson
succeeds to the shale appropuiate to his father, wd 1
the share appiopriate to the father of an adopted grand
son (if natwal born) 15 a full share, therefore the lop-
ted son of a natutal son takes a full shuie  The falliey
15 that the first proposition of the suggested argument
1s, asthe Dattaka Chandrika pomnts out, 2 restrctine
(and not an enabling) 1ule, and after indicating the
imptopiiety which would 1esult if 1t were enabling
the author ewplains that 1t1s only trueaf the words
“the shaie appropuiate for s father” are qualified b
the addition of the words, “2f he had been of the s1myc
description” (that 15 adopted o1 natural) “as hmeelf
The author then hinks this up with the firs gtatenent
of the proposition in passage in parn 24 (omutted bt
Suthetlind) and finishes the subject by stating that the
same rule applies to the great giandson, that 1 the
exact lumt of the copucenary system The Inst Sef
tence m para 25 18 1n answer to the nppellmls
contention that the 1ule 1s not intended to pply 102
partition ma Mitahshaia family, and so 18 pirt °
which 1n teims refets to a putition dunng the fathers
life

All the enticisms of the decision w Faght¥d
nund Doss v Sadhu Clarn Doss® havebeen obl"z
dicla in 1ses whae the point now in question did no!
anisc for considerition  Zera Mohun Bhuttachary
Kiipa Moyce Debia® was deaded on the transhitie?
of Sutherland with the matenal passige omitted, a8?

) (1876) 4 Cal 420 o (1568) 9 W I 2%
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relates only to collateral succession  Dinonath
AMukerji v Gopal Chuin Mitkeri®, though 1t followed
Tara Mohun Bluttacharjee ~ Kipa Moyee Debia®
as to collnternl succession, contains a4 dictum at page 62
of the report duectly wm favom of the iespondent
The decision of this Boud m Pudma Coomait Deln
1 Court of Wards® and Kali Komul Mozumdar
v Uma Sunker Moit:a®, adopt the ieasoning and
conclusion of Mitter J in the High Couit in foimel
case® but he mentions s one of the exceptions the very
text of Yajnuvallva on which the respondent iclies
(Mitakshara Chap I, section 11 verse 21) crting 1t with
the addition (not foundin the Mitahshaq) “otherwise”
that 1s, except that he does not shae or present
funeral oblations with the natwil born or other
superior sons, ‘the adopted son in every respect ie-
sembles the legitmate son ’ Reference was also made to
West and Buhler, pages 10, 23 , Mayne’s Hindn Law, 8th
Edn, page 227, parn 170, as to paragraphs 24 and 25 of
Dattaha Chandrika, 2 Macnaghten’s Hindu Law, 89
Mayne’s Hindu Law, 8th Edn pages 339, 340, as to the
vested 1nterest 1 member of 2 joint Hindu fumily
(Mitakshara law) tihes 1n the jomnt propeity Maynes
Hindu Law, 8th Edn, page 342, pun 271 West and
Buhler, page 598, and Waman Raghupati Bova v
Erishnap Kashir ay Bova®

Sir B Funlay K C rophed —In tus case the ndopt-
ed son was not wlopted until after the bnth of the
natural son, whilst the whole rgument fo1 the res-
pondent has been with regard to » case where the natural
son has been boin after the adopted son had been
adopted Reference was made to Suray Bunsi Koer v

@) (1681) 8 Cal L R 57 ® (1868) 9 W R 423
() (1881) 8 Cal 302 L R 81 A 229
) (1883) 10Cal 232 L R 101 A 138
¢ (1879) 5 Csl 615 atp 673 © (1889) 14 Bom. 249 at p 259
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Sheo Persad Singh® per Sir I Colsile, Dattaks
Mimaunsa, Chap 1I, paua 64, Mitahshara, Chap T, «ec
tion 11, verses 12, 30, 31, Sumboo Chunder Choudry
v Narawny DibehV , Pudma Coomart Debr v Courl of
Wards®, and the same case mn the High Court Puddo
Kumaree Debee v Juggut Kishore Acharjc®, Rab
Romul Mozumdar ~ Uma Sunher Motia®, wd
the same case 1n the High Comt Uma Sunker Woilro
v Kali Komul Mozumdam®, and Ramchandra
Martand Werkar~ Vinayet Venhatesh Kothel ar®

1915, Norember 26th —The jadgment of their Lord
ships was deliveted by

SIr JoEN EDGE —The smt 1n which this apperl a3
anisen 1s one for the partition of the jomnt famuly pro-
perty of @ family of Gujerath: Hindus, of which tbe
pluntiff by adoption and the defendant by birth are the
male members  The question in this appenl 15 one %810
the shaie 1n the joint family property to which
pluntifl 1s on partition entitled

the

ot famil¥,

The property i1n question belonged toa] 1t
n

the male membeis of which were in 1900 Bhugw?
Nigudns and Hurhissondns Nagardas, the two sursi
ing sons of Nngudas Shobhagdas who had died llrll
1893 Hurlissondas Nagardas died on the 14t
September 1900, leaving Ius wife survising, she ®
then pregnant, and the defendant, who W% “’;’
posthumons elnld was born on the 18th December I‘:ﬁh
Bhugwandas Nazwdas ied chuldless on the 17

O (18715 Cal 14Batpp 164 165 L R €1 A asatpp 10
™ (183%) 3 hnapp w5
B) (18R1) 8Cal 302 L R 81 A 22¢
@ (1879) 5 Cal 615
©/ (1883) 10Cal 232 L R 101 A 13§
®) (1890) 6 Cal. 256
M (1914) 42Ca! 398 T 41T A 290
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December 1900, leaving s widow surviving him , he
had given to her an anthority to adopt 2 son to him,
and 1n pursuance of that authoity she, on the 17th
February 1901, adopted the plaintiff as a son to her
deceased husband Tlhe parties ue goveined by the
Matakshara, as alteied or interpreted by the Vyavahara
Mayukha The plaintiff claimed that he was entitled
on partition to a moiety of the familv property OUn
the other hand the defendant contended that the
plaintiff, as an ~dopted son, was entitled to a reduced
share only of the family pioperty, in support of that
contention the defendant relied upon paragraphs 24
and 20 of section 5 of the Dattahr Chandrika: as
those paragriphs wete constiued and appled 1n the
High Court at Calcutta by Markby and Prinsep JJ 1n
Raghubanund Doss v Sadhw Churn Doss ™

This surt was tited 1z the Hagh Court at Bombay by
Macleod J, who held that the doctrine nceording to
which an adopted son on paitition takes only a reduced
share 1n the family property applies only 1n cases mn
which the competition 13 between an adopted son wnd
a natural botn son of the same father (which 15 not the
case here), and he gaive the pluntiff a decree for an
equal shme Fiom that decree the defendant appealed

On appeal Sn Basil Scott G J and Batchelor J
holding, as then Lordships understand then yjudgment,
that there 15 nothing 1n the Mitakshua which 1s incon-
sistent wath paragiaphs 24 and 25 of section 5 of the
Dattnkn Chandmha as these paragraphs weie con-
strued by Makby and Prinsep JJ 1n Raghubanund
Doss v Sadlie Chia n Doss™ adopted the construction
of Markby and Punsep JJ of those parngraphs, and
decided that the pluntiff as an adopted son was on
partation entitled only to a rednced share 1n the family

@ (1878) 4 Cal 425
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property From their decree this appeal has been
brought N

The learned Judges of the High Court on the appeal
from Macleod J 1in this smt had before them Suther
land’s translation of paragraphs 24 and 2 of section?
of the Dattaha Chandrika, the tianslation of thoe
paragraphs which was 1elied upon by Markby nd
Prinsep JJ 1n Raghubanund Doss v Sudhu Churn
Doss,® and a translition made by Sn Ramhrishns
Bhandaihar, which appeus to have been nccepted as
correct by the parties to this smt  Sutherland’s tran-
lation was not a complete translation of the Sinshnt
text The tianslation which was 1elied upon b
Mukby and Prinsep JJ 1n Raghubanund Doss 3
Sadlu Chur n Doss™ and 1s apparently accepted as 2
correct translation by Mr Mayne 1n paragraph 169 of
Ins Hindu Law and Usage, 15 as follows —

Paragraph 24 — Thereforc by the same relationship of brother and
forth 1 virtue of which the real legitimate son would succeal to the eets!
of a brother or other hinsman the adopted son of the sate duscription ol ta
lus due share  Aud 1 the event of the ancestor having other sons 8 §r™
ron by adoption whose father 14 dead obtams the share of an adopted we-
W liere such son may not exist the adopted son tahea the whele ¢ tate enun

Paragrigh 25— Since it 158 restrictive rle that a grandson sueees ! }“’
the appropriate lirc of lus own father the xon given where his ad [tef l: ‘:
real lemtunate son of the paternal grandfather 14 entitled to an equal 47
cven with a paternal uncle who 19 also such description of son therelot 2
grandson who 13 an adopted son 1ay (in all cses) imhent an equal sharo f,“’
with an uncle This must not be alleged (as a general ruk) Tor ¥ "1'
would be this discrepancy  where tho father of the grandson wre 80 sdp e
rou he would reccive n fourth share  Lnt the grandson 1f he were # o ':
(of hum) would recene sn equal #hare (with an uncle in the hents.® o ;1
grandfatier)  \nd acordingly whateser eliare may | estal lshed 1y 1% te
a father of the same de cription as lumaelf to such appropriste slare € )
father dse the in st lual m question (s the adopted son of ope nd' P ““
succcd  Thus what had bren adsanced only 15 correct  Tho same "
Lo app lied by anferunce to the great-grandson also

@ (1878) 4 Cat 45
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The translation which was made by Sir Ramkrishna
Bhandarhat 1s as follows —

Tt should be understood by this that an adopted son acquires the owner
shup wherever possible of i propur hare by a relation mmilwr to the
rlation brotherhood &c by which 2 nitural born son acquires a right to the
property of lus brothers &¢  Sumluly an adoptive grandson whose adopting
father 12 dead acquures the ownership of the share proper for an adopted (son)
when the owrer of the property his got nother son or other sons and of the
whole when he has got no <on or sons It should not be argued that becanse
1 grandwon 1s necessartly the owner of the share proper for lus father the
tiker (in adoption) of the adoptise son bamg 3 ntural bomn son of the grand
father and entitled to a shate equal to that of the uncle mumlarly born the
adoptine grand on should take a sharc equal to that of the uncle for it
nvolves impropriety inasmuch as the adopted son gets one fourth and the
adoptive grandson an equal share  Thcrefore that share 18 proper for a sona
father wlnch he would get by law if Lie were of the same description (adopted
or natural born) as the son This way should be followed in the case of
great grandsons al o

Then Lordships aue not ina position to say which
of those translations 1s the moie lteral translation,
cach 1s obscuie, but 1n the opimion of their Lordships
nerther translation warlants any conclusion as to the
meaning of the author of the Dattakt Chandiiha
other than that at which then Lordships have arrived

The anthor of the Dattala Chandriks w1s m pua-
graphs 24 and 20 of section 5 of lus commentary,
1elying upon the toxt of Vasistha according to which
“when 4 son hing been adopted, 1f a legitimate son be
afterwards born, the given son shares a fourth pait °
The text of Vasistha 13 quoted by Nanda Pandita 1n
paragiaph 1 of seetion 10 of the Dittaha Mimanse,
who added, “on the death of lum (the natmally-boin
son) he (the adopted son) 1s entitled to the whole’ Itis
obuious that Vasistha and Nanda Panditr were 1e-
ferng to enses 1n wiieh the competition would be
between an adopted son and « naturally-born sabse-
quent son of the same father, and were not referring to
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cases 1 which on partition the competition would b
between wn wdopted son of one member of 4 joint Hind
family and ~ naturally-born son of another member o
the family, as for instance a naturally-born son of :
Drother or a nephew of the adoptive father

The author of the Dattaka Chandirka expressed hi
views somewhat obscurely and confusedly i pa
graphs 24 and 25 of section 5 of his commentary, but
then Loidships consider that 1t 1s not difficalt to
ascertun what lus meaning was For the purposes of
his commentary he paraphrased the text of Vasistha
that * when a son has been adopted, :f a legitimate soR
be afte1wa1ds born, the given son shares a fourth part,’
and 1n paiagiaphs 24 and 25 of sectron 5 he 1llustrated
the text of Vasisthe, as he understood that text, bf
examples of its application

His meaning 18 that in cases of the distribution of
family property by partition an adopted son stands
exnctly 1n the same position s he would gtand 1f he
were a natuially-born son of lus adoptive fathel sab-
ject to the qualificytion that 1f there bea competttion
between an adopted son and a subsequently bornt
legitimate natural son of the same father, the adopted
son fhes a less share than he wounld {ahe ithe had
been a nataruly-born legitimate son The anthor of
the Dattaka Chandrika, applying the well eshbhshed
rule of Hindun law that 2 son takes no greater share
than his father 1f 1 qualified person would have beell
entatled to, 1llustrated the application of the prmclxﬂ'3
of the text of Vasistha by continsting the case of 8 com
petition between an adopted son of a natur llv-born 0%
and that natuially-born son’s naturally-born brother
with the case of an adopted son of an adopted <%
competing with 2 naturally-horn eon of his adopti’®
fathers adoptise father, m othey wotds his unc®
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thnough the adoption of his wloptine fither  In the
fist case, as the author of the Dattahe Chanduha
pomted out the adopted von wounld tihe 1 shuc cquil
to tht of s ancle Ly wloptron  an the Ittar csg, 18
ason cwmot tike  gicater shate than Jus fatha would
Iive been entitled to the adopted son of w wlopted
son would take 2 less ~hue thwn Ins unde by wloption
who was 1 natunlv-born member of the fumly, wmd
who wonld have tahen 1 zieater sl than s rotha
by adoption

As then Lordslups constine puigtphs 24 md 2y ot
section 3 ol the Dattd v Chwdikv those puagraphs
a1e not 1 eonflict with s pumaple of the Mitahshu
o1 of the Vy v thart Muual bt ind they we consistent
with the’ 1efercnce to the text of Visthy m paas
giaph 1 of scction 10 of the Dattala Mimans: To
constine nd  appls those puagiaphs as they wele
constiued and apphied by Mauhby and Pimsep 7T in
Raglhubanund Doss xS lhue Chuan Doss @, wonld
bumng them mto conflict with what we now wcll esta-
blished puncaples of Hindu law  The attention of
Markby and Punsep 1J an Raghul caund Doss
Sdh Clann Doss™, whieh was decrded by them in
1878 does not appeal to have been drawn to the case
of Tara Molun Butiacharjeex Kiya Moyee Debia O
which came on appeil before the High Cowrt at Cal-
cuttr m 1868  In tht cwe Loch and Hoblhouse JJ
Ild that m adopted son took the full shue wlhich lus
woptine fithar would have tal en an the property of @
decensed collrtertl 1elitive of has wloplive fritha  In
Tara Mohun BludtacJunyee N Kiipa Moyce Deba O
the pluntifl by huth wmd the defend utt by adoption
waem cgual rehitionship to the decewsed collater 1
then yespectine grnd fathels were the fust cousins of

W (873) 40 425

@) (1808) 9 W 1 423
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the collateral and then 1espective fathers weie his
first cousins once iemoved TLoch and Hobhouse JI
were pressed 1n argument to put a construction upon
paiagraph 25 of section 5 of the Dattaka Chandmha
adverse to the clum of the adopted son, but they held
that an adopted son1s entitled to all the rights and
privileges of the body legitimately begotten, where
there 15 no such son subsequently born , and that there
was 1o reason why the plaintiff and the defendintin
the suit before them should not each t1ke the share to
which their respective fathers wete entiled The
patties to the smt which was 1n appeal before Loch nd
Hobhouse JJ weie governed by the lw of the
Davabhaga, but that fact does not distingmish that case
m punciple fiom the case which 15 now before this
Bomd The decision 1n Tar a Mohun Bhutlachaje™
K ipa Moyee Debia @ was followed 1n 1881 by McDonell
and Field J) 1 Dunonath Mukerjrv Gopal Churd
Mukern In Raya v Subbaraya® which was, Lo¥
evel, a case relating to Suding, Sn Chailes Tuner cJ
and Muttusam1 Avyar J in 1883 doubted that pir?
graph 25 of section 5 of the Dattala Chandrihe bed
been correctly construed i Raghubanund Doss v
Sadhw Churn Doss® Their Lordships me not 8%4°
of any case in the High Court at Bombay Defore thle
present suit came on appeal before that Court 1 which
the construction of Markby and Pumnsep JJ of 1”?
graphs 24 and 25 of section 5 of the Dattaha Chandrikd
hs been adopted

Tn support of the judgment 1n the smt of the H:lé’l(’l
Coutt vt Bombay 1n appeal 1t was further coulwlex
before tus Board on behalf of the defendant that 2dl;
position of a membar by aloption 1n ajoint Hlnt\
family, 1nd bis 1nterest 1n the jornt famly proper

M (1868) * W R 493 @ (1883 7 Mad, 253
@ (1831) 8 Cat L R 57 1 (1878) 4,Cal. 425
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are tnferior to the position and 1ateme = ¢ g o
birth of the fumily, and 1t was gapeesed L0 o L
ed son does not on Ins adoption by e o =, =
w the jomnt family propertv It =t 6n o
establish that proposition by rcferom = oy
which was assigned by Manu snd otbererr o4 1
to the twelve then possible Fons of o
this contention 1t 1s suffictient to s o vy o«
may have been the position and rrzhts be s o
celyes of such twelve sonsmvery re us ¢, o
these twelse sons, cxecpt the leatirese s,
the ~dopted, are lon, since ob«olct
to then rights and mtaests, even ff the «,
ascertained, wonld be beside the pont w v <, «

no hight on the constiuction of puagrapsy &,
section 5 of tho Dattaka Chandnla or v . o f
tion and uights of an adopted won g ¢ 4
customy have not stood still, and }
conceined with 19 the position at the py !
an adopted son 1n o Hundu fimuly  As oy

this Board i Swmboo Chunder Choy 4, , .

Dibel ™ considered that according to g6,
adopted son becomes for all purpn, « ¢, .
father by adoption This Board in 15,1 i
Coomarr Debv v Cowrt of Wuardss S,
the decision of this Bowrd 1 Sumbyy ¢y, "
dry v Narawa Dibel® and held tht ;//,4”' e
succeeds not only lineally, bat calf,, BT
inhenitance of hus 1elations by adopty, ‘

;-

i

cant »

‘

P
A

.o

4
an adopted son occupies the s1me po«jyy, Sy
of the adopter asa natural born kgy ‘; T /
hid s
mstances which ate accurately defy,, ’/ oty

Dattaka Chapdukt and  the Dy o
L

W (1832) 8 Knapp 53
#} (1881)8 Cal 802 L RAT 4 P
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Those excepted instances 1elate to muiinge wnd b
competition hetween an adopted son 1nd 2 subsequentls
boin legitimate son to the swume fither To the sum
effect 15 the decision of this Boud m Ralt howd
Mozumdar ~ Uma Sunher Moitra® In the hit
mentioned case when 1t wns before the Full Benchof
the High Cowmt at Chleutta® Romesh Chunder
Mitter, J, held that—

According to Hindu law  an adopted son occupies the <ame poutit al
}ias the same n hts and pricileges m the faunly of the adopt 1 as the Tt
wnate son except n o few speeified nstances wlich have been cleatly Wl
crcfully noted and defined by writers on the salject of adoption The e/
of adoption depends upon the primciple of a complete severance of the !
dopted from the family 1n which he1s horn Loth 1n 1espeet to the P .
the maternal lme and Tus complete substitution nto the adopter s faonls 2 ¥

Tie were boto m 1t
With that statement as to the Hindu luw of adopto?
thenr Loidships agiee

Ther Lotdshaps will humbly ~dvise His M“J”tz
that this appeal should be allowed and that the dec:;t
n appeal of the High Couit at Bombay should ¢

b
aside and the demec of M Tustice Micleod Jhould b
1estored
1l
The 1espondent must pay the costs of thr Pt
and of the yppeal 1n the High Comrt
iy
Solicitors for the appellant —Messrs Jughtsd s |
far
Solicitors fo1 the 1espondent —Messis Latteys§ ]
1ppeal alloned

Jgvw

M (1883) 10Cal 232 L R 101 4 138
£) (18%0) 6 Cal 2.6 at pp 250 260
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PRIVY COUNCIL *

TAVMSHED RHODARAM IRANT (PranTier) « BURJORTI
DIIUN TIBH AL (DeF:NDANT)

[On appeat from the igh Court of Judieature at Pombay ]

Contract fct (I\ of 18 2) secton 2o—When tim  may be considered of the
eseence of a contract—1) here wntention to male time of cssence of contract s
not specepeally ea picssed vt womstal eable terms—Rule of equaty to disregard
Ietter of emtract and tale cmtract substantially as meanmg completion of
sardtlun reazonable tume—T hat tal es place prior 13 sigmng of contract but
nthe g tlat tal es pla e afterr ards o be lool ed at inyudgeng of tnlenleon

By an agreement date 1 Sth July 1911 the d fonduat (respondent) agreed to
sell Ins wnterest 1 cortamn lwd wiich he hidd on lease from the Seeretary of
State for India to the plantiff (1ppellant) £n Is 85000 of which s 4000
was pard on execution of the agreement and 1t was agreed that the titl, was to
De made marketable anithat Rs 80500 shoulkl be pud on the cxccution of
the deed of sale which was to be prepaied anl received withm two months
from the date of the agreement and Rs 500 on the transfer of the land after
the comveyance sbould liave been regtered | and there was & clause o the
effect that 1f the purcha er did not p1y the amount of the purchasc mone)
withio the fixed peniod he should forfart Ius right to the carmest mome  and
the vendor sliould be at liberty to res Il the property €n 3rd October 1911
requistions as to title were made ty the appellant The re pondent did not
comply with the requisttions but on Gth October he 1s<erted - night to put
an end to the contract onthie ground that tune was of 3ts ¢ <ence and clawmed
to Le entitled to the dep> 1t of Itx 4 000 as the appellant Ind faled to complete
lus purchn e watlun the time fixed  In 4 st for speeific performance

ITeld (reversg the appellate yudgment of the Iigh Court) that time was
not of the e unee of the contract

Suett u Ga o the Contraet Act (IN of 1872) dul not lay dawn any prinaiple
which differsd from those that obtained as regards contracts for the «ale of
Tand by which eqmty 10 such a caselooke not at the letter Lutat the cubstance
of the agreement 1 ord t to ascertain whether the partie notwithstanding that
they nawed a sprcific time witlnt which completion was to take place realls
mitended no more than that 1t shonld take place withmn a reasonable time

© Present —\1 count Ialdwne Lord Parmoor Lord Wrenbury Sir John
Iige anl My \wmeer Al
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Lennonv Napper 0 Roberts v Berry ®) | Tilley v Thomas ® and
Stickney v Reeble W referred to as laying down the doctnne adopted by
and embodied 1n sectton 55 m reference to sales of land

The special junisdiction of equity to disregard the letter of the contract
ascertamning what the parties to 1t are to be taken ns having really i substance
intended ag regards the tune of ats performance may bo excluded by any plauly
expressed stipulation that time 1s intended to be of the essence of the contract
Equty will also wnfer an 1ntention that time should be of the essence of s
contract from what has passed between the parties prior to the signng of the
contract the construction of which cannot mn the contemplation of equity be
affected by what takes place after 1t has once been entered mnto

Held therefore that there was nothing mn the language of the agreement of
the subject matter to displace the presuraption that for the purpose of specth
performance time was not of the essence of the bargamn  The subject matter
or the character of the lease sold were not such as to take the ease out of the

class to which the principle of equity apphies The appellant did not bund

d to the tto a new agree

Jumself by his cor
ment that ime 1f 1t was not originally of the essence should bo made 8
As to the language of the agreement itself thewr Lordships ogreed with the
view of the Trial Judge that there was nothing said 1n 1t sufficient to excluds
the equitable canon of mterpretation and with his concluston that the difend
ant Lad no justification m claiming 1 the circumstances to treat tume a8 of

g

the essence

APPEAL 113 of 1914 from a judgment and decice (17t

TFebruary 1913) of the High Court at Bombry 1t its
Appellate Jurisdiction, which 1eversed 1 judgment %€
decree (30th July 1912) of the same Oourt 1n the exercis®
of 1ts Original Civil Jurisdiction

The sut 1n which the above decrees were passed w23
one for specific performance by the respondent of #
contract for the sale of land to the appellant, or 12 the
alternative for the return of the earnest money, % ot
damages  The defemce was that the contract “t
become ordable under section 55 of the Indsan Contr*

@) (1802) 2 Bch. & Lo 682
) (1853) 3De.G M &G 284 atp 209 ,
€1 (1867)L R 8 Ch 61 ! we15]4 € 3
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Act (IX of 1872) by renson of the failure of the appel-
lant to perform lus put by the time specified, and had
been avoided by the 1espondent

In the first Court Mr Justice Macleod held that
time ws not of the essence of the contract

On appeal Sir Basmil Scott € J and Mr Justice
Chandavarkar 1eversed that decision and decrded m
favom of the defendant the present 1espondent

The facts of the ense are fully stated 1n the ieport of
the case before the appellate Couit which will be found
mIL R 38 Bom 77

On thns wppenl

Su B Finlay K C and Kenworthy Biown for the
appellant contended that time was not of the essence of
the contract, nor did 1t become so0 by 1e1son of the sub-
sequent correspondence , wnd that 1f 1t was « texm of
the agireement that time should be of the essence of the
contract, such term had been warved The law govern-
mg the case was to be found in section 55 of the
Contract Act (IX of 1872) undet which it was for
the respondent to show that time was intended by
the paities to be of the essence of this contract
The 1ntention cannot be proved by evidence extunsic
to the contract, but only by the texms of the written
contract itself see section 91 of the Evidence Act (I of
1872) There was nothing to show sach an intention
1 the contitct i this cise  Merely fixing a time for
completing the contract did not by rtself show such an
mtention , nor did the clause fixing a tume for payment
of the balmce of the purchase money with a provision
that the deposit was to be foifeited on default in pay-
ment within the time so fixed show 1t was the 1ntention
of the parties that tune should be of the essence of the
contract [VISCOGNT HALDANE 10ferred to Slickney
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Keeble®@] The contract in that case fixed a time for
ity completion, but 1t was held thnt time was not of the
essence of the contract The punciple on which suel
a contract 18 interpreted 1g that 1ts terms ue sullicently
complied with 1f 1t 15 performed within 1 1ewsonible
time after the date fived It was submtted therefoe
that time was not of the essence of the contiaet

Leshe Scott, K ¢ and E B Raikes for the 103pond
ent contended that by the agieement between the
parties hime was 1ntended to be, and was, of the essence
of the contract 'The ense of Stichney v Keeble® was
distingmishable  the contiact 1 that ease w1 m didler
ent texms from those of the agiecment 1 the present
case , mnd 1¢ference was made to prge 116 of theiepoit
of that ease per Loid Puker who sud that the mium
that “m equty the time fixed for completion was not
of the essence of the contiact” only applied to e
where the stipulation as to time could be disregarted
svithont 1njustice to the puties Herc 1t was snbmitted
that 1f the time fised was 1eguded a5 not of the essene
of the contract 1t wonld be unyust to the respondent
[ ViscouNT HALDANE 1eferred to Lennon v Nappe
which was cited m Roberts v Berry® whewedt ¥
decided that m contincts to sell lnd the stipalaton ¥
to tume 13 diffe1ently inteapreted by Conits of Law wd
Equmty] A Court of Equity holds that timeis of the
essence of the contr wct, (a) where the stipulation 451
time 1s expressly so made, (b) where the propetty 1> suclt
that the natute of the case mahes tume of the exsenct ©
thecontriet and (¢) where fiom smtounding cneltnt
stances the Comrt cn infer that 1t w1 the wtention of
the parties that 1t should be so  In cases presions {0
Stiel ney \ Keeble 1t Ttas heen decided that tume ™3

@ {1915] A ¢ 386 ©(18.3)8D ( M L O i
0 (1802) 2 5l & Lef 682 ®[1915] A C 8%
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of the essence of the contiact 1n cnicumstances simlu
to those 1n the present cwse  see Inglhs v Buftery @
Where specific performance of « contiact for sale of
1and 1s asked for by v puichnser 1n 2 Court of Equuty the
presumption 18 that time 1s not of the essence of the
contract, a1nd evidence 1t was submitted 15 admissible
to rebut that presumption 1t1s not considered to be
evidence vuymg 01 1nconsistent with the contiact
Reference was made to Kieglinger v New Patagoma
Meal and Cold Storage Company, Lanited ® The
Coutt can lool at the snnrounding circumstances for the
pmipose of deciding what wais the intention of the
parties see Tavlor on Dvidence (10th edn), Vol II
section 1927 Thimmer v Bayne® Sefon v Slade®

and Roberisv Berry® Section 92 of the Rvidence
Act (T of 1872) 1n effect codifies the Common Law 1ule
that evidence 1s not dmissible tovary or contiadict
the terms of a written contract  Butin the present case
1t was the intention of the paities thit time was to be
of the essence of the contiict, and section 92 was
therefore not applicable reference was made to Nokes
v Kidmorey ®, and Tuley ~ Thomas®  The
correspondence 1n the present case showed, 1t was
submitted, that time was intended to be of the essence
of the continct A clause similal to thatin the contract
1n the present case was held to show that the intention
of the parties was that time was of the essence of the
contract , and that 1f the time was extended by con-
sent the extension of time should bLe substituted
for the period onginally fixed without 1t being con-
sidered s« wannver of the orifind condition as to

1 (1878) 3 App Cas 552at p 577
@) [1914)A C 25 ) (1802) 7 Ves 205
) (1802) 7 Ves 508 ) (18,3)3De G M & G 284
© (1847) 1 DeG & Sm 444 atp 457
@ (1867) LR 3Ch 61atpp 62 69 70
B 9694
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time see Gedye v The Dulke of Montrose®, Hudsonv
Temple) ,and Barclay v Messenger ® The climse
should be simulauly interpreted in the contract m
the present case Tt 1s sud that Setonv Slade®
1s adverse to this contention see White wnd
Tudor's L. C (bth ed), Vol 1II, 178, whewe the
cases on the point e discussed But the present
case 15 governed by sectron 5¢ of the Transfer of
Propeity Act (IV of 1882) which gets r1d of the whole
of Lord Kldon s deaision 1n Sefon v Slade® In Indu
there 1s no distinction between legal and eqmtable
estates see Webb \ Macpherson ®  Whether the
contiact 15 voidable depended upon section 5o of the
Contiact Act (IX of 1872), and 1t would be yordable ifa
time was fixed by the contiact, andaf the 1ntention
was that time should be of the essence of the contract
[M1 AMEER AL1 —That section should be read wik
the Evidence Act, section 91  When a contrict 1
1educed to writing, can you prove the itention of the
partes from anything outside the contrct?) If the
contiact stipulates thata thing should be done ond
certun date, and 1f 1t 1s not done by that dite the
contract shall be at an end, as by Tndian Law tune woul

be of the essence of the contiact see Specific Rehef Act
(1 of 1877) section 12 and section 26, Tllus () [Lorp
TWRENBURY —Where n date 138 fixed by the contract th
Court interprets 1t to mean * o1 2 1eagonable time alter
wards’ Can jon cfe 1 cise to show that under
those circumstances 1t has been held to mean that tlmlc
15 of the essence of the contract?] Hudson © B‘Zt
»am ® and section 108 of the Transfer of Properts ¢
were referred to

@) (1858) 26 Beas 45 ® (1874)43L J Cb 44°
@ (18€0) 29 Bew 530 9 (1802) 7 Ve» 200
© (1903) 31 Cal 67atp 72 L R 30 1A 238stp 245
) (1818) 3 Madd. 440



VOL XL ] BOMBAY SERIES

The appellant was not called on to reply

1915, December 6th —The judgment of thenr Lord-
ships was delrvered by

Viscoont Haupane —The guestion 1 this appeal 1s
whether the appellint, who was the pluntiff in an
action fo1 specific perfoimance, 1s entitled to the rehef
he has claimed Macleod J decided that he 15 so
entitled, but the High Court in appeal at Bombay
roversed the decision and dismissed the action

The facts may be stated briefly The Government of
Bombiy 1n 1898 granted to one Mothabay Bhihap 2
reclamation lease of over 2000 acres of land near Rom-
bay for « term of 999 years The lease provided that
the lessee should 1eclaim the Jand and bring 1t under
cultivation within a pertod which was ultimately
extended to the yeu 1910 He was also to maintain
the reclamition thioughout the term, and heep up
certain 101ds, and make and mauntun certain water-
ways and bounduy matks, to the satisfaction of the
local Collector The lessee was fuithel, not to assign
o1 underlet, until the 1eclumation was complete
without the consent 1n writing of the Collector In
case of breach of any cosenint or condition o1 provision
of the lease the lessor had the mght to re-enter and
determine the lease The lease was tiansferied in 1908
to the 1espondent who had purchased 1t from the
lessee

On the 8th July 1911 the 1espondent ngreed in
writing by 1document in Gujiity, ¢ translition of which
w1s before then Lordslups to sell the leasehold mnterest
to the appellant for Rs 85,000, and the appellwnt pad
Rs 4000 of this sum as « deposit or ennest This
agreement provided, by clwuses 1 and 2, that the title
was to be made marketable , that the conveyince was
to bo prepared and recerved within two months from
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the date of the agreement that on sgmng
the document of sale Rs 80,500 wese to be pard, and
after 1ts 1egistiation the 1emaiming Rs 00 The oth
clause provided that on payment of the Rs 81,000 as
provided by clause 2 the document of sale or convev
ance was to be executed, but should the purchaser not
pay the amount within the fixed peuod above men
tioned he wns to have no 11ght to the deposit o1 earnest
money of Rs 4,000 paxd on account, and anv clam of
his was to be void, and the vendor was, after that date,
to be at lhberty to resell

There wis a subsidiuy agreement that the respond
ent should buy certain Iand belonging to the wppellant
for Rs 30,000, to be deducted from the Rs 81,000, but on
this nothing tuins

The appellant’s solicitors proceeded to v estigate

the title, and they made 1equisitions Of these requis!
tions some 1¢elated to the rights of one Chimanlal, ™ 0
had professed to mike a title as hen to lus father, one
ofcettain mortgagees of the mnterest of Mothabat Blnh1t
Another of the 1equsitions was fo1 a cerfuficate or Jetter
fiom the Collector stating that nll the covenints ﬂn,
conditions of the leise had been performed wnd falfilled
Tlis requisition was made on the %id Qctober 19‘:'
more than two months ifter the date of the contr®
The tespondent did not comply with these reqmsmoHS
but on the 6th October, thiough lis solicitors '1“9'"'
a 1ight to put an end to the contract on the gw““d mlj(
time was of 1ts essence, 1nd to forfert the deposit 0B t "
ground that the appellant had faled to complete ¥
purchase within the date fived

rd
If these 1equisitions were made 1 time their Lo

it
ships are of optnion that they were proper and ‘not
they weie not adequately answered 1f tume “"lS“-erc
of the essonce of the contruct 1t 1s (lear that the¥




VOL XL] BOMBAY SERIES

legitimately made, however the matter might stand as
to one or other of them if time were of the essence
This last question therefore lies 4t the root of the con-
troversy and the answer to 1t 15 decisive of the appeal

The law apphicable to the point 1s contuned
section 55 of the Indian Continct Act 1872, which
provides that—

When a party to a contract promises to do a certam thing at or before a
specified ime o certain things 1t or before specified times  and fails to do any
such tlung at or betore the specified time the contract or so much of it as
has not been perfcrmed becomes voidable at the sption of the promisee 1f the
imtention of the partics wa that fime should be of the ¢ <ence of the
contract

Their Lordships do not think that this section lays
down any principle whick differs from those which
obtain under the Inw of England 13 1egards contiacts
to sell 1and  Under that law equity, which goveins
the 11ghts of the puties 1n ¢vses of specific poiformance
of contracts to sell 1eal estate, looks not at the lotter
but at the substance of the agreement in ordel to ascet-
tain whether the parties notwithstanding that they
named a specific time within which completion was to
tale place, 1eally and 1n substance mntended more than
that 1t should take place within n1ensonable time The
puneple 15 well eypressed 1n what Lord Redesdale
sa1d 1n s well-hknown yudgment 1n Lennon v Nappen ®
which was adopted by Enight Bince L J 1n Robei ts
v Berry®  The doctiine laid down 1n these cases w g
agaun formulated by Lord Curns in Twlley v Thomag @
and by the House of Loids in the recent case of Ste/ ney
v Keeble® Then Lordships are of opinton that thig
18 the doctiine whach the scetion of the Indian “fitute

® (1502) 25ch & Lef 682
©(1853)3D.G M &C 28iatp 283
¢ (1867) L R 3 Ch 61 WA g 5 s

297

1915

Jausuen
Knoparan

v
Bursorsn
Duvvasrar



298

1815

JAMSHED

Kuobaraw

v
Burrorsnt
Droasienat

THE INDIAN LAW REPORTS [VOL 3L

adopts and embodies 1n reference to salesof land It
mny be stated concisely in the language used by Lord
Canns 1n Thlley v Thomas @ —

e construction 18 and mustbe 1 ‘equity tte same as w a Court of lin
A Court of equity will indeed relieve agamst and enforce spenfie pest o
ance noteithstanding a falure to heep the dates assigned by the econaw!
either tor complution or for the steps toward completion 1f 1t cn do Jashet
between the parties and if (as Lord Justice Tumncr sa1d in Roberta s Berry®)
there 1s nothing 1n the express stipulations between the parnes the nature of
the property or the surrounding circumstarees which would make it meqit:
able to mterfere with and modify the legal mght Tine s what 1y meant
and all that 18 meant when 1t 15 said that 1n equity time 13 not of the es eore of
the contract  Of the tlree grounds mentioned by Lord Justice Tuver
express stipulations requires no comment  The pature of the propery
Wlustrated by the case of reversions mves, or trsdes The surroundwger
cumstances must depentd ou the facts of each particular case’

Then Lordships will add to the stateraent just quoted
these obselvations The special junsdiction of equtv
to disregard the letter of the contract 1n ascertmmsg
what the puties to the contract are to be tibent ¥
havmg redly and 1 sabstance mtended a8 yegards th
time of 1ts performance may be excluded by w3 plunh
expiessed stipulation  But to have this effect fle
language of the stipulation must show that the tentro?
was to mike the 1ights of the paties depend OB the
obgervance of the time hamts yescizbed mn {ishion
which 15 nnmistakable The langunage will five this
effect 1f 1t plainly excludes the notion that these fime
Limits weie of merely secondary impoitance 1% the

bargn, and that to disregard them would be @ dr-

1
regud nothing that lay at 1ts foundation  Pr nnﬁfdf‘q;
equity trcuts the 1mportwnce of such time lunlisthL

being subordinite to the man purpose of
pirties and 1t wall emyoin specific purformante Lo
withstandung that from the point of view of ¢ Cour!

not

®(1867) T R 3Ch 61
@ (1853) 3Do & M & G 254
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Law the contract has not been Literally performed by the
pluntiff as regards the time limit specified This 1s
merely an illustintion of the general pinciple of
disregarding the letter for the substance which Courts
of equity apply, when for 1instaince, they decree
specific perfoimance with compensation for 2 non-
essentinl deficiency 1n subject-mntter

But eqmity will not assist where theie has been
undue delvy on the put of one puty to the contiact,
and the other has given him 1evsonable notice that he
must complete within o defimte time Noi will 1t
exercise 1ts Juuisdiction when the chaiacter of the
propeity o1 other curcumstances would 1ender such
exetcise likely to result in mjustice  In such eases, the
crrcumstances themselves apart fiom any question of
expressed 1ntention, exclude the jurisdiction Equty
will further infer an intention that time should e of the
essence from what has passed between the pauties piior
to the sigmung of the contiwet TuWlley v Thomas,®
where specific perfoimance was refused tllustintes
this class of transaction  But in such a case the inten-
tion must appear fom what his passed puor to the
contrict, the construction of which cannot be aflected
i the contemplition of equity by what tales place
after 1t hns once been entered into

Applying these punciples tothe agreement before
them then Loidships are of opinion thit there 1s no-
thing 1 1its languige or in the subject-matter to
digplice the piesumption thit for the puiposes of
specific peiformance time was not of the essence of the
Largun  They do not think that the subject-matter or
tho chnuetor of the lewse sold were such as *o take the
case out of the class to which the punciple of eqmty
applhies  They are also;unable to hold that the plaintaff

™ (1867)L R 3 Ch. 61
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1910 bhound himself by his correspondence subsequent to the
— agreement to ¢« new agreement that time, 1f 1t wis not

jAl(SUED

Kuoparay 011g1nally of the essence, should be made so  As to the

Bu ”J o lnnguage of the agi1eement 1tself, without dwelling ona
RIORIL

Dumwiprar  POssible point in the pluntiff s favour which does not
appeal to have been rused 1n the Court below, that the
only time hmit mentioned 1efers to his preparation and
1eception of the conveyance, as distinguished from
completion, they agree with Macleod J 1n the view
that there 1s nothing satd in 1t sufficient to exclude
the equitable canon of inteipretation And they agree
1n lus conclusion that the defendant had no justification
1n claiming 1n the circumstances to treat time as of the
essence They are unable to concur in the opimon of
the learned Judges of the High Court in apper! that
there was evidence that the plantaff had not money
with which to pay the price, or that tlie subsequent
correspondence and dealings between the part®
modified the right of the plaintifF to 1nsist on lus nght
to complete the purchase

These conclusions render 1t unnecessary to consider
the other points dealt with in the High Conrt nd
elnborately argned 4t their Lordships’ Bar  The re<tlt
15 that thev think that the appenl onght to be allowed
and that the judgment of Macleod J restored and that
the respondent shonld pav the costs of tius appetl and
1n the Courtsbelow They will humbly advise 13
Mayestv accordingly

Solicitors for the appellant Messrs Lafleysd Harl

Solicitors for the respondent ; Messrs 7' L Tiloné
Co
Appeal allowed

J v W




VOL XL] BOMBAY SERIES
ORIGINAL CIVIL

Before Mr Justice Beaman
KARL ETTLINGER (Pranmier) ¢+ CHHAGANDAS & Co (DEFEYDsnTS) ©

The Indian Contract dct (IX of 1872) section S6—Performance of contract
becoming unlmcful or vnpossible—Legal impo sibility—Physicalimpossibility
—Commercial empossibility—Force Ma) ure— \otifications under the Sea
Customs Act (V IIT of 1°78)—Constru ion of contract—Charterparty—Bull
of lading

The plunttffs a firm of naturalised Gennans domng busmess m London
ade a contract on the 24th of July 1914 with the defundant firm  throngh
ther London agent by which th  defendnts a,reed to supply the plamtiff
firm with 1 000 tons freight at 113 62 per ton the matenal to be carned
being mapgancse from the Port of Bombay for Antwerp shipment 1
Suptember  On the 4th of August 1914 war broke out between Gieat Britamn
and Germany On the 7th of Augut 1914 the Government of Indi
by s Proclamation duly published in Bembay under the Ser Customs Act
prolbited the export from Indin ot ammumtion and explosives and all matenals
vsed n the manufacture th reof  Under the S 1 Customs 4ct the Govern
ment of Indin1s only empowered tn prohubit the export of specilied articles
or tlungs and the specificition must be exact and #omematim  Manganese not
bewg expressly speaibied 1n the Inst mertioned notification the Government of
Indra 1ssued on the 17th of October 1914 a further notification 1n supercession
of the notibicatron of the 5th of Au,ust by wlich man,anese was among st other
articles speciheally prolubited  On the Tth of Scptember 1914 the defendants
1elymg on the carlir notification telegraphed to the pluntiffs that owang to
force mageure the contract was cencelled  The plantffs refused to accept
the cancellation and snsisted upon the performance of the contract They

bsequently sued the d d m damages m the sum of £525 or
Is 7937 The defendints pleaded (1) that the export of mauganese from
India wes protubited by the Government of India notification of the 5th of
Angust 1914 prllished 1n Bomday on the 7th of Au ust 1914 (2) that the
purforman ¢ of the eontract beeame ampossille s no freight was procurable
funng th month of Scptemtur from Bombay tc Antwerp (3) that it was
an unphed conditton  and of the essunce f the contract understood bty both
pirties to Lo s that there <hould le frer it avulable from Bomlay to
Antwen

Held (1) that haviog regard to the form of the earher votiLeatrn dated oth
of August 1914 the plantiffs were nght 0 contending that the defendants
°0 C J SmtNo 1407 of 1914

B soi—§
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mglt have performed therr part of the contract on the 7th of August 191
without contravening any law or being able to asord 1t under section 55 of e
Tndin Contract dctas havin, been made unlawful after they bad etred
upon 1t

(2) The performance of the contract did not become 1mpo sible witkn tht
meanng of section 56 of the Indian Confract ict merely becans fre ts
fiom Bombay to Autwerp were not proeurable from a commercial poat o
view  when the defendants repudrated the contract

(3) That no 1mphed conditian conld be rend mto the contract that it ¥
agreed by the parttes that normal freight conditions should continue

(4) Tint the defendants had commtted a techmeal Ureach of contract, &
the plantiffs had not proved that they had any iwteotion of eluppie
100D tons of manganese to  Antwerp m September nor had they saffered 8 ¥
loss on account of non slipment

dort

Before 1 contract can be broken on the ground that the acts tu:‘ ;:Hv

have become impossiole the Courts must be very sure that they & pd;‘ﬂ"
unpossible  Physical unpossibility must go much forther than mere

or the need to pay exorbitant prices

drt
The latter part of section 56 deals with cases where the acts to be s
habitis

were at the time the contract was made lawfal but a legal pro N
supervened after the maling but before the performance of the Mmm
and extends to such cases the general principle of law applicabls °

contracts and expressed 1n section 23
n o breach o

THIS was 4 suit to recover damages © the

contrict The materal facts me fully set ont 2
Judgment of the learned Judge

Weldon with Campbell, for the pluintiffs
Desar with Jinnah, for the defendants

BEsMAN J —The pluntiffs Cttlinger & Co, 8 ?::
of naturilized Germans downg business 1M Tor d
made 1 continet on the 24th Jalv 1914, nath the di‘f;“c
ant-fitm  thiough therr London agent, Smith, b\'“":m
the defendnts agiced to suppls the pluntill firm ¢
1000 tous freight at 11s 6d pet ton, the materia! 19 of
caned Lemg manganese from the Port of Bom","’; o
Antwerp elnyment m Scptember On the T
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September 1914, the defendants telegraphed to the
plantaffs that owing to force majeure the contirct
was cancelled The pluntiffs 1efused to accept the
cancellntion and hold the defcndants to account for
damages

It 1s contended on behalf of the defendnts that they
are 1bsolved from performance of the continct on thiee
grounds (1) that the export of manganese fiom India
was prohibited by the Government of Indin Notifiea-
tion of the jth of August 1914, published 1n Bombiy on
the 7th of August 1914 (2) that the performance of the
contract became 1mpossible ns no fieight was procui-
able during the month of September fiom Bombyy to
Antwelrp, (3) that 1t wis an implied condition, and of
the essence of the contrict understood by both purties
to be so that thete should be fieight available from
Bombay to Antserp

With the assistance of the leained counsel on both
sides I have been able to take a fiuly comprehensive
stuvey of this field of law brought up-to date in the
1ecent work of M1 Triotter Itiscleu that the law of
India1s very different from what was theluw of England
on the point of impossibility of performance How far
the lnw of England has, 1n 1ecent tumes, been modified
and brought more closely into accord with the Indian
1w, as expressed 1n seetion 56 of the Indian Contiact
Act, would be 2 matter of long, difficult and delicate
critical antlysis  In this countiy whatever mny have
been the Inw of Dnglwnd, tnd whatever may now be
the opimon of eminent Judges and Juousts in that
country, 1t cwnnot be demed that after the confiet has
Deen made to doa certun art o1 acts and those =cts
DLecomo umpossible, the contract 1s void  Section 36
deals with two grounds upon which esecutory contrcts
becomo nbsolutely void the flist of these 1s that which
I have just stated, namely, that the 2ct to be done
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should, after the contract has been made, become 1mpo-
stble The second 1s that the acts necessary to be done
1 ordel to carry out the contract should, after the
contract has been made, wnd through no fault mn the
patties to that contiact, become unlawiul The latter
put of the section deals with cises where the acts 0
be done weie at the tume the contract was made lawfal
but a legal prohibition has sapervened after the mahieg,
but before the performance of the contrct, wnd extends
to such cases the general punaple of law applicable to
all contracts and expressed 1n section 23

The question, then, which I have to answer 13 really
a question of comparative simpheity, whether v act
which the defendant firm undertook to do under the
contiact of the 24th July became rmpossible before the
month of September, or, at any rate, before the re-
pudiation of the contiact by the defendants on the
Tth September and (2) whether any act which the
defendants agreed to do under that contract becd™®
without any fault on the defendants’ part, anlawfil
before the time of performance

s
In dealing with the question of 1mpossbilits, M he

been difficult to keep out of sight the many refin tljc
tictions and defimtions drawn by some of our grev eo
English Judges 1n decistons thiough which the 1% M
England 1s slowly built up and developed Bat Wm”
15 1ntoresting, and to be noted, as the great disttic o
origimilly existing between the Enghsh Iaw ﬂﬂdt o
Indian law lad down 1n the Contract Act 15 B p
the forme: from the time of the cnse of Pamd“noni
Janc® decided 1n the year 1617, until modificrt? n

and enlargements began to be introduced n the ‘Pwm
pirt of the 19th centwry, no attention whateser 8P -
to have been pud by the English Courts to

@ (1647) Al 26
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1mpossibility or otherwise of the performance of obl-
gations voluntarily undertiken The only distinction
ougin uly to be found 1s between obligations imposed
on pa1ties by law and obligations imposed upon them by
their own voluntary acts  In the foimer case the obli-
gation was dissolved 1f the performance of the acts
became 1mpossible, but 1n the latter case not so Thus
confined rigidly within very narrow Limits and
governed by a single strict principle the English law
appears to me to have been mtelligible and consistent,
whatever may be thought of its 1easonableness, up to
such time when certain wide extensions and develop-
ments were given to 1t by the introduction of the
numerous considerations which, notwithstanding the
ingenmty of the Comits 1n seehing to apply them, do
not appear to me to have succeeded 1n establishing any
clear-cut and definite principle distinet from that
which had theretofore been the law of the country Thus
1n the cvse of Taylor v Caldwell™® we first come 1in
sight of what, no doubt, underhies section 26 of the
Indian Contract Act But the reasoning upon which
thnt decision 18 based might, for all that I can see to
the continy, have been just as well and logically
applied 1n all the earlier eases 1n which, as I have sad,
1mpossibility was never allowed as an excuse fo1 non-
performance of an absolute contract The very much
later and more subtle extensions given to the gridually
developing doctrine 1n the group of cases called the
Coronation cases still appear to me to requre very
critical examination, and to leave the law in England
open, 1n lirge measure to the applicrtion by Judges
of what they may consider in the circumstances of
each c1se to be 1ts own justice The principle indeed
upon which Krell v Henry® was deaided may be
thought to have been anticipated by Sir Charles

W (1863) 3 B & S 826 11 W R 72 ™ [1003] 2 K B 740
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Sargent 1n the case of Gocnldas Madhayy v Narw
Tenkup®, where the question was whether a contract
ought to be enforced against a defendant who refused to
perform 1f, because he had been unable to obtun 8
Iicense authonsing him to carry on operations profit
trom which had constituted the main, 1f not the onlv,
motive of his contract Such a decision 15 clearly not
referable to any ground of umpossibility or unlawial
ness, or to any principle up to that time recogmized
erther 1n the English or the Indwn Courts The cas
of Taylor v Caldwell® rests no doubt indnectly upot
considerations of impossibility o thus sense, that
where the subject of a contiact has been destros ed be
fore the time of the fulfilment of the contrict, the
Courts held that the party 1mmjured could not recoser

But 1n dealing with A case of this hind, I prefer {0
keep, as closely as I can, to the language of the Statuté
1w 1n the st place and having exhausted 1ts apphe
tion, then and then only, 1f necessary, to turn to the
consideratzon of other matersals which might possith
be mtioduced, but 1n a different way, and for alto-
gether different purposes, as a means of adjusting the
rights of the paities 1n 1eference to particular coniri
tual relations, rather than as an absolute growd of
avoiding the whole contract
ntpact 0

Looking, then, to the terms of the co ot 3t

which I have to deal, I huve first to obserse
appears to 1ncorporate by 1eference mn the ongnit m:‘
tract 2 bill of ladng, luch 1s Exbabat L 1n this G0
on certun texms of which the plantsfls rely Thit ;e
of 1ading appcars to be 1n common form and c‘(ccm“: ;(
usnl perils of the seq, pirates, robbets rc’mmd?
princes and the Iihe and cxpressly contemplit®s ;
existence of a state of war Now, on the happ cping

%
@ (1699) 13 Bom 630 @ (18638 D &8 8% NV T
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any of these contingencies after the goods had been
accepted and the bill of Inding signed, the master 13
theteupon ruthorised to abindon the destined port of
disembrihation and deliver the goods at the nearest
safe poit And the contention of the pluntiffs has
been that the conditions 1ud down in this bill of lading
must be estended to and made to cover the original
continct, 50 thait should 1t have been found unpossible
to obtun treight fiom Bombay to Antwerp in the
month of September, the defendants weie still bound
to obtun freight for the pluntiffs to the neuest safe
port I cannot accede to that iteipretation of the con-
tract and the annexed bill of lading T think 1t counld
easily be pushed to absmdity The contract 1s a
contract for 1 thousand tons of fieight fiom Bombay
for Antwerp and supposing when the time of fulfilment
had arrived every port 1n Enrope had been blochaded,
could 1t be seriously contended that the defendants were
still under 1n obligrtion to obtun freight fiom Bombay
to Suez, which would, then, I suppose have been the
nearest snfe port ? Would that have been of any ad-
vantage to the plamntaffs, and would they, on their
put, hive wdmitted that as a satisfactory dischmge of
the defendints’ obligations mewired under the con-
tract? The Wll of lnding has nothing to do with the
events or conditions before the goods are recerved on
board What the defendants bound themselves to do
was to find freight fiom Bombay to Antwerp That
bewng found the master wonld hase signed the hills of
lnding cettainly not primly 1n the interest of the
pluntiffs fiim but to protect his own vessel from un-
necessy risls  He would then have been aunthorsed
to substitute for Antwerp should it have become,
oning to war conditions or the restraints of princes or
other hhke circumstances 1naccesstble and to discharge
Iis goods at the nearest safe port, and this 1s obvrously
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necessary, lest he might, once having loaded his vessel
and embarked on a voyage, find himself under the
obligntion of retaining the goods on board at s own
118k and per1l until the conditions swhich 1ender the port
of destination maccessible had been removed So that
I do not think that the legal rights of the pariies are 1o
any way affected or modified by the additron of the
Bull of 1adang or 1ts incorporation, 1f 1t has been 1ncor
porated, by 1eference 1n the original contract

I am, then, to see whether this contract, when it ¥
made, becume unlawiul through any famit of the
plaintafls o1 the defendants The object of the contract,
to use the language of section 23, was the shipment of
1,000 tons of manganese ore to Antwerp On the
7th of August 1914, three days after war had brohen ont
between His Britanmic Majesty and the Germi?
Austrian Empire, the Government of Indin Proclam
tion was duly published i Bombay, under the Se1
Customs Act, prohibiting the export from Indin of
various articles Amongst other things the export of
ammunition and explosives, and all materials uged 12
the manufacture thereof was probibited Now 1t ¢
not be denied that manganese 1s a substance which
might be used 1n the manufacture of ammuution
18 true that no evidence has been led in thrs Court 0
prove that fact, and 1t 1s not ~ fact I suppe &0
which a Cowtt can take judicial notice But were tha
the only answer, I do not think that I should be di=
posed to give too much weight to the technieality The
pluntiffs have 2 better amswer  Under the Se1Ct ton>
Act the Government s onlv empowered to prohbit
the Laport of speafied articles or things, and I “‘1
that to mean that the specification must be enact nr;
nonunafim Tt will not do to lump pcrhnpmlhnnﬂﬂ
commodities eyusdem generis under a vague descripti®®
Tbis difficulty wnas doubtlers felt by the Governme?
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since 1 later Notifiertion of the 17th of October was
15sued 1n supercession of the Notifieation of the 5th of
August, and theie we find the evport of manganese
specificallv prohibited It 15 also in evidence heie that
whether 1t w1s o1 W s not the intention of Goveinment
to prohibnt the export of manganese that had not been
actually done by the first Notification, for the official
retmans of the Chamber of Commeice shew that con-
siderable quantities of minganese weie evported mn
August and September Had the Notificuion of the
5th of Augnst specifierlly mentioned manganese wnd
prolubited 1ts export then I should have enteirtained
no doubt but that the contiact between the pluntifts
and the defendnts had become unlawful It was con-
tended on behalf of the pluntiffs thit this would not
necesstily follow 1nasmuch 1s all that the defendants
contrcted to do was to supply fieight to the extent of
a thousnd tons for the pluntiffs and that 1t made no
difference to the defendants to what use that tonnage
was put  But the terms of the contiiet e quite ex-
pheit  The object was to export 1000 tons of manga-
nese, and 1f that was unlawful, then I should not
hesitate to hold that this contiret bemng separable
from, and aneillary to that object 1t would be tunted
with the sume 1llegalits  But since the Notifications
of Augunst and October took the forms they did, I think
that the pluntiffs e 1ght m contending that at =ll
tumes matennl to this continet the defendants might
have perfoimed then pat of 1t without contravening
any law, o1 bemng able to 1void 1t under <ection 36 of
the Inditn Contract Act s having been made unlawful
after thev hind entered upon 1t

The thud gound I may dismiss in a few words Tt
does not appenr to me that there 1s any recognized
doctuine of Inw which goes the length the defendants
would wish to piess thus contention  No doubt 1t

Bocs—
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would ordmanly be the understinding of parties
puticnlaily those engaged in buying and selhn
fieight, that ships should be svailible  Bat unless al
the mercintile marine 1n the world had disippered
we must suppose that ships wete 1vallable, and wh
15 renlly meant by the defendants 1s that 1t wsm
phedly agreed upon by the parties that noimal fraght
conditions should continue No Comt lig ever rex
such an implication as that, as fu as I know, 1nto ¥
contract It could not, I thinl, even be sud that s
Court has yet held contincts made 1n tumes of pext
necessuily implied the continuance of peace, unless
the outbreak of wa1 and 1ts attendnt conditrons made
the peiformance of the contiact umpossible ot dlestroved
the subject-matter of 1t I have nothing of thit and
to deal with hete

This brings me to the main ground of defence, the
second, whethe: the fulfilment of thns contract bectm®
impossible 1n the month of September It appears to
me that 1t hardly lies 1n the mouth of the defendant?
who definitely repudiated the contract as early 83 the
7th of September, to contend that t]ley“exe]nstiﬁed in
downg so because they had certain information that it
Iind then become finally 1mpossible for them to fmifil it
It 18 to be remembered that the breahing of ths €%
tract was of the 7th of September when the defendant?
telegiaphed to then agent i London that thel ot
cancelled the contract Doubtless they had made in
quiries for freight from Bombay fo Antwerp, and ba¢
1eceryed uniform 1eplies that no freights were proctr
able They sy that they had even offcred as Bgh 2
17 64 per ton still there were no 1thers  But W0
a contract can he biol en on the gionnd that the acts t0

be done have become impossible, the Courts mn‘:fll:;
verv sure that they arc phiveeally impossible t t‘lc
o b

was ealled “legal impossibulity ** really helong?
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other part of section 56, and, I think, I have sud
enough upon that hewd But physicid impossibility
must go much fmither than mere difficulty o1 the need
to pay exollntant prices I suppost 1t ¢ haidly be
dented that ships might have been procuied thioughout
the month of September to cany fieight to Antweip,
1f a sufficiently hugh price had been offered, o1 to put
1t at the aghest, I suppose a ship could have been
bought and despatched to Antwerp in the month of
September It should be borne in mind that no re.
straints of puinces prevented sen communication with
Antwerp throughout the month of September

Although wai conditions prevailled on land andby
sea, the commerce of the sea under the Englhsh flag
had not then been, and never hag since been intei-
rupted No blockade of the port of Antwerp hnd then,
or has ever since, unless now we cin consider that it
has been blochaded by the Allies, been established

But doubtless after the town had tillen mto the hands
of the Germans 1t would have been 1nsanity to despatch
Butish shups and Butash cugo to 1t But who would
have foreseen 1n the month of September that Antweirp
was to be captured by the Geimans on the 9th ot
October, \nd how can 1t be said thit on the 7th of
September 1t had become a physical rmpossibility to
obtain fieight, no matter what piice wis offered tor 1t,
fiom Bombay to Antweip * What 1eally happened was
that fieights 1ushed up, and that piobably 1t would
have been commercially 1mpossible for the defendants
to procme fieight of 1 thousind tons of minganese
fiom Bombyy to Antwap at any time during the
month of September Even in London, according to

the correspondence 1n this case, the best the pluntiffs
could do was to obtan indications that freights might
be had for anything between 21 and 23 shilings per

ton for ve1y much lniger consignments than 1,000 tons,

and 1t 18 o faet beyond dispute that no steamer sailed
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from Bombay to Antweip duning the month of Septem
ber  So that upon all grounds of common sense nd
teason the defendants might well be exonerated from
having played the pluntiffs false o1 m any ww trated
them unfautly Tt only needs to 1ed the coriespond
ence to understind the true nituie of this litigation
The pluntifs recens ing the defendants’ telegr tm on the
7th of September 1mmedintcly consult then solicitor
and are told that fiom  legal point of view they wrend
very stiong position, wnd that having regud to the
manner in which freights weie going up everywbere
they bad only io ipsist upon the paformance of the
contiact to obtain 1 very handsome sum fiom the
defendants I have not the least doubt that the
plaintifs had not the shghtest mtention o1 desie to
ship tlus thousand tons of manganese to Anfweip 17
September, and T doubt very nuch, had the defendiit
been A little more drscrect and held then hwnd

whether the pluntifls themselves wonld not have Inen
the fust to suggest the cwncellation of the contract
Notwithst mding whit has been suggested hew on
then behalf, 1t Appears tome tht the wholesut b (S
w ey clever dodge m order to bleed the dutendat

upon an inflated claun for d umages, whercs1n fict the
pluntils probbly, T speak merely upon the ¢t w8 far
19 1t Iins gone, hve not suffered any dange whateren
and never thonght, aftol the w u broke out, of sondife
then mwnganese to Antwerp Tcchmenlly, howe!
such evidence 15 his been led before me sho®s ﬂn]'-
they had 17,000 tons of mangancse m Bomba and

thetefore had the defendants offered theny 1 thot="
tons ficight to Antwerp in September they wert m "
position to loud the stuff T need oply call attentic?
1o the tams of thea letter of the 18th of September v
suppott wlhist I have sud s to the real mommg of t ”:
htigition 11 fieights hul gono down, ud they B
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suddenly gone up we should certunly have heard 1915
nothing whatever of this gizevance Itisnot that the

pluntbiffs had 1eally suflered any loss thiougl mang:- Ergﬁ;w
nese not bung shipped to Antweip but thit because Cracanpss

thete has been 1 technieal bireich of contitet on the % Co
defendants put they see then way, by cluming
differences, to pocheting between £500 and £600
that thns hitigation has been piressed, still the law 1s
the law, and I hrave little to do with the meie motives
of those who ae canning enough and well wdvised
enough to take advantige of 1t I cannot doubt but
that theie his been 1 technicil bieach of contract 1n
this case and th:b the defendants e not justified by
seetion o6 of the Indian Contract Act Neither do I
doubt thit the plamtiils hnd not 1eally sustuned any
damages

[ His Towdship then proceeded with the triil farther,
and wwuded to the pluntiffs one anna 1s dimages No
order was mude 1s to costs ]

Attoincys for the pluntift Messrs Cr awford, Brown
§ Co

Attoineys for the defendwnts Messrs Payne § Co
St decr eed

G e N\
APPELLATE CIVIL

Before Mr Justsce Batchelor and Mr Justice Hayweard 1915

BIIASR AR GOPAL a\D ANOTHER (ORIGINAL DEFENDANTS)  Aprerrasys  October 11
+ TADMAN HIP A CHOW DHART AND ANOTHER (BEIRS OF THE ORIGINAL
PLANTIFF) ItestonbEnts ©

Tran ferof Ir perty Let (11 of 1882) section §4—Sale deed of property 11
1 8 essom of tenants—Deed should be regstered

. © Second Appeal Mo 177 of 1914
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A house which was m the posstssion of defendants ss tenants was sold |
them by the owner in 1909 for Iis 50 by an unrcgistered dud of sale. |
was agam sold in 1910 by the owner to the plantif by a regstered sahy d
The plaintiff having sued to recover possession —

Held, that the defendants were not entitled to sct up thewr slo deed !
defeat the plantiffs clam  for the deed though earher 1 pont of Lz
requred registration s tho only interest wluch tho vendor bad at the dite 0
the salo was o reversion n the house withm the meanng of section §4 ©
the Tiansfer of Propeity Act (IV of 1882)

SECOND appenl from the decision of V G Kadashar,
Furst Class Subordinate Judge, A P, at Thans, modify
g the decrce passed by 8 J Yaymk, Subordinate
Judge at Bassemn

Smt for declaration and possession of a honse

He had let

Ono Rama owned the house in dispute ¢ e
s

1t to defendants as tenants prior to 1909 Wil
house was 1n possession of defendants, Ram1 sold the
same to them fo1 Rs 50 by an unregistered deed of 53t
1n September 1909

ghters

On the 8rd June 1910, Rama’s widow and dan oo
us

(Rama haring died 1 the meanw hule) sold the Lo
the plaintiff by a 1egistered deed of sale

The pluntf filed the present smt on the 23rd S‘;}:
tember 1910, to obtain a declaration that ho was '
owner of the house, and to 1ccover its posscssion a
mesne profits
t the
perd
{ara

The Coust of flrst mstance was of opuuon tht
defundants sile-deed being untegstered was 142
tive ngainst plaintiff’s claim , and granted the dec
tion sought but 1cjected the pluintifls claim for po*
session and mesne profits on the pround that he &
given no notice to quit
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On appenl, the lower appellate Court ecame to the
same conclusion s to the effect to be given to the
defendants sale-deed, on the following grounds —

It 1s alleged 1n the wntten statement (exinl st 9) that the land had been 1n
the po session of the defendnt for fifteen years before the sale deed as a
tenant and since the sale deed as owncr thereof  This contimuous possession
19 urged as satisfymg the requrements of section 54 of the Transfer of
Property Act  Under that section 1t 1s provided that when tangible 1mmove
able prop rty 13 conveyed forless than R 100 the transfer may be effected by
an d sile died panied with dehvery of possesmon Tins
provision of law las recervud a stricter mterpretation from the Migh Court of
Caleutta winch has held that the previous possession before the unregistered
sale deed and continued after the deed cannot be equivalent to a delnery of
possession under the deed so as to effect the transfer thereunder conveyed
(ride TL R 34 Cal 207) Tins ruhng lins been referred to by Messrs
Bliepherd and Brown 1n their commentaries en the Indian Transfer of Property
Act  And on p 179 they have deduced the rule from the above ruling that
where possession 19 already with the buyer there can be no transfer even of
property nnder Rs 100 1n valne except by n registered mstrument  This result
does no doubt sound not = ittle strange but wonld appear to have been based

on the msleading eharacter of the possession wlich under the circumstances
cannot be unmistakably referred to the agreement of sale embodied m the
unregistered deed and would fml 1o gaving publiaity to the transaction s0 as
to warn persons subsequently mntendmg to deal with the property end wiewed
&t from thns point of view the ruling referred to would appear to be 12 con

sonance with the epint and pohey of the Indan Transfer of Property Act
Thus Act docs not countenance sales of 1mmozvable property above the value
of Rs 100 unless supported by a registered deed of sale which were recogm ed
prior to the Act as good though not even reduced to wnting  The Act further
provides even 10 re pect of transfers of property helow Rs 100 that the
transter eannot he good unless supported by an unregistered deed accompanied
with d livery of pass ssion b that as the section stands there cannot be a
good transf r enforceable at I of tangible immovable property unless sup

ported with a written mnstrum nt evidencing the agreement of sle If the
valuo be Rs 100 and upwards a registered mstrument would sufhce to perfect
the title  Nothung short of 1t can effect the transfer  If the value be below
Ts 100 thero ought to te a deed thouzh unreg tered accompamed with
delivery of possession

In the former c1s the registration of the deed 15 enough notic  to others
euhsequently d aling with the property and 1n the lattur case the dilivery of
Pposs 30n which 15 masted on 15 1mtend~d to serve the purposs of a notice
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But 1 order to attract this mgmficance the delivery must be m conseuer
of the agreement of <ale unmistahably referrable to that agreement Vi
at m ths hight the reasoning of the ruling referred to above cin 1u e
nnderstood and appreczated It 19 unnccessary for me further to hilite
this point I need only s13 that I hold following the 1uln, refund
above that there vemg no delivery of possession under the sale dud t
defendant acquires no title to the property m dispute

The plantiff’s clum for possession and mesne profit
was, howestei, allowed

The defendants appenled to the High Cout

P B Shingne, for the appellants—The cse ©
Stbends apada Baneijee Secr etary of State for Il
m Council® does not apply As the constdertio”
was below Rs 100, the sale-deed was not 1egustered
and as the property was lieady 1n the possession of
appellants there could be no actual dehivery of posse~
sion  The vendor did Il that was necessuy to be
done see Polloch and Mulla’s Indian Contiact Adt,
commentuy on section 90

A G Desa, for the 1espondents, was not culled upo?

BATCHELOR, J —The suit in which this appeal an o3
was brought 1n ejectment, and the pl unt:ff made tutle
on a registered sale-deed executed to him 1n 1910 ¥
the widow wnd daughters of Ramn, the ovginal owner
of the propeity The defendants remsted the sut (]ﬂ;
the ground that they were tenants of Rama prior to th
year 1869 and that in the jeu 1809 the property “'::
sold to them fo1 Rs 50 by Rama’s widow Admtted
this sale deed was not 1egistered, but the defendant>
contention was that no registration was necessit, smee
the value of the property was under Rs 100 The
lower nppellate Court has decided 1n the plamnti>
favow, 1elying upon the cse of Sibendrapada Banerye
v Secrelary of State for Inda in Counci™ shert

0} (1907) 34 Cal 207
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a certun parcel of 1and, having been transferred to the
Public Works Deputment for @ sum less than Rs 100
without anv 1egistered mstrument the Secietary of
State for Indin m Council sued the defendants to
recover possession of the land, and, upon objection
taken that the pluntifl acgquired no title to the proper ty
masmuch s the transfer npon which he 1elied contra-
vened section of of the T1nnsfer of Pioperts Act, the
Court held that since the transfer was not made by
registered instiument and since the pluntifi had been
1 prior occupation, theire could not be sud to have
been any delivery of possession within the meanming of
section 54 of the Tiansfer of Property Act, wnd the
plaintuff consequently acquired no title by the tiansfer
No specific 1easons are, howevel, given by the leuned
Judges for this decision which I have some difficulty
in following It 1s not however, necessary for me
fuither to consider the authority of this case because
on another mound, I think that the defendants-
appellants must ful

Section 24 of the Transfer of Propeity Act provides
that, 1n the cise of tangible 1mmoveable propeity of a
value less than Rs 100, titnsfer by way of sale may be
made erther by 11egistered instinment or by delunery
of the poperty  But the section divws 2 shaup distine-
tion between tangible immoveable property and =
reversion ot other intwngible thing  The defendants
contend that the thing sold to them was the tangible
house, which mdeed purported to be the object of the
sale  But 1t 1s clenr that the vendor could not sell any
Ingher mterest than she possessed, wd as 1t the date of
the sale sho had tiansferred possession to the defend-
ants who wele 1n possession s her tenants I am of
opinion that the only 1nterest which remuned 1n the
vendol was the reversion within the meaming of that

term as nsed 1n scction 54 That, g0 faras I am aware,
Bog-y
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18 the only 1nterest 1n the property which remains with
alandlord after he has leased the :mmoveable properts
to tenants and has made over possession to them The
wotd 18 used 1n this sense 1n Woodfall’s Taw of Land
lord nd Tennt and also m Lord Halsbmy’ Laws of
Bngland, Vol XVITT, puagiaph 766 underthe title“Land
lord and Tenant” This use 18 1 conformity with the
definition contuned 1 Stroud’s Tudicirl Diction®
where t “1eversion ” 1s desciibed s “the undisposed
of interest i land which 1everts to the grantor s
the exhaustion of the particuln estates,—¢f for
years, for hife, o1 1n tul,—which he may have created”

I think, therefoie, that in this case as the gale wis 10
Jnw 1 sale of 4 reveision, 1t conld, under section 3 of
the Tiansfer of Pioperty Act, be effected only bv 2
1egistered mstiument  That beng so, thete was B0
legal sale to the defendants and the lowel Comrt W
11ght 1n decieemng the pluntaff’s surt

This appenl, therefore, 1n my opimon, fuls nd B

dismissed with costs

overpo &

HAYWARD, J ~The plant:ff sought to1ec b

ston of cettain land 29 the purchaser from the owne \
4 1egistered sale-deed The defendants alleged ””‘
they had been 1n possesston s tenants from the 0¥ne
1nd pleaded that they had subsequently on I’"Ym"“tl °r
« sum less than Rs 100 obtuned deliverv of ‘““:«1
PO55eS5101 1S OWNelLs 1n 11rtue of  piror unreg! mr-
gale deed The plantiff succeeded 1 s smt 1 lol
appel where 1t was held that the defendants bk “"
recenned delivery of possession as owner> followille

ot
the cisc of Sibendrapada Baneyjee Szt‘u’fﬂ”""ch

Stale for India i Councd® wd thit without oy
delivery of possession there could be no yalid i .
cale-deed #

of ownelslnp by the prio1 unregistered

@ (1907) 34 Cal 207
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view of the provisions of section 54 of the Tiansfer of
Property Act It has been uguned on second appeal on
behalf of the defendants that they did recerve delivery
of possession as ownel s 1nd, therefore, obtained 1 valid
transfer notwithstinding the invalidity of the attempt-
ed transfer by the mumiegistered sale deed contiry to
the provisions of section o4 of the Tiansfer of Pro-
perty Act

It seems to me important to consider closely what 1t
was that was alleged to hive been dehivered into the
possession of the defendants  They nlleged s 1lready
stated that they held actual possession of the term or
tenancy and plewded n effect that they had fuither
1ecerved a symbolical possesston of the interest remain-
ing 1n thewr Lwndlord that 15 to swy  that they had
recerved possession of the 1eversion  If wthouty be
requued for the proposition thit thit interest was a
1eversion, 1eference mty be mule to Woodfall s Land-
loid and Tenant passun wmd Halsbmy’s Laws of
England Vol AVIILmpur 766 Itas plunthitactunl
possession ¢ be grven 1n the case of 4 texm o1 teney
to tenants, 1s that involves tinster of tingible immoye-
able prioperty But, on the other hand symbolical
possession 4lone cin be given in the cise of the 11ght
to possession at the end of the term or tenincy vested
in the landlord, 1 ¢ of the landloid « 1eversion as that
involves transfer of intanzible 1mmoveible property
No doubt 2 vahd 1 msfer i be offccted for less than
Rs 100 by delivery of wtual possession without a
registered instiument 1n the cise of tangible 1mmove-
able propeity But the question heie 1s whether a
v ihid transfer could be eftected for less than Ry 100 by
delivery of symbolicil possession without a registered
mstrument m the case of 1 1eversion o1 mtingible
mmmovcablo properts It 1s not 1mpossible to delrver
~ymbolical possesston  Such delnvery 15 familiar 1n

319
1915

Brasgan
Gorar

t
DPapmAN
Hira



320
1915

BHASKAR
Gerar
v
PapMaN
Hira

THE INDIAN LAW REPORTS [VOL XL

law, and 1t 15 difficult to follow the arguments of the
learned Judges in the case of Sibendrapada Banejje
v Sevetary of State for India in Councl® But 1
such delivery of symbolical possession recogmzed bY
law as a valid transfer? That depends on the inter
pretation of the terms of section 54 of the Transfer of
Property Act

Now a sharp distinction has there been drawn be-
tween the mode of transfer of tangible mmoveable
property and the mode of transfer of 1 2everson or other
intangible thing  Whee the property 18 valned at les
than Rs 100, the transfer of the foimer, that 13 to 525
tangible immoveable propeity cin be effected etther by
delivery of possession o1 by means of 1egistered 10
stitument But 1n the case of the latter, viz, ntapgible
1mmos eable property, the transfer can be effected solely
by registered instiument No doubt the 1eason was 10
avoid unnecessary obstacles 1n the transfer of ummt
portant ummos eable property where delivery of actuat
possesston would afford patent evidence of the tran for
It was apparently not considered necessary I such
cases to insist on the formalities of regxstered 1nstrt
ments  Where, however, the delivery would b ?
disputable fact as wheile symbolical possession "10";'
would be possible, then ppaently 1t was couﬂdemc
necessry to insist on 1 registered instrument 12 th
cise even of unimportant 1mmoveable propeity Hen
the transfer attempted was a tiansfer of a revLIsi0l °:
other intangible thing, and although that reversion ¥
valued at under Rs 100, the transfer could be effect
only by  registered instrument There wts 11 ”;:S
c1se no such registered mstrument Therefor e
trmsfer was anvilid by reason of the provt tons ©
section 54 of the Transfer of Property Act

™ (1907) 34 Cal 207
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‘We ought, therefoire, 1n my opinion, though for sone-
what different 1easons fiom those given by the learned
Judge of first appenl, to confim the decision of the
lower appellate Court and to dismiss this second appeal
with costs

Appeal dismssed
R R

APPELLATE CIVIL

Before Mr Justice Shak and Mr Justice Hayward
MURLIDHAR NARAYAN GUJARATHI (oriernan DEFevpast Mo 1)
APPELLANT v VISHNUDAS BALMUAUNDDAS (or1a1vaAL DEFENDANT)
ReseoNDENT ©

Transfer of Property 4ct (I1 of 1882) sections 88 89—Cuil Procedure
Code (Act XIV wof 1852) section 24d—Lamitation det (X1 of 1877)
Schedule IT Articles 178 179—Civsl Procedure Code (Act V of 1908)
section 97 Order XXYIV rules 1 and 5—Order passed under section 88 of
the Transfer of Property Act if not appealed agawnst cannot be guestioned in
an appeal from the decree absolute for sale

In 1907 a suwit was filed to rccover the mortgage amount by sale of the
mortgaged property A prelmmnary decrce was passed on the 30th of
June 1910 as contemplated by Order XXAIV rule 4 of the Civil Procedure
Code {Act V of 1908) crdenng among other thing  defendants Nos 1and 2
to pay the mortgage amount within six months to the plamtff and i default
directing a sale of the mortgaged property  The payment was not made and
a hinal decree for sale was made on the 15th March 1912 D fendant No 1
appealed agun t the decree of 1912 and rased substantially pownts agamnst
the decree of 1910 The Lwer appellate Court held that the defendant not
having appealed agawst the prelimimary decree witlin tune was precluded by
section 97 of the Civil Procedure Code (et V of 1908) from diputing its
correctne s m an appeal preferred from the final decree The defendant
appealed to the Iigh Court contending that the swit baving been filed 11 1907
the night of appeal which he had under the Civil Procedure Code of 1882 was
not taken away by the Civil Procedure Code of 1908 —

Held that whether an order absolute for sale wa treated as an order
falling under scction 244 of the Civil Procedure Code (Act XIV of 1682) and

* Second Appeal No 245 of 1914,
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appealible ov that footmg or not 1t was qurte clear that even under the Cirl
Procedure Code of 1882 the correctness of the decree under section 88 of the
Transfer of 1 roperty Act (IV of 1882) corresponding with Order AXXIV
rule 4 of the Cxal Procedure Gode'of 1908 could not be questioned 1o &0
apphication fér an order absolute unde: sectton 89 or in an appeal froman
order absolute made on such an application

SECOND appeal from the deusion of G B Laghate,
First Olass Subordinate Judge, A P, at Nasth, confirm
ing the decree passed by S A Gupte, Second Class
Subordinate Judge at Yeola

Suit on mortgage t

The guardian of Muihdhar (defendant No 1) passed
the mottgage m dispute to the pluntiff on the 29th

Aprl 1897

On the 4th June 1907, the plamtff filed the present
suit to 1ecover the money due on the moitgnge

The Court of fiist instance passed 2 prehnunaty
decree on the 80th June 1910, oidenng defendant>
Nos 1and 2 to pay the plamhfi Re 3,367-8 0 und costs
within s1x nonths, and directing the plantif, 12
defanlt of payment, to 1ecover the amount by sale of
the mortgiged pioperty The payment not bt
been made, the Com t passed a final oider, on the fath
Mauch 1912 that the mortgaged property be sold t0
satisfy plantiff’s clazm

The defendant No 1 did not appeal against the prelt
mmnay decres, but he appealed fiom the final order
and 1n that appenl disputed the o1 rectness of the prelt
minary decree also

The lower appellate Court held thit the defindnt
No 1 not having appealed from the prelimmniry decree
1 time Was barred, by sectron 97 of the Civil Provdar
Code (Act V of 1908) from disputing 1ts correctnes m
-in appeal from the fin1l order
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The defendwnt No 1 appealed to the High Court
contending wifer alie that the substantinl nght of
appeil possessed by lum under the Civil Procedme
Code of 1882 af the date of the wiitten statement could
not be tahen awny by the Civil Procedure Code of 1908

Weldon, with il V Bhat, for the appellant —The
appellant had 4 11ght of 1ppeal under the Civil Proce-
dme Code of 1882 the suit hnving been filed 1 1907
That right cannot be taken way by the Civil Proce-
dwe Code of 1908 see Ratanchand Shiichand ~
Hanmantrav Shwbakas® |, Colomal Sugar Refinung
Company ~ Lving® Nana s Shehu®

Until 2 decree nest under the Tiansfer of Propeity
Act 15 made absolute theie 15 no deciee which 1s capa
ble of ewvecution see Su Jehangu Cowaye v The
Hope Mills, Lumated®  The substantial 1aght of appeal
cannot Dbe taken away by section 97 s provided by
section 154 of the Cinil Procedure Code of 1908

The 1epeal of an entctment does not affect proceed-
ngs aliendy commenced sec section 6 of the Generil
Clauses Act (X 0£1%97) The word 11ght” 1n section 7
of the Act includes a1 1ght of appeal To distmb
existing nght of appeal 18 not v mere alterition of
procedure  see Hurrosundary Dabr v  Bhojohart
Das Manj®

Coyayr with § § Patl v for the 1espondent —If the
decice of 1910 be 1cguded as one governed by the
Civi1l Procedme Code of 1842 1t would be a decree
under section S8 of the Tinsfer of Properts Aet  The
deciee absolute for sale 15 an order passed under sec-
tion 89 of the Act  That oider wounld be appealable in
sirtue of section 244 of the Civil Procedme Code
of 1882

M (1869 CB H C R 166 (1 CJ) ™ (1908) 32 Bom 337
© [1905] \ € 369 @ (1908) 33 Bom 273
® (1886) 13 Cal 86

323

1915

MuRLIDHAR

Naravsn

v
Yrsuvap s



324

1915

MuRLIDEAR
NarAYAN

v
VisEAUDAS

THE INDIAN LAW REPORTS [VOL XL

It has been held that an application for order absolute
for sale 1n defwlt of paiyment was an application for
execution of decree passed under section 88 of the
Tiansfer of Property Act see Batuk Nath v Mumnt
Det &, Aydul Mapd v Jowaln Lal® , Munna Lal
Parruck v Sarat Chunder Mukeryi®, Amlook Chand
Parrack v Sarat Chunder Mukeryee®™® The correctness
of the deciee nnder section 88 cannot be questioned 10
an application for order absolute, unde:r section 89
which 18 vegarded as an application to execte
the decree

SHAH, J —Several questions of law havetbeen argued
1n this appeal, but 1t 15 necessary only to decide one
of them as 1t 1s sufficzent to dispose of the appeal

The facts connected with that point are briefly these
The swt, out of which this second appeal has ansen
was filed on the 4th of June 1907 on a mortgage dated
the 929th of April 1897 The mortgagee sought ©
enforce lus mortgage claim by sale of the mortgged
property A preliminary deciee was passed on the o0tk
of June 1910 as contemplated by Order NXXTV, rulé 4
of the Cnvil Piocedure Code, ordermng, among ofhef
things, defendants Nos 1 and 2 to pay the morig®
amount within six months to the plamntaft and1n defdﬂ(;l
directing a sale of the mortgaged property The defen 1
ants Nos 1 and 2 faled to pay the amount, and 3 ﬁ““q
decree for sale was made on the 15th of March 1912
apparently s contemplated by rule 5 of the same Ordcrl
The present appellant, who 1s defendnt No 1, hnd not
appenled gunst the decree of the 30th of June 1910, bl"
he appenled to the Distuict Court from the decree of t lf
15th of Mauch wathin the time 2llowed b) law Inths
appeal he subst intially raised points against the decret
of the 30th of June 1910 It was objected 1n the lower

M (1914)L R 411 A 104 ® (1919 LR 421 A 8
o (1814) 36 Al 350 . @ (1911)38 sl 913
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wppellate Comrt that in wntue of the povisions of
section 97 of the Civil Procedure Code the appellant
could not 1a1se any point ngunst the preliminuy decice
m lus ippe’ against the final deciee of the 15th of
March 1912 The lower 1ppellite Cowrt leld that the
appellant was precluded fiom disputing the conrectness
of the preliminary deeree 1n the ippeil prefailed fiom
the final decree

The learned counsel for the appellant befoie us has
questioned the correctness of this view and has mged
that the present st hasing been filed before the new
Code came 1nto force the 11ght of 1ppenl must be held
to hnve nccined to him under the old Code of 1882, that
1t could not be taiken 1wy o1 modified 1n wmy wav Ly
the new Code, that under the old Code theie was no
distinction made between 1 preliminuy and fin1d decreo
and that 1t was open to Inm 1n appeal from the final
deciee to argue the whole case necording to the 1epeal-
ed Code

In support of the fiist put of tlus argument he has
relied upon the ecases of Ratanchand Shiichand
Hanmantrav Shiwhal as® Colomal Sugar Refiming
Company ~ Lrvmg® and Nana v Sheku ® and mged
that the night to appeal acerued to am within the
meanmng of section 11 of the new Code of Civ1l Proce-
dure not at the date of the prcliminuy deeree but at
the date of the smut This point 1s not free from
difficulty though the decided cases apparently support
the appellant's contention

But assuming, without deciding, 1 favour of the ap-
pellant that lnsnght to appeal accrued to lnm at the
date of the smt wnd thit that 1ight 1> goveined by the
provisions of the old Code 1t scems to me clear that

@ (1869)6 B H C R (A € J) 166 ® [1905] A C 369
® (1908) 32 Bom 337
R0-3
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even then Ins appeal to the Distuict Cowt, so far asit
related to the deciee of the 30th of June 1910, would be
bured Even 1if the deciee be tieated ns one falling
under the old Code, and the provisiens of the Transfer
of Property Act which were then in force, 1t 18 clear
that the decree of the 30th of June 1910 for payment
within six months would be - decree contemplated by
sectron 88 of the Transfer of Property Act, and the
order absolute for sale mn default of payment would be
made under section 89 of that Act Such an order ¥
not referted to 1n section 89 s a deciee, though the
first adjudication is deseribed as a decree i section 8
This order under section 89 would be appealible in
virtue of the piovisions of section 244 of the old Code
tead with the defimtion of the texm decree’ s M8
1n that Code Whatever doubts theie may h1ve beett
on this pomnt 1 virtue of the conflict of decistons ag to
swhether an application for an o1der absolute for sleon
default of payment by the mortgigor was one “ for exe
cution of decree™ governed by Article 179 or “t0 €@
force judgment ’ under Aiticle 180 of the Tammiation
Act of 1877, or 1t was an apphcation under section 890
the Transfer of Propeity Act not subject to M) pen

of limitation or governed by Article 178 of the I"mml
tron Act of 1877, recent decisions of the Privy Coupet
have placed the point beyond all doubt and confl'o‘crs\!
The cases of Batful Nath Afunni Dei®™, Abdul Moy
v Jawalwr Lal, ® and of Munna Lal Parruct > S‘":]
Chunder Mukerje ®, 1n the last of which therr Lou)e
ships of the Pr1vy Council affitmed the deasion © \
Caleutta High Court in dmlook Chand Parradt X
Sarat Chunder Mulerjee ® show that an ﬂPP“““‘IIO
for an order absolute would be 1eally an nppll“'ion

execute the deciee pissed 1n accordance with section

M (1914)L P 411 A 1048 @ (1914) 36 All 30
O (1914) T R 427 A 88 w (1911) 39 Cal U3
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of the Transfer of Propeity Act But vhether n order
absolute for sale 18 trented s an order falling under
section 244 and appealable on that footing or not, 1t 1s
quite clear that even under the old Codi the correctness
of the decree unde1 section 88 of the Tiansfer of Pro-
perty Act could not be questroned 1n an application fo1
an order 1bsolute unde1 section 89 01 1 an appeal rom
an order absolute made on such in applhication The
decree under section 86 of the Transfer of Property Act
which 18 now ealled n preliminuy  dectee under
Order XXXIV 1ule {, 15 the deciee wlhich must be
appealed fiom, 1f the party conccined feels nggrieved by
1t wnd which, 1f not appenled fiom must be accepted s
determmuny the 11ghts of the pauties for the purposes of
all subsequent proceedmgs Itiscleu theiefore that
the defendant No 1 wis precluded fiom disputing the
correctness of the decree of the 30th of June 1910 1 the
lower 1ppellite Court whether his 11ght of appeal wns
govetned by the new Code of 1908 o1 the old Code
of 1882

On this ground alone thc present appeal must ful
The result 15 that the deciee of the lower appellate
Court 15 affirmed with costs

HAxywARrD, J —I concmi I have no doubt that the
question sought to be 111sed hete cannot be hiigated
this ippeal  Even assuming that the old Code of 1882
has application the decrce of 1910 ordering payment of
the moitgage money and 1n defanlt sale of the property
would be a deciee undur section 86 of the Transfer of
Property Act, and the order absolute for s1le of the
property 1 default of payment of the mortgige money
would be an order under section 89 of the Transfer of
Property Act If the appellant had desired to call 1n
question the decree of 1910 he should hasve appealed
agunst that decree and he cannot now 1n an appeal
against the subsequent order bung into question
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mmntters decided in that deciee There can be
question, 1n my opinion, that the latter order wonld
an ordel1 1n execution and not a deciree and would ha
been goveined by Aiticle 179 of the old Lumitition A
of 1877 coriesponding to Article 182 of the pres
Limztation Act according to the decision of the Pm
Council 1n the ense of Abdul Mapd v Jawahr Lal
Tlns view has been confirmed by the subsequent de
sion of the Caleutty High Comt holding that a suml
cage from the Original Side of that Comt wis goierne
by Article 183 of the Schedule of the present:Limit1tio
Act Tis deuision was mn the ¢ase of Amlook Chan
Parracl, v Sarat Chunder &uiker jee ™ and was col
firmed on appet by the Privy Counal mn Munnt L
Parruck Sarat Chunder MkerjeW™

This proceeds on the assumption that the old Cod
0f 1882 had apphieation  The anthorties guoted woul
certunly appeu to support that contention But 1
18 not necessuy to decide that question here 1n 118w 0
the foregoing 1ematks and of the fact that this PPEt
would 11 any case be bured a5 an apped undet ﬂ’?
new Code of 1908 being an 1ppeal upon matters decldC;‘
m « preliminary moitgage deciee under qule 4 whie
conld not be ugued 1n ppeal from the final deere€ fl’"
sale undet 1ule o of Order XXXIV of the Sehedd ‘t}
by renson of the provisions of section 97 of the pre ¢%
Code of C1v1l Procedure

Tls appeal must, therefore, be digmissed

Decree affirmed

RR

1t oot

W (1914) 36 AlL 350 ® (1911) 38 Cal. 913
® (1914) L R 421 & 88
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B fore Sir Basl Seott Kt Chuef Justice and Mr Justice Skak

LAXMAN NILEANT PUSALKAR (oRIGINAL DEFENDANT) APPELLANT v
YINVAY AL KESHAY PUSALKAR (oRrIGMAL PrANTIFF) RESPONDENT ¥

Hindu Law--Decree agawnst one co parcener—FRuqht to attach and sell the sn

terest of another co parcener i execution—Declaration suit for

The plantiff sued for a declaration that the property of the defendant was
liable to attachment and sale 1n execution of a decree obtamed by the plantiff
1 another suit (to which thus defendant was not 2 party) ageinst the defendant s
undivided brother for money borrowed on the defendauts account The
declaration having been granted the defendant appealed

Held that where the stage of sale had not been reached thete was no
reason for a suming junsdiction to dispose of property belonging to one who
wag 0o party to the suit and w1s not a representative of the Judgment debtor

SECOND appeal 1gainst the decision of M B Tyabj,

Distiict Judge, Ratnagiri, confiiming the dectee passed
by K E Kull uni, Subordinate Judge at Devrukh

St for decl uation

Tlus actron was nstituted by the pluntif for a
declarition that the defendant s interest 1n the plunt
property s hable to attachment and sale 1n execution
of the decree obtuned in a Small Cause Comt smt
The pluntiff contended that the piopeity in swit was
the property of his judgment-debtor, the defendant
hd no interest 1 1t and that the debt for the recovery
of which s deciee was obtained was binding on the
defendant and one for wluch the propeity 1 dispute
wis hable

The defendant urged that hus interest was not liable
to ittichment 1n execution of the decree

The Subordinate Judge declared that the pioperty
wis hable for ittachment and salein execution of the

® Becond Appeal No 446 of 1914
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plamntif’s dectee, the defendant having no interestin
the same

On appenl, the Distiict Judge, confiimed the decree
The defend int preferred a second appesl

G K Parelch, fo1 the appellant

B V Desar for the respondent

Scort, C J —This st 1s brought by the plantif to
establish lus 11ght to attach and sell the 1nterest of the
defendant (amounting to one-fouith of an equty of e
demption) 1 execution of a Small Cause Court decree
passed on 1n mstiument of loan signed by the judgment
debtor alone who was a biother and co-parcencr of the
present defendant The money 15 held to have beed
borrowed for the benefit of all the brothers The
present defendant was not a party to the smt mthe
Small Cause Court

The question now to be decided 18 unembarrassed by
the interest of any innocent Court-sale purchaser It
is sumply whether the umncumbeled interest of #
Hindn can be attached and sold in execution to ‘n“d{
a money deciee obtuned agunst Ins prother 1n 18t
to which the objector was no party

It may be conceded that on the findings of the lower

Court tlie present defendant wasa prineipal asclosed OF
undisclosed of the boirower and the Iitter asat "'3“‘5
wonld have an agent’s 11ghts of :ndemmty, put that [ln
not sufficient for the plamntif He desires 0 Ob“v
satisfaction direct from his debtor’s brothers prOPcr:m
A sumlu question was stated but not decrded b)' '10
Judicial  Committee 1 Doorga Pusad A’: ‘n
Persad Singh® In Bombiy cases where the questio

hus arisen the current of decision Ling not been umfor®

®(1882) L R 9L A 27 ap 3!
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Until Hari Vithal v Jawam Vithal® 1t was um-
formly leld in this Court that a salc¢ under a decree
agunst the mnnager of v Hindu fumilv when that
manager was not the father of the other co-shaers only
passed the right, title and interest of the paity to the
smt  see Marutfi Narayan v Lillachand®, Pandurang
Kamiétv Venhatesh Pa® Lakshman Venl atesh v
EKaslinath® In Hart Vithal v Jawram® howevel
1t wAs stated that  * Thoughin the Bombay Presidency
the course of decistons as regards sales under 2 decice
against @ manager has been 19 stated in the case of
Lalshiman Venkalesh v Kashunath® still the nght of
amanger to bind the estate by t1nsactions forits beneht
13 well est\blished That being 50 the decision of the
Judicial Commuttee in Dowlut Ram s case ® must now
be held to govern eases, such as the present, whete family
property has been sold 1n execution of a decice agunst
a manager 1lone It practically overrules the decision
w Lakshman Ven? atesh v Kaslunath® and the pre-
ceding decisions there refenned to’  Doulnut Ram's
case® 1elated solely to mortgaged property and it does
not 1ppeu to me to affect 1n iy way the authornty of
Lakshman TVenkatesh + Rashinath® and landied
cwes Innlater crso however, Sal haram~ Deyp®,
the view tihen in Har: Vithal v Jawvam Tithal ® was
adopted and re enforced by - refetence to Sheo Pershad
Singh v Sahed Lal™ agan n case of moitgage or as 1t
1s called 1n the report  pledge ’

Hary Vithal v Javam Tuthal® and Sakharam
Devyt® have not been accepted without demur

see
Madhusudan . Bhau ®

W (1890) 14 Bo1 597 ® (18) LR 14T A 137
@ (1852) 6 Bom 564 ) (1898) 23 Bom 37>
©) (1879) 7 Bom 95 note @ (1692) 20 Cal 4.3
) (1886) 11 Bom, 700 © 8 4. 443 of 1911 (Lorep)
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In Khargmal v Dawm® the Judicral Committee
observed that the Court has no jurisdiction to sell the
property of persons not puties to the proceedings or
properly represented on the record although yudwcil
sales are not cisturbed on the giound that some mem
beis of the family who were minors were not parties
1f 1t appears that there was a debt justly due from?
deceased member of the famuly and no prejudice B
shown to the absent minors

This must now be taken subject to section 3 of the
Crvi1l Procedure Code In the present case the stage of
sale has not been reached and there 1sno reason for
assuring yuuisdiction to dispose of property belonging
to one who was no paity to the suit and 15 not a repre-
sentative of the yudgment-debtor

I would reverse the decree and dismiss the suit with
costs thronghout

SHAH,J —I concur I desire to add that Iexpres
no opinion as to the corlectness of the view tahen 12
Har Vithal v Jawram Vithal® that Douluf Ram$
case™ has the effect of overruling the earlier decisions o
this Cowtt 1n Maruty Narayan v Lidachand ® and
Lakshman Venkatesh~ Kashmath® The pomtdoct
not anse 1n this ease, and when 1t auses 1t will rquir
to be carefully considered 1n view of the doubt expr A
m Madhusudan v Bhau®

Decree reversed
JGR

Q) (1904) 32Ca) 296 L R 321 A 23 ) (1R82) 6 Dom 5:4
®) (1890) 14 Bom 597 ) (1896) 11 Bem 700 N
& (188T) L B 141 A 187 ©) 5, A 448 of 1911 (L7
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APPELLATE CIVIL

Before Sir Bawl Scott Kt Cheef Justice and Wy Justice Heaton

HANSA GODHAJI MARWADI (oricinal (DEFFADANT)  APPFLLANT 1
BHAW 4 JOGAJI MARWADI (omia1vAL PLAINTIFF) RF<ropeat © 1016

November 10
Crusl Procedure Code (et ¥ of 1008) Order \ XI rule 8—Causl Praredure

Code (Act XT1 of 1882y sections 214 255—Decree—Eire wtion—Satisfaction
of the decree—Payment or adjustment unt certified to the € urt—Subsrquent
Fraudulent ezecution

A decree wa  compromised by the partis ent of Comt  The payment
however Wis not certiticd to the Court  The decrec b !d v havan, frandatent
Ty apphed for the execution of the decrec

Held that the Conrt shonld nt 1n the cxer 1w Hf its duty nndar wection 211
of the Cruil Pracedare Code 1882 Allow & clear ca of frand to be covercd
and cond ned by the provi 1 of scction 2,8 of the Uil Pre cdure € 4
1882 or Order 3XI rule 2 Cinal Procedure Code 1908

Trimbak Raml rishna v Hart Lazman @ followed

, SECOND Appenl agmmnst the decision of Balah 1 yp
Asaistint Tudge of Poona confirming the dectce P ]
by D G Medhehu st Clwss Subordin it Tudge of
Poona

Txeeution proceedings

On the 13th Much 1899 the pluntul obt gy ,
decice for Rs 2508 agunst the defcndant a4 tygy,y On
the 14th Maich 1899 1 compromise NPURS ] for
Rs 2000 mn full satisfaction of the decretyt o
The money wis pud by the mimor defend ing Ioothe
and a 1eceipt was passed which w s sgned iy ”“r
pruntil and attested by two witnesscs [y Py i g
wisnot however certified to the Comt 7Ty M‘,"“‘"
thereafter made severil applications for the X0t

v of the dectee 1n wineh he stated tht theye b beo {ith
adyustment  The List of these applictiong Wiy ln e
© & ond Appeal Na. 387 of 1914 4o
; 1} (1910 34 Bom, w7

R G-p
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the 11th Febtuary 1911 when the Court o1dered ¢
tion The defendant contended that the decret
satisfied the day after 1t was passed, that the y
if 1nstend of certifying the payment to the Co
was agieed upon took no stepsn the matter and
represented that the payment had been cerhfied

The Subordinate Judgé held that the piymen
been made as alleged by the defendant, but no
had been practised <nd that under Order 33% 7
of the Civil Procedure Code, 1908, the decree con
executed

The Distuict Tudge, on appen] confitmed the de

The detendant appealed to the High Court

Koyajee wath J R Ghaspure for the appellas
‘We say that under Order XXI, rule 2 of the Gt il
ceduie Code, 1908, the decrec-holder <pply!ng
execution of the deciee 13 bound to mahe true statew
to the Cowrt It 1s Uso obligitory on hum to 1L por
adjustment 1f any to the Cowmt  see T anbal B
Lrishna s Harr Latman® The Cisil Court 1j
precluded from inquuing into the question whethe
adjustment has been made o1 not The trial CO“”V
found thit the 1eceipt of payment 14 proved t*
lower appellate Court has not gone mnto the a4
utall  Upon the facts found 1t 18 2 clear ¢15¢ of fr
upon the Cowmt sec Ramayyar Ramayye”
Gadadhar Panda v Shyam Chuin Nast ",
Bundine Nundy v Hari Maft Dassee®

B G Fao for the 1espondent —Though ”"':
may be one of fiaud upon the Court, that {50 mat "1
a Clmmb Gomst The Craal Court will not tke “"l
of that cuncumstance unless the provison o 3

tion 255 Cinil Procedure Code 1882, or Onder

{3
0 (1910)34 Bem §75at p 581 = (1908) 12Ca! W

™ (1897) 21 Mad 156 4 (1904) 31 Cat 450
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rule 2 of Cavil Procedure Code, 1908, are complied with
see Gokul Mandar v Pudmanund Singh ®

ScoTT, ¢ J —The matenal facts axe that on the 13th
of March 1899 the plaintiff, who 1s the present 1espond-
ent,got 1decree for Rs 2,508 with interest and costs
agamst Hansa Godbayp, a minor  Both the parties ue
Marwadis On the 14th of March the membeis of the
caste assembled, and, as 1s held by the trmal Comt,
effected a compiromise for Rs 2,000 1n full satisfaction
of the decretal debt, and, as the first Court holds the
money wag pud by the appellint’s mother ind a 1eceipt
was passed which was signed by the plaiptifi and
attested by two witnesses That payinent was not,
however, cettaified to the Gomt On the 12th ot Maich
1902 the plaintiff made n application fo1 execution of
his deciee According to the Code he was obliged as
provaded by section 230 (¢) to state 1n wiiting upon lus
veiification whether any ind what djustment had been
made by the parties subsequent to the deciee He
stated that there had been no adjustment That state-
ment was false according to the finding of the trial
Cowrt The wpplication for execution did not however,
proceed, because the plaintiff neglected to pay the fees
ind s0 no notice was given to the judgment-debtor who
had no knowledge of the application The judgment-
debtor attuned majority m 1804, and just before the
cxpiry of thiee yeus from the dite of the pieviouns

ipplicition1in execution, 11z, on the 10th of Much 190,
the pl unt:ff made another application to1 execution in
which he agamn made a filse statement with reference
to whit was 1equired to De stited 1s to adjustment 1n
his wpplicstion Agun he omutted to pay the fees and
1 consequence Do notice Wwas gnen to the judgment-
debtor  On the 12th of Eebruary 1905 a further ppli-
cation Wis mde contumng i sumtlr filse ot itement,

W90 LR 291 A. 196 atp 02
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and that also was not proceeded with by reason of the
plamtiff not paying the fees On the 11th of Febrary
1911 when the period of twelve years wasaboutte
expuie within which 1t was necessuy that the decree
should be executed, 1f anything remamed still tobe
paxd, the present application was made, and agamn the
same false statement was made by the pluntff Ths
tame, however, he had to pay the fees wnd the appellant
tecerved notice of the application The execution has
been ordeted by both the tial Court and the District
Court by reason of the provisions of the 3rd paragriph
of Order XXI, 1ule 2, which coriesponds tothe old
section 258 The trial Court cume to a defimte conclt
sion that in the pplication which 1t granted the
judgment-creditor was tiymg to obtun, and was 10
fact obtaining, friudulent execution of lus decree whaeh
had already been satisfied The Assistant Judge 18 the
Distiict Court came to the conclusion that, whether Of
not the payment' had been actually made, 1t w15 not
necessuy to determine, ithough there w13 evidence
on the tecoid on the pomt, becwuse by rewon o
Order XXI, 1ule 2, the Comt could not recognizé the
pyment or 1djustment

This question has alieady been considered 11 this
Court1n the cise of Trimbal Rawlershna "'{
Larman® 1in which the judgment of md lmrnlf‘
colleague gives cogent rcasons for holding that “C"
Court should not 1n the exercise of its duty under ‘(
tion 244 :llow a cleu c1se of fraud to be cod end ';1[
condoned by the provisions of section 258or Order \
rule 2 It ippuars to us that the provisions of Order ™ u;
1ule 11 clwse (e), which have been brought 0 n“
notice by counsdl for the appollant strongly <©
firm the conclusion indieated n the cise FlerT for
A fraud, 1915 wlmitted in argument by the pleader

M (1910) 34 Benw, 575
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the 1espondent, has, 1f the findings of the fiast Court ne
upheld 1n ippeal, been cleuly commutted upon the
Comt in the application for execution by 1enson of the
false statements made by the judgment-creditor, and
we cwnnot peinmt a hitigant by means of proved false
statements to obtun an unjust order from the Comt
1 execution

We, theiefore, set aside the decree of the Distiict
Comt and remand the case for tral on the question
whether the pavment was actuilly mnde or not ns
found by the tiinl Court and for disposal of the apph-
cation with 1eferencc to thc¢ remuhs 1n this judg-
ment

Costs will be costs 1n the appeal
Decr ee reversed
JGR

APPELLATE CIVIL

Before Ser Basil Scott Kt Chuef Justice and Wr Justice Beaman
SITABAI pirirar RACHUNATH VYAMNKATESH VAIDYA (omionag
Pramerirr) Appeiant t I AXMIBAI s arar VYANKATESH V AIDYA
AND ANOTHER (ORIGINAL DEFENDANTS) Rbstovpents ©

Citel Procedure Code (Act V of 1908) section 18 (d)—Af; st for—

337
1915

Harsa
GoDpHAJL

v
Brawa
Joaasr

1915

Norember30

Charge of Right 01 snterest i le property—Juriedic

tion

Plamtff S hled a smt i Peona Court agmmn t her danghtermlaw L
{defendant No 1) and her father (dcfendant Mo 2)loth of whom rimded
ma native state levend the Jun ficton f the Court for a declaration that
glie was entitled 10 a mantenaunce allowance and sou ht to make the same
a cliarge on (he immoreatle propaty of T within the jun dichon of the
Court  The lower Court el that 1t had na jurn diction to t the sut as the
wm for mamtenanee was net one for the dutirmination of any nght to or
mtue tan the smunoscable property as equued 13 clase (d) of section 16
of the Civil Procedare Code  The plaintaff having appealed

Held that the Court had jun dhet n to proceed ammn t defendant No 1
as the que tion wlether or uot plantif w4 entitled toa nght or mterest

© Appeal frum Order No. 49 of 1914
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10 tue ymmoveable property by way of charge as secunty for mamtenace
which might be decreed was a question directly within the terms of sectt n o
(d) of the Civil Procedure Code 1908

Held also that the Cf)urt had no junsdiction agamnst defendint No ?

APPEAL agamnst the oider passed by H A Betigen
First Class Subordinate Judge of Poona in smt No 87
of 1912

Suit for maintenance |
' Plamntiff Sitabar sued her daughter in-law, Laxmiba
(defendnt No 1) and hey father (defendant No 2), fors
declaration that she was entitled to mamntenance of
Rs 50 1 month for her hife and for residence, plgrmige
expenses and also for Stridhana propeity Ope of the
prayers in the smt was that the hability to pav the
sums claimed should be made o chiurge on the 1t
defend-nt 9 land 1n the ITnam village 1n tho Blumthds
Taluka of the Poona District Both the defendatts
Ived mn a Native State, Ichal Karwnp, under the
Kolhapwu State

The prellmanuy question to be decrded the ¢t
was whetber the swit wis one which fell nnder ¢
tion 20 of the Cival Procedwmie Code 1908, or was o
comng under the scope of section 16 (d) of the «amt

The Subordinte Tadge was of optnon that th sait
id not fall under section 20 of the Crvil Proceddr
Code, 1908, as the defendants ~dmittedly Iived ont 1k
the juriscdiction of the Court nor was 1t a sutt {dlu;f
under section 16 (d) of the Code His rewon®
holding the latter were as follows —

A clann for maintenance 13 us entally a clam for food mmm‘xl;
v idence anl vt alann e entially for property although the fourds s
the claim ts the posse won of property by the person or per«ns agant e
the claum 1 mads  Such property agam may be wolddy mmosestte 46 'zuv
moyea le or nay partake of both kinds So a claun for Jmsiptenst ©€ -
not necessanly and e sentially be a clum sgamst smmoveat! P* pers o
my min] & wantenines clunt ae ¢ entully & woney clum & i o
dofendsnt groundsd vt Uie poysessn by Jutn of property whi h wo
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joint  Primarly therefore it 19 not @ clum as T am persuaded tn behese for
the deterimination of any nght to or mtferest 1 1mmoveable property as
required by clause (d) of s.etion 16 of the Civil Procedure Code

He therefore, found that he had no jurisdiction
to try the smt and returned the plunt for presentation
to proper Court

The pluntiff appealed to the High Court

J R Gharpure for the appellant —It was n ertot
to hold thast the suit was not one falling within the juris-
diction of the Poona Comt The st was covered by
section 16 of the Civil Procedme Code 1908  see Sun-
dara Bar Salnba v Twrumal Rao Saluh®  Hemangnu
Dast v Kedarnath Kundu Chowdhry® Naibada
baa v Mahadco Neayayan® Savitribar v Luzumba®
Mahableshvar Ky ishnappa v Ramchandr a Mangesh®
Mayne s Hindu Law 8th edition, para 451  compate
section 39 of the Tiwsfer of Propeity Act 1882

P B Shingne for the respondent —The suit did not
fall under section 16 of the Civil Procedme Code 1908
A smit for maintenance 15 not 4 swit for 1mmoveable
property A clum tor muntenance 1s not a charge upon
land unless expressly made 0 by a deed or decree
see Beer Chunder Mamkkya v Ray Coomar Nobo-
deep Chunder Deb Buimono® , Adhuanee Naramn
Coomary v Shona Malee Pat Mahada® Sham Lal
¥ Banna® Ram RKunwar v Ram Da® The
Bhar tpur Slates Gopal De® At the time of the
st thete wis no charge on 1mmoseable property It
13 1mmater1al 1f the order of Court world crente 4 charge

At any 1ate defendant 2 was wrongly mmpleaded 1n
the st

M (1909) 33 Mad 131 ® (1883)9 Cal 5358t p 555
© (1889) 16 Cal 7%8at} 7064 M (1876) 1 Cal 365

) (18%0) 5 Bom 99 &) (1882) 4 AN 296

") (1878) 2 Bum 573 ® (1900) 22 AN 326

® (1918) 38 Bom 94 at p 100 @) (1901) 24 Al 160
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ScoTtT, C J —The question 15 whether this smt can
1ghtly be held to fall within the scope of section 16 (d)
of the Civil Proceduie Code The learned Judge b
held that 1t does not The swt 15 one by the mother
of the deceased husband of the 1st defendant agamt
that defendant and her father Both the defendants
Iive :n 1 Natrve State, and thereforc in 1espect of per
sonal claims they will not be liable to the jurisdiction of
the Cowt unless the smt falls within scction 16 The
suit 15 for 1 declmation that the pluntiff 1s entitled tor
muntenance allowance of a certun amount for her hft
agunst the 1st defendant and for 1esidence nd pign
mage expenses and othex claims, and also for stndha
propetty and one of the objects of the suit, wlick 1> ¢!
out mn the prayey, 1s that the hiability to py the sums
clumed should be made 2 chuge on the Ist defendints
land 1n the Inum village 1n the Blumthadi Tk of
the Poona District and on her share also mn the sad
sillage  The 1st defendant 1s sued as the peron to
whom the fimily estate has come upon death of her
husband whose mother 1s the plamtal Sitabu On ”’:
plunt as framed, the question which has to be deeided
before the Comit will be emabled to prssa deeree
whether o1 not the pluntifl 1s entitled tont nght to :]»r
mtetest ! 1mmoveable property m the Blumthadt
Taluk1by way of chaige 2s seenity for the matntenanc
which may be decieed That bung the question to b
detexmuned, 1t 15 1 question directly within the ler‘l'l
of section 16 (d) of the Civil Procedure Code ¥ :r
thercfore think that the leuned Judge w8 mlm‘
W must set wide us order ind dircet that th ““'“‘;
proceed agunst the st defendant, but we thunk llll;
the Comrt had no jurisdictron agunst the ¢ cond defel
ant  Costs costs 1n the cause

Order <ef asie
Ja
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Before Sir Basil Scott At Chief Justice and Mr Justice Davar

DWARKADAS DAMODAP (AriELnant) + DWARKADAS SHAMJI
AND oTHERS (RESPONDENTS) @

Settlement by a Hindu woman on trusis—~The Indian Trusts Act (IT of 1882)
section 8S—Trusts fuling after settlor 3 death—Resulting trust i favour of
g ttlors hews at the time of her death—The Indian Sucression Act
{ Y of 1885) section 191 effect of—The Probate nnd Admmstration Act
(V of 1881) section 4 effect of

Vi here by a deed of settlement a Hindu woman conveyed an immoveable
property to trustees on certan trusts some of wiich failed after lier death (as
Leing in favour of persons unborn at the date of the scttlement)

Held (1) that there was a resulting trust 1n favour of the settlor

(2) that the persons entitled to the property on the faiture of the trusts were
the heirs of the settlor to be determimed at the time of her duath

T here a person dies intestate and no admnstration 1s granted to lus estate
the t rm legal representative 1n section 83 of the Trusts Act must wnclude
the person or persans beneficially entitled who represent the interests of the
deccased by wirtue of The repi e by mh s to
be found necording to Jaw at the moment of the death of the deceased the
maxim being  Solus dens hasredem facere potest non komo

ORIGINATING Summons

One Hakoobu  Hindu woman conyeved by a deed of
tiust dated 11th December 1873, an1mmoveable property
gituated 1n Bombay to two trustees, Damodar Virp and
Morup Coorveryt  The deed of tiust miter alia provided
that tho trustees were to hold the sud property —

Upon tru t to permit and suffer the sud mes uage hereditaments anl
pr o3 herund cfore desenbed and intenled to Le heseby a Sured to he

) occupied u ed and enjoyed and the rente 1sues and profits thereaf
tole rcused by or to pw the ewme unto the sud Hakoohay duning her
nttural 1f for hur sole and separate wse and from and after the decea ¢
of the sul Hikoobar upwn tru t to purmit the same premues to be need
occupreianicn)ned and the rent 1 ves anl profits thereof to be recersed

S0 C T Apperd N0 16 of 1115
B g
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or to pay the sume unto Gomtibu and Deyvkore (the onlv aughters of ¢
said Hakoobu) for the term of therr Jomt maturdl Dves and fir thrs!
and separate use respectively and from and after tue deceis. of edher !
them the su1d Gomtibat and Derlore dmng the life time of the cther
them and levving 15sue her survivimg upon tiust as to ene equal undisid |
motety of ind n the same hereditaments and premises for such ¢ o o
solutely +f more than one m equal shares as tenants i common snl m* 1
Jomt tenants  And an the event Jof the death of either of them the #t.!
Gomtibat and Devkore 1n the Iife time of the other of them and leawn &
1ssue her survaving them upon trust with and out of the rents tscaes ao § pref
of the hered and premises } before deseribed and wmtendd 1 t
hereby comeyed to lay ont and expend 1 sum not exceeding Ps 1500 m e
performance of the funeral ceremonies of such one of them 11 sul Gomt*s
and Devkore as shall dic 1n the Iife trme of the other of them lannguo &~
her surviving and subject thereto upon trust to pernut and euffr of ni
eingular the wd hereditaments and premises to be cccupred wsed and en) Yt"l
and the rente 1ssues and profits thereof to be recerved or fo pay the 17 lr"’
the survivor of them the sud Gomtiba: and Deskore during her patursd |“
for her sole and separite use  And from and after the fermminn ““Nl'
estate lastl)y heremnbefore Inmted to the survivar of them the s !Cunt! HL!
Devhore upou trust to convey 1ssign anl assure all and «nulie the "|¢
hereditaments and premu ¢ herembefore desenbed and mtenM ¢ ;
hereby nssured and tho rents 1esues and profits thercof unto th I
the body of the survivor of them the sud Gomtibay and D shore if '
than one 1n equal shires es tenints 1 common and not as Jumt {000 ;'
m default of any stich 1ssue npon trust fur the hears aecordmg > 11!

of the survior of them the sud Comtibar und the sud D vhore

ne

The sud tiust deed empoweted the trustees to ;1
the trust property under certun cncumstances o an
1y est the sale proceeds 1n Government Seeurttie
to hold the s1me npon trusts
pud 1w
fqtill
tite!

At the date of the tiust decd H1loobit .
daughtars Devhore wd Gomtibat and t\mm
daughters Matubii and G wtubm, danghters of Go

died
Dumodir Virpt who waiy one of the truste?
during the hife time of Hal oobu
pow
Lhe pluntff who wisn step son of Gomtitn o

the
appointed o tinstec i Dunodars place on
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Odtober 1885 by Hakoobu in virtue of the power of 1915
appointment 1eserved under the tinst deed The other  Dwarkavas
trustee Morujt Cooverjt died subsequently, and the D“:"“"
plaintiff continued to be the sole tiustee W ARKADAS

Susnr
Hakoobu died 1m 1890 Devkoie had predeceased

her 1n 1884 leaving no 1ssue Matubu died m 1891,
leaving her surviving Dwaihadas (defendant No 3) and
Ratanbai (defendant No 4)

The following pedigree shows the relationship of the
valous parfies —

Chz}tur Laxmidas

| ! B
Kanp Pmrlnp
Jnandas Hakoobu married Vanravan Dawmodar

(settlor)

Paramanandas . Dwarkadas

| | | (Def No10 Appt)
Gordhandas Gomtiba Duvkore

[ |
Drarkadas Bhagwandas

(Def 8) (Dt 9) 3 asanyt (stepson)
_ (Pluntiff)
Matubu Gatubu
| ! | = |
arkadas Ratanbai | VMathuradas
(Defts Nm land 3) (Def No 4) Dhambai (Defts No 2 MNarotam
and 5) (Deft No 7) (Def Mo 6)

In 1905 the pluntff sold the tinst properts and
invested the sile proceeds 1n Goveirnment Promissory
Notes of the nominil value of Rs 20,000

On Sth Much 1911 Gomtibu appomnted her two
grandsons Dw ul adas (defendwits Nos 1 and 3) and
M athut s (defendants Nos 2 ind 2) (o trustees with
the pluntif i vitue of the power of appomntment
reserved under the trast deed

In October 191> Gitubu died lewing her suivising
two sous, \Inthuiidrs (defendant No o) and Narotam
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(defendant No 6) and a d-ughter, Dhambu (defend
ant No 7)

The trust property was used and emjoyed and the
interest on the Government Promissory Notes was pud
to Gomttbw tall her death on 15th Maich 1914

Gomtibar left « will dated 30th Scptember 1%
whereby she puiported to bequeath the tinst property
to her daughter Gatubu and the childien of her
daughter Matubat

Dwarhadas (defendant No 8) wnd Bhagwandas
(defendant No 9) weie the descendants of an uncle of
Hkoobai

Defendant No 10 was a brothers son of anooba}‘x:
husband, while defendant No 11 wasa brother of ¢
husband of Gomtibu

The pluntiff submitted that on u truc construetion
of the trust desd Gomtibai took only 4 life estate1n ﬂl:
trust property and rthat she had no rght to m““‘m
testimentary disposition of 1it, the sime bcmgﬁ "
vahd nd of no effect , that defendants Nos 34 Iﬂu\
7, not having been born at the date of tho sud trust l:t
could not under Hindu Lavw take any beneflt ande? 0»
and that the plaintdf who was born before the ¢ \(ehl;
the tinst deed was the nearest heir of Gomtibnt Lllp:“’
of tihing benefit under the trnst deed B¢
wsolutely entitled to the trust properts

3
The pluntiff took out an originattng summons “‘:['[:’d

o
presentition of the plant and the defendants were o
lgo sittBR

upon to ittend before the learned Tu oo
chambers for the determination of the [0
questions — 1
frtr <
t Wintesate did th sl Gomtibar take unlre th sl It

m¢?
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2 Had the »ud Gomtibal any power to make a testamentary dsposition
of the sud trust property

3 Is the will of the said Gomtibal 10 so far 45 1t purports to dispose of
the satd trust property vahd and operative ?

4 Candefendunts Nos 3 4 o and 7 not having been born at the date of
the smd Indenture take any beneht- under the said Indenture o3 hers of the
Lody of the said Gomtiba: ¢

5 Can defendints Nos 3 4 o 6 and 7 not having been born at the date
of the sud Inl nturc take any Leneht under the smid Indenture as hews of the
said Gomtibar wceording to Hindu Law ?

6 Is the platatiff accordwm,, to Hindu Law a nearcr her of the smd Gomty
a1 than defendants Nos 3 4 5 Gand 77

7 Is the plamtiff according to Hinda Law 1 ncarer heir of the said Gomtt
bai than defendant No 11 ?

8 In the events that hv e happeued who 15 the person entitled to the said
property ?

Macleod J decrded that Gomtibu took 1 Iife
mnterest under the trust deed that defendants Nos 8,
4, 5, 6 and 7 dud not tale any benefit under the trust
deed s “hensotf the body’ o1 as ‘ hens’ of Gomfi-
b thit the pluntiif wis not entitled to theproperty
wnd that the tinst eame to n end on the deith of
Gomtibu without lewving hens according to Hindu
Lnwin enistence at the date of settlement

Under question 8 the point uose whether the trust
property went to the hen« of the settlor 1n ewstence
when the trusts fuled o1 the heiwrs of the settlor at the
time of her death

The summons w15 dyomined 1mto Court to decide
whether Gomtibu o1 defendwnt No 10 wis to be
considered as the hent of Hakoobu

Macleod ¥ decided that the trust property on
fulwe of the tiusts went to the hewrs of the settlor at
the dite of the settlors deith The following Judg-
ment w w deliveied by His Lordship N

345

1915

DwARKADAS

Dax0DAR

v
DWARKADAS
SHAMIT



346

1915

DwarRADAS
Danobar

v
D% 4READAS
Siamsr

THE INDIAN LAW REPORTS [VOL L

MacLrop J ~-Tlus was an onginthng fummons 1n which certain garshn
were propounded regarding a deed of settlement whereby one Hikaobu settlel
property upon the trusts therem menttoned

1 held thatin th events which had happ ned the trusts hal faled anf
thercfure the prop rty reverted to the settlor or her herrs

As the settlor was d 21 wh n the trusts faded th question 1ros wheth r
the 10th defendant who 1t the present tne wa3 the nearest 1 descent from
the settlor was entitled to the property or the hews or devisees of Gomitlal
who s the heiress of tlie settlor at the time of her death

For the latter contentton I thunk 1t was nightly argued that there csa ¥
only one hewr or set of hews to a decetsud person nsmely, the person &f
persons who would be entitled at hty death to succeed to hus estate onote thy
Mo suthority was cited for the proposition that the person nesrest 1 relsticn
at any particular tune after the death 19 the hew though not the her st the
time of the death

[d get bis 0t

Therefore I saw us reason why the 10th defendant shoul .
el

out of the estate a3 T am informed that the 10th defendant has filed 82 s;;l:u
on this question alons and I have bern asked to wnte a Jud;ment !
coufined myself to this question

Defendant No 10 appealed

J Mehta and Vibhakar for the appellant

a
Jmnah nd Jayakar for respondents 1 and 3
Vaidya and Moos for respondent 4

Desui fo1 1espondent 5

5C0TT, C J —~This wpeal comes befo o
went of M1 Justice Macleod upon 10 or""'m:“m,;
sammons for the purpose of deciding certun ques ;b“
with regurd to n settlement execnted by one H\m‘w
on the 11th of December, 1873 The summot® ~
tiken out by one of the trastees of the settlement
Uso clumed to be 1+ benehclaty cntitled &
propeity 1n the cvents that had happened T i all
partis to the summons wore the other trusteds wnd tr
persons who could concerv ibly be supposed 0 » u; :ff
wsted 13 the hens of the scitlor ov her ¢
Gomtiba1

o
re us on ayndg
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The question concernimmg the pluntiffs Deneficial
mterest wag 1used 1n the pJunt 1n these terms —

The plantaff says that he wis born at the dite of the <ad wmdenture
and 13 the neare t herr of the suid Gomtl u aceording, to Ihudu Taw  capable
of tahing any 1enefit under the sud indentwe 1nd sabmuts that under the teuns
of the sud indenture and & tiue con truction thereof the plamtiff Las become
ab olutely entitled to the forcsud f1u t property

The pluntiff was tepresented i chambers upon the
summons wnd had his cise fully wgued by My Setalvad,
but after argument 1t w4 decided agunst lim by the
leuned Tudze nd having regud to the fact that the
matter lins been fully considercd and thit no appenl
has been preferted on behalt of the pluntiff, we must
tike 1t that the question of his interest 1s finally settled
agaunst him  Thit questron having been settled by the
leained Tudge there remained for decision Question 8
“In the events that have happened, who 15 the person
entitled to the property It wag conceded by all the
paties to the summons except the unsuccessind
plamntifl that m the events that had happened there
was an intestney and viesulting trust in favour of the
settlot  Then the question wose who weie 01 was the
hens ot hen of the settlor entitled to take the property
On the one hand 1t was contended that the hent of the
settlor at the time of her death was Gomtibai, her
surviving daughtel, and that since Gomtibar was dead
at the date of the snmmons ler einldien the 1espond-
ents were entitled to the propats  On the other
hwnd, the tenth defendant clnimed that the hen of the
settlor conld not be ascertmned until the extinction of
the benefieral mnterests which were vihdly  cieated
under the settlement and that at the datc of such
extmetion he was the neuest hen of the seftlon

Now the 1w as to what are 1 nown 1n ordinars legal
language as  1esulting trusts’ 1s stated 1 section £3
of the Inthan Trusts Act — Where a trust is
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inecapable of being executed, or where the trust 1s con
pletely executed without exhausting the tiust property,
the fiustee, 1n the 1bsence of 1 divection to the cou
trary, must hold the trust propeity, o1 so much thereof
2315 unexhausted ior the benefit of the author of the
trust o1 lus legal representative” Section 191 of the
Indian Succession Act provides that *Tetters of
Admimistration entitle the admimstrator to all rights
belonging to the ntestate ns eflectually as if the
administintion had been gianted at the moment after
his death”  Sumlaily, the Piobate and Admmstration
Act, section 4, says —“The executor or admumistraior,
s the case may be, of 1 decensed person, 18 s legil
1 ep1esentative for all pmiposes, and all the property of
the decesed peison vests 1 lum as such” That
would wnclude propeity falling wnto possesston 1t the
trme of the testator s death or many yeus 1te wud>
for Wl interests vest 1 the personal 1epresentatiit
The executor o1 admimstritor as the case may be olds
all property not vihidly disposed of for the persons
benefiaially entitled 4t the moment of the dexth of the

deceased ownel
{

In the present cise we have to deal with the estatleno,
100

+ decersed 1ntestate for which no admumstiib

been gianted We have only to find the beneﬁcuri
The Succession Ceitificite Act does not on thc‘ lr‘/crﬂ
necessitate 4 grant of admimstiation  The term e,m
1epiesentative’ 1n section 83 of the Trasts Act mu!cllv
such 1 case include the person or pe1>ons benefict
entitled who 1epresent the interests of the decene
virtue of 1nhertance

and
The herrs then me the ‘legal 1epresentitiie ©p
they repicsent the estate of the decersed {:x:lnnz

purpose of 1nterests established by way of @ I trator
trust jJust ns wonld the executor o1 adnufl nd the
Ther 1eptesentation dates from the sune Pc"‘”'] ¥
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1eversion under the resulting trust whether foreseen
o1 unforeseen having sested as 2 transferable interest
1n the deceased vests on hei death in her 1epresentative
The representative by inheritance 13 to be found
according to law 1t the moment of the death of the
deceased, the maxam being “solus deus haeredem
facere potest, non honto ’

On behalf of the appellant 1t was ugned thit there
could be no vested reveision till the snccession
opened ” Thig expression 1 appropriate wheie theie
15 & clum on the death of « Hindun widow enjoymg her
husband s estate but its use i1n the piresent case
indicates the fallacy underlying the argument fo1 the
appellant  To use the words of the Judicial Committee
m Monwam RKolita v Kerv Kolitam® the widow's
“ estate 19 an anomalous one, and has been compared
to that of 2 tenwnt-an-tul It would perthaps be more
corlect to say that she holds an estate of inheritance to
herself and the hens of het husband But whatever
hel estate 15, 1t 18 clear that, until the texmination of 1t
1t 18 1mpossible to siy who a1e the persons who will be
entitled to succeed s hens to her husband The
succession does not open to the heirs of the husband
until the teumination of the widow s estate ”

Hezte, the vahd life mterest of Gomtibu under the
settlement was merely a “ puticular’ estate by 1eason
of which the riveisionary interest of the settlor 1e-
mained to fall into possession at some futme time
although capable of immedinte tinsfer o1 inherstance

As Gomtibu was b the death of the settlor both the
sole hewt and the sole bencfieiuy capable of taking
under the settlement, her hife interest under the sottle-
ment merged mm heir 1eversion on the prineiple that

M (1880) 5 C1l 77v atp 789
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“whenever a greater estate and a less comade and
meet 1n one and the same person, without any inter
mediate estate, the less 19 1mmediately annihulated, or,
m the luw phiase, 18 said to be merged, that 1s, sunh or
drowned, 1n the greate:,” 2 Blachstone’s Com
mentanes, 177

This question of meiger was not, howeter, argued
and 1t 18 sufficient for the disposal of the appeal to s3y
that Gomtibai and not the appellant was the settlors
heiwr If thnt had been the only guestion m appeal we
should dismiss 1t with costs But 1t 15 not the only
question There remains a question of costs

The question which we have dealt with m the
foregoing remarks appears t¢ have occastoned consider
able difficulty 1n the lower Court It was argued o2
the 21st of November after the decision of the ¢
against the plantiff and was then adjourned for farther
argument into Comt under the 1ule which permuts 3
Judge to 2djomin a case where he thinhs fit for arg
ment 1nto Court

The tenth defendant had been brought befors tb:
Court by one of the trustees who for s own reason
wished to have all possible claims adverse to Tus 01:::
disposed of 1n the originating sumnmons, and 1t e
also & matter of much 1nterest and mpoitunce 1 or
other trustees because they had to dectde whetherms
not they held for their co-trustee or whether thert e
a2 resulting tiust for the herrs of the settlor The ¢ o
therefore, falls within the authorities winch have be
aited to us, Jqwers v Wadams® and
Bucl ton® both of which appem to us to justifs
conclusion that the tenth defendant onght 1
allowed Ins costs upon this summons and t
50, he 18 entitled to hus costs of this appenl al»0

1
® (1907) 97 L, T 707 @ [1907] 2 Ch 40u 4P 4

el ton ¥
= the

fat beins
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‘We affirm the decree of the lower Court except n
this respect that the tenth defendant 1s entitled to las
costs out of the estate We dismiss the appeal ordering

all parties to the appeal to have their costs out of the
estate

Soheitors for the appellant —Messis Chitnis, Mot~
lal and Kanga

Solhicitors for the respondeunts —Messis Madhayy,
Kamdar and Chhotubhar

¢

G G N

APPELLATE CIVIL

Before Mr Justice Baichelor and v Justice Hayward

SONU sariap EHUSHAL KHADAKE (originAL PLAINTIFF) APPELLANT
v BAHINIBAI morp RRISHNA Anp oTuERs (ORIGINAL DEFEADANTS)
ResponpETS®

Cunl Procedure Code (Act ¥ of 1008) Order IT Rule 2—Cause of action

splitting up of —Bar does not apply v here causes of action are different

On T s death hus wadow sold two of lus Survey Numbers (403 and 404) to
D and shortly afterwards sold Survey No 324 to Z who was a brother
of D oint in estate  After the widow s death B a daughter of T sued D
and T' (another daughter of T) to recover possession of Survey No 324  but
the suit was at her request dismussed B then having sold the three Survey
Numbers to the platff  the present swt was brought agawst the two
daughters and Dand Z to recover possession of the three Survey “umbere
The lower Courts dismissed the smt on the prelminary ground that since B
omutted to sue i veapect of Survey Nos 403 and 404 1n the first swt the
plamtiff was debarred from prefernng s clam to tho ¢ numbers m the
presunt swt The plamtiff having appealed

Held that the swit was not barred by the provssions of Order II Rule 2 of
the Civil Procedure Code masmuch as the two ets of facts which required to
bo prosed m hoth swits 1n order to enabls the plantiff to succeed wers different
tets of facts and the canscs of action accordingly were different

® Becord App al No 628 of 1914
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SECOND appeal fiom the deciston of C ¢ Datt,
acting Distict Judge of Khandesh, confiming the
deciee passed by V P Raverhar, Subordinate Judge
b Jalgaon

Swit to recoser possession of land

Three Suriey Nos (403, 404 and 324) whach formed the
subject matter of dispute belonged to one Tuham
After Tubaram’s death, lis widow Bhagnathi sold two
of them (S Nos 403 and 404) to Dagadu (defendant
No 8) i January 1906, and shortly afterwards sold
Survey No 324 to Zagadu (defendant No 4) Dagadu
and Zagadu wete brothers who Irved joint 1 estate
with their biother Ukhardu (defendant No )

In Apul 1910, Balmba (defendant No 1. &
daughter of Tukaram, filed a smt No 270 of 1910
agunst Zagadu and Tapt (defendwmt No 2), another
daughte1 of Tukaram, to recover possession of Sllr\eé‘
No 324 Both sisters Balini and Tapr passed & dee
of gift of the thiee Suriey numbers to Tuharis
(defendwmt No 6), son of Dagadu The swt ¥ on
Bahunr's request, dismissed on the 7th Octobel 1910

On the 7th October 1910, Biluni sold the three Suriey
numbers to the pluntifl

The present smt was filed by the pluntif to recover
possession of the thiee Survey numbers

At the hewing @ preliminary 1ssue Was nl‘:(:)l

Whether tlus smt 18 bured under Order IL, Rale = fal
the Cril Procedurs Code puticululy 88 S‘m‘”
Nos 103 wd 404 were not meluded 1 the P
ous st 7’

s
The tirst Court found the 1ssue in the ‘m”nq“‘:eu
the parties and the causes of action 1 both suit
the same
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On appedl, the Distuict Judge cime to the same
conclusion

The plaintiff appealed to the High Comt

W B Piradhan, for the appellant —The cause of
action 1 the first suit was the 118ht of Balun to snceeed
to the propeity of her father to the exclusion of her
sister Tap1 , whereas the cause of action 1n the present
smt 1s the ouster of the plamntifl from the propeity
which he 1s entitled to possess under the sale deeds
The causes of action bewng thus different the eise1s not
covered by Order IT Rule 2 of the Crvil Procedure Code
The Rule does not say that every smit shall include
evely ciuse of action but that every smt shall include
the whole claim arising out of the ciuse of action see
Rapah of Pittapur ~ Sri Rajah Venkata AMalupat:
Surya @, Kashinath Ramchandra s Nathoo Keshav™®

P V Nysure, tor 1espondent No 2

G S Rao, for 1espondents Nos 3 to 6 —The ciuse of
action 1n the present smt 13 the same as the cause of
action 1n the emher smt  viz, (1) Balunit's right to sue-
ceed to her fither s property to the exclusion of Tap:,
and (2) the wrongful possession of the defendants The
parties to both swts are the same

The present st 18 not competent, for the cause of
action alleged here had arisen 2t the time the first smt
wis biooght It 1s therefore baured under Order II,
Rule2 see Nundo Kumar Nasher v Banomal
Gayan®, Umabar Tithal®, Sayed Gulam Nab
v Apubibe © and Alisaheb v Moludin @

BATCHELOR J —Thisappelis bronghtby the plaintiff
His swit has been dismissed by both the Courts below

@) (18%5)L R 121 A 116atp 119 ) (1908) 33 Bom 293stp 301
@ (1914) 38 Bom. 444 & (1893) P J 417

) {1902) 29 Cal 871 atp 860 ) (1911) 13 Bomn. L. B 874
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on the ground that 1t was incompetent under Order II
Rule 2 of the C1vil Pirocedme Code

The suit was brought on a sale deed of October 1°10
Passed 1n the plaintifi’s favour by the lst defendant
Bahini  Bahini and Tapt were the daughters of one
Tukaram Nuayan who died 1n 1901, levving lus widow
Bhaguiths and the two daughters I have named In the
yeu 1910 Smt No 270 of that yew was brought by
Bahiny, the present lst defendant, against her sister
Taps, the present 2nd defendant, and Zagdu, the present
4th defendant, for possession of Survey No 324 which
had been sold to Zagdu in Januaiy 1906 by Bhagirtht
In the same mont, January 1906, but « few days ewliel
Bhagirthn had sold Sutvey Nos 403 and 404 to the pre-
sent 3rd defendant, Dagdu Tt 1s found as v fact that
Dagdu wnd Zagdu and the 81d brothe: Ukhardy, defend
ant No §, are jomnt m estate The present sut by
Bahuni s vendee was to 1ecover possession of the {hree
Survey Nos 524, 403 and 404

The question 1s, whether the lower Courts Wert: 2
1 holding that the swit was barzed by Order II, I esl
of the Code That rule piovides that “evers Bmtsﬁ' s
mclude the whole of the claim which the I’lmn};‘ an
entitled to mike 1n respect of the cause of 'u:non.f -
that “where a pluntuff omts to sue 1 respect oxe n
portion of hus clamm, he shall not aftersards f)lf the
respect of the poition so omitted ™ Inthe “ewsm"f"
lower Coutts the present clam n espect of <108
Nos 403 and 404 was, or was to be 1egarded 15, % pz w1
of the claim \gitated 1n Bahw's swt of 1910 'lﬂ;ona‘-
bised npon the same cause of action It was apect
quently held that since Bahint omitted to sue mr& }ms
of Survey Nos 403 and 404 n 1910, the pimntl
debarred from preferring lus clum to those nt
the present suit

ght

mbers 4
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The question whether that decision 1s 1:ght seems to
me to turn entirely upon whether the cause of action in
the eulier swit wasidentical with or different from, the
cause of action 1n the present smt and I differ from the
learned Judges of the Coults below because, 1n my
opinion, the two causes of action e distinet  As was
sud in Eashinath Ramchandia v Nathoo Keshav ®
“the expression cwse of action’ 1efers  to the media
upon whrch the pluntiff ashs the Court to arrmve at a
conclusior 1n lus fivour ’and “to every fact which 1t
would be necessary fo1 the pluntiI to prove 1n order
to support Ins right to the jndgment of the Court
Wherethe questionis whethe: the cruses of action in two
smits me different or 1dentical one of the most valuable
tests appeus to me to be that supplied by the authonty
of Brunsden v Humpliey® whete Lord Justice
Bowen m delivering jndgment, quoted the following
woids used by De Grey C J 1n Kulchen v Campbell ®

The pnoupal consideration 1 whether it bo preci ey the same eause of
action 1n both appearing 1y proper averments m a plea or Iy proper facts

stated m a special veflict or a spectalca e And one great cnterton of this
1dentity 1s that the syme evidince will muntam toth action

And thnt test wis applied by the Lord Justice for the
decision of the particular case then befoie the Court
Adopting that same test here, 1t seems to me clear that
the causes of action 1n the two suits were distinet In
the former swit the facts which the then plaintiff was
under obligation to prove in order to entitle her to the
Court s judgment, were that on the death of her mother
the propertv devolved upon her and that the ahenation
to Zagdu of Survev No 324 wasinvalid  But the facts,
whitch Bahini or her vendee, the plamtiff, would have
to prove 1n tlhis st mn order to recover judgment,
would be not only that Bahnt took the properts on the

® (1914) 38 Bow dddatp 447 0 SD14Q B D uLap 1
® (177102 W DL 827 p 17
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death of her mother, but that the sale to Dagda of the
different Survev Nos 403 and 404 was nvahd 1n lar
1n other words, the two sets of facts which requre to
be proved 1n both suits in order to enable the plantif
to succeed were different sets of facts, and 1t follows
1in mv opinion that the causes of action must be pro-
nounced to be different Mr Rao 1n support of the
judgment under appeil has called our attention {0
Nundo Kumar Nasler v Banomali Gayan® which
was crted with approval in Tmabar v Tithal @ But
these deesions do not, 1n my oprmon, conflict with the
view which T have expressed Thev go no farther 2
I understand them, than deciding that 1t 15 open O
competent or lawful for a plamtiff sumg 1m ejec'ment
to join as co-defendants various ahienees who are 12
possession of portions or fragments of the propertv !
sut Thev do not, I thunk, decide, what alone wod
ssist the respondents bere, that 1t 1s obhgatory TP%
such a plaintiff to join 21l such alienees as co-defendants
at the nisk of forfeiting his might to recover from tho<
whom he fauls to join 1n his first smt 1in other wonlt
they do not decide that the cause of action supphed b
one ahienation 1s rdentical with the camse of aci®®
supplied by another

Upon these grounds I am of opmmon th
Courts were wrong 1n dismissing the plal
upon the prelimnary gronnd that 1t was bad
Order I1, Rule 2 .

The decree of the lower Conrt must be ruser<d a'i;
the suit must be remanded to be heard and deaded ‘(o
1ts merits i regard to Sarvev Nos 403 md 01 1 o
Survey No 324 the decision of the lower Court> bha B
been 1mpugned before us and will stand

ts of the appeal will be costs in the ~uit

at the 107
ntiffs 0B
gpder

) (1902) 29 Cal, 871 £1 (1903) 33 Boz, 3
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Hayward T —I coneur The cans-= of action vere
m mv opimon no the stme in the tvo smts The
cause of actionan the smt of 1910 eonsi= ed of the tnle
arnsing on the death of Bhagirthi ind the allezed In-
validatv of the sale deed relaung 1o Sarvev No 3524 1n
favour of Zagdu. The cau~c of iction in the present
suit of 1912 consisted of the nitle ansmg on the death of
Bhagmrin and the alleged invahiditv not for pre-ent
purpo=z of the =ale deed rlaving to ~arvev No 524 10
favour of Zagaduo. bur of another =ale deed relaung to
other Saorvev No= #1413 and 4642 1n favonr of another man
Dagdu Nodoub* thn~= rn =epir-te ciures of action
saghf have been yrined tez Ler 1noone smat as ruasing
the commnn yues1on of 1 le ar: 1n out of the death of
Bhamrthi and affec 1ng2 to ~ome extent each of tle tvo
different defendant~ under tke peromssive provisions of
Order T Rule » of the ~vhedule of tle Civ1l Procednre
Coden=1n the ca~~ of Nwnrdo Kieywar Na For v Bano-
mal Gaym € md Lyinbme v Tethal

Bat that 1~ qmte ~nn her thing 1m Lolding that
tho~> two ~¢parate cansas of acton onght 10 have been
jomned together mm une smt wguns ke o duffercat
defendani~ The tvo u~= of 2 102 vere elearly
seprrite becanse the mmxuhdity or the saledeed 1n
fa our of Zagada could no Lave bn ex cbhi_hed solelv
by pronf of tLe 1nvihidite o1 the sale d»d 1n f.vour of
Dizadu  Nor voild proof of (Le invahdity o1 the sale
deed 12 1nvour of Zazdu aloae | ove saffied to =-ttle the
mnvalide v of the wle deed 1n favour of Dagde  Tkev
could not b> s1ppar ed by *Le <ame evidence and ilat
vs the 16~ ~dop «d 10 the ca~» of Ka Twath Ram-
climolray Natli« Ke ITar @ Morvover the 1o canzes
of =ction iffec ed diffennnt defendan = TLere vas
thenfor noleznlrece~ v oo ntlemin cne smr as

Rt S I s S0 BB FIigpooos
T T P d.

E.

1614
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nerther claims under separate causes of action nor
claims affecting different defendants are contemplated
by the peremptory provisions of Oider II, Rule 2 of
the Schedule of the Civil Procedure Code It wonld not
have mattered even 1f the two separite causes of action
had joumtly affected the different defendants and had
not wnvolved - several hability of each of the two
different defendants For they would still have been
beyond the contemplation of the peremptory provisions
of Order II, Rule 2, thongh within the peimissivo p1ovi-
sions of Order II, Rule 3 of the Schedule to the Crvil
Procedure Code

T have ventured to add these 1emunhs 15 1t seems to
me essential for the proper determination of these some-
what dfficult questions of non-joinder and mis jondet
that not only should the causes of action m ench cise be
exactly comprehended but that 2 clewr distinetion
should be maintuned between the permssive nature of
the provisions of Oider I, Rule 3 and Order II, Rule 3
and the peremptory natare of the provisions of Order IT,
Rule 2 of the 1st Schedule to the C111] Procedure Code

Decrec1erersed  swut 2emanded
R R

APPLLLATE CIVIL
Before Mr Justice Batchelor anl My Justice Shak

MAHOMED BEG AMIN BEG AD ANOTUER (uEtrs oF 0PI01NSL PLAnNTIF

o 2) APPELLANTS r NARAY AN MEGHAJI PATIL axD ovnres (ORiGnat

DerespayT ) Resropents ©
Pre emptum—DRule of pre emption d s wol ezut an the Ahandak D atro 4=

DBombay Regulation IV of 1327 elause 26

In the District f Khandesh an the Bomtay bread nev te rule of pr
emjtion ddes ot exi teither asaruletfhw cr 2y a b of jruee et
and £ 1 eLnsaence

© Sl Apperl No 108 of 1919
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SEconDn appeal fiom the deciston of J Scotson,
Assistant Judge of Khandesh, confiiming the deciee
passed by M G Mehtr, Subordinate Judge at Nan-
durbu

Suit to enforce the right of pre-emption

On the 3:1d June 1909, pluntiff No 1 (a Mahomedan
woman) sold two fields beauting smivey Nos 189 and
197 to defendnt No 1 who was 1 Hindu The plaint-
1ffs who were Mahomedans wnd who owned fields ad-
jorning those sold, brought the present suit to acquue
the fields by the 11ght of pre emption

It wns contended by the defendwnt No 1 wmnfer alia
that the 1ule of pre-emption did not exist in the
Distiret of Khandesh

The Subordinate Judge found that the 11ght of pre-
emption did not exist 1n the Distiict, on the following
mounds —~

The nght of pre emptton 1s a night to acqure hy compulsory purchase mn
certaun cases atmpoyeable property m preference to all other persons It 1
not one of the matters 1n st re pecting wlich the Mahomedan law 13 expressly
declared to be the rule of decision when the parties are Mahomedans ( Wilson s
Anglo Mahomedan Law section 350 Ed IT)  InNusrut Re a v Umbul Khyr
(8 W R 309) Phear J observes — The nighe to pre emption 15 founded on
the supposed nece sities of a Mahomedan family ansing out of their minute sub
division and inter division of ancestral property  and as the result of is exerciee
15 generally adver e to pullic terest 1t certanly wall not be recogntsed by this
Court beyond the lunits to which those necessitses have been judiaslly deat! 1ty
edend  In Deolmandans Sri Bam (I L B 12 AU 238) Makn ol J
at p 266 remarks as follows — Among those facts 15 a propositin wi, 4
cannot be controverted and wlich apparently was not pressed upon the £._sr_
tion of the learned Judges formung the majonity of the Full Bearki £ o -,
Mr Justico Roberts dis ented that as a matter of faet 29 _-
theoretical surnuscs or liypothesis the nght of Shufa or pres ;4 o
koown i those parts of India where Mabomedan jJun prodees ., are e
d1ys gone by Jd full sway and wlhere Mahomedan wfluens ¢ 0 4.y «,
vigorou ly as in this part of the country and other part_
Bengal and 3u some parts of the Bombay Presrdeney,

Ed
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On appel, this decree was confiimed by the Assist-
mt Judge

The pluntiff No 2 appealed to the High Comtt

D C Twlar for the appellint —The nght of pre-
emption 15 an mdependent nght Tt 18 entnely un-
affected by the Transfer of Property Act 1862 Tt has
been 1ecogmsed by Comts Baynath Ram Gaenha v
Ramdhar i Chowdhr y® , Jadw Lal Sahw v Janh
Koer® wd Digambar Singh v Alumad Sayed Khan®
It anses only on the completion of sue Budhai
Sardar v Sonaullah Aidha® nd Neym-un-nssa v
Ayaib Ale Khan®

The case 1s goveined by section 27 of Bombay Regula-
tion IV of 1627 Thetc 15 no stitute 1aw on the subject
of pie emption in Bombiy 1n the ibsence of usage,
therefore, the l1nw of the detendant must apply The
expression “ the 1aw of the detendant ™ has been 1nteir-
preted m vailous cases  sec A un Un Nissa Begum
Vv Clement Dale® Sarlies v Piosonomoyce Dossee®
and Gobind Dayal v Inayatwllah®

The 1ule of pre-emption 1s binding on Mahomedans
In the Bombny Presideney, 1t 15 binding, 1n the Distirets
of Sutat and Broacl, 1s 1 usage on the Hindus
Gordhandas Gudharbhar v Prankor®  Rewa v
Dulabhdas™ , Ranchoddas v Jugaldast®

P B Slungne for the iespondent —“The law of
the defendnt’ 1n clruse 26 of Bombay Regulation IV
of 1827 1efuis to the Inw of the vendee If the vendee
13 1 Hindu, the night of pre emption cannot be enforced

M (1907 L R 351 A 60 ) (1868) 6 Mad II C R 455
B (1912) L R 39T A 101 () (1881) 6 Cal 704

®) (1914) 37 Al 120 ) (1885) 7 All 775 atp 784
9 (1914) 41 Cal 043 ™ (1867 6 Bora H C R 263(A C J)
() (1900) 22 AN 333 (0 (1902) 4 Bown L R 811

(11} (1899) 24 Bom 414

361

1915

Marnoxep

Bra Asmiv
v
NARAYAN
Mec s



)2

1915

1anoMED

Es A
r

\NARAY AX

Meanan

THE INDIAN LAW REPORTS [VOoL XL

against nm  Sheikh Kudratulla v Maluny Mohan
Shaha® The right cannot be enforced on the
grounds of * justice, eqmty and good conseience,
which expression has been interpreted to mean the
common law of England Dada Honayp v Babap
Jagushet® and Waghela Rajsang: v Shel h Masht-
din®  The 11ght 18 not recognised by the law of Ing
land TIven by the Mahomedan Law, 1t Iins been re-
gmded with much disfriour The High Court of
Madias has declined to 1ecogmise the nght Ihalum
Sarb v Mou M Udin Sab®

Vo kar, m 1eply, 1eferied to Wilson’s Anglo Maho
medan Law,p 381, Amee r All’s Mahomedan L, Vol 1,
p 722, the Punjab Laws Act, 1872, and the Oudh Law>
Act, 1876

BATCHELOR, J —The pluntifls, who are the appcl
1mts before us, are two Mahomedn women, and they
brought tlus smit to enforce then 11ght of pre-emption
1n respect of two gricultural survey numbers which
wete so0ld by the 2nd defendant, 1 Mahomedan woman
to the 1st defendant, « Hindu The plaintiffs ons the
fields adjoining the land sold

The sutt 18 from 1 village in the Nandurbr Tilukt
of the Khandesh District  Both Comts have held that
the Maliomedan 11ght of pre-cmption does not cust 1n
the Khandesh District and have accordingly dismssed
the suit

1t s to be obseryed that no attempt was mule 1
trial Court to prove the right of pre-cmption a4 8 £pe
custom or usage , but the plauntiffs rched exelnanelt
on the doctrine of Mahomedin Taw It 13 now con
tended on behalf of the plantiffs m ths appeal that the

the
enl

W (1RO 4 Deng LT 134 (E B) ™ (1857) 11 Bon. 41
™ (1860) 2 Ban U C R 36 m (1870) 631 H L B2
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Malhomedan rule of pre-emption exists in the Distiict
of Khandesh and should be emfoiced here, notwith-
standing that the purcheser was @+ Hindu  Tlus con-
tention 1s based on clause 26 of Regulrtion IV of 1827,
and the 1eference there occurring to “ the luw of the
defendant’ Seeing that the puncipal defendant here,
the purchaser of the propeity, 15 a Hindu, the appeal,
1t seems to me, would be exposed to mnny dufficulties,
even 1f the Court conceded the appellants’ primay
aigument that the Mahomedan rule of pre emption was
operative 11 Khandesh  But in my opipion thnt aign-
ment cannot Le conceded

Clwse 26 of the Regulation of 1827 15 as follows —

The law to be observed m the trial of swts shall be Acts of Parhament and
Regulations of Govcrument apphedble to the case  1n the absence of such Acts
and Regulations the usage of the country in wlich the sut arose 1f noue
such appears the law of the defundant  2nd n the ahsence of specal law and
usage Justice equity and good conscience alone

It 1s admitted 1n aigument that the phrase *Regula-
tions of Government must to day include the Acts of
the Indian Legislature governing the sale of :immoveable
property, that 18 to svy, the Indiwn Contract Act and the
Tiansfer of Property Act That being so, there does
not here exist that absenee of Regulations which alone
peimts the Court to have recourse to ‘the law of
the defendant,” and the appeal must be decided by te-
ference to the Acts, not by reference to the defendant s
personal Inw Tt 1s urged that the Tiansfer of Property
Act nd the Indann Contract Act e merely silent upon
the question whether the 1ule of pre-emption survives
But the answel, 1n my opinon, 18 that that rule cannot
be 1ccogmzed unless the provisions and principles of
these Acts ue disiegarded  For, theule1sa clog o1
fciter upon that ficedom of snle for whieh the Acts
povide  Tlus becomes, I think, the more clear if «
compnitson 1s made between Chipter ITI of the Transfer
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of Property Act, which deals wath sales, and Cliapter 11
which deals with the geneial punciples of the
tiansfer of propetty nd contains provisions regarding
vested and contingent interests, ot Chapter VIT which
deals with gifts By section 2 (d) of the Act 1t 15 en
neted thit “nothmng m the second Chapter shall be
deemed to affect any 1ule of Mahomedan Law,’ and
section 129 of the Act contains a sumlu provision
saving the 1ules of Mahomedan law 1n regard to gifts
But the sections as to sales ue quite general and con
tun no such 1estuction Theiefore, I do nob thnk
that the appellints ean succeed by virtue of this doe
trne s 2 naked 1ule of law  The pertinent rules of 1w,
as I think, ae those to be found n the Statute Tlus
\1ew 15 1n accordanee with the judgment of the icting
Cluef Justice Hollowny 1n Thralem Smb v M Mu
Udin Sab® and, 1 m) opumon, that deciaon I3
applicable genernlly to thus Prcsidency wath the exeep

tion of Guatat It 18 tiue that the Mahomedan rule
of pre-emption, at least 1s betsween Musalman hitigants
15 nceepted by the High Courts of Allahabad and CY

cuttv  But this cirenmstance, so far from assisting the
present appellants, really supplies, ns I thinh, another
suflicient tenson for dismissing the appeal  1on, 1R the
United Piovinces and Bengal, owing to loeal con

ditrons which e not 1eproduced m ths Presudency,
there has been 1 comse of judicinl decisionsin f1h03r
of the 1ccognition of pre emption, wherets th
district of Khandesh tleie 1s admittedly not @ di~
coverble mstanee 1 which tlns gl has been erther
allowed by the Court o1 evan 1sserted by ans lits ut
And this faet whieh I thunh, 18 trae of the Presidenes
wenerally oneept Guyarat afords conelusise ovidunte
thit to unforce the rule of prc-emption now would I
to introduce 1nto the law of properts n nnoed wion

v ) (18,0) € 3Mad H L I 26
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which 19 as foreign to the practice of the people as 1t 15
to the Statutory law I desue to say notlhung as to
what the result would be 1f there were evidence 1n this
case establishing 2 loc custom 1n fuvour of the rule of
pe-emption For, 4 custom 1s a local common law as
1t existed before the time of legal memory as wis sud
bv Jessel M R in Hammerton v Honey® And I
see nothing 1 Clause 26 of the Regulation which would
prohubit the Comt from grving effect to the estiblished
local custom 1n modification ot the proivisions of the
Act, though whether the Court would do so o1 not 18 «
matter which 1t 15 not now neeessuy to determine

Fiom what T have alreids sud at tollows that, in my
opwnton, the appellants could not succeed under the
Regulation even if they weie able to show that the
rule of pre-emption should be aceepted by us s arule of
justice, equmity and good conscience Out of 1espect,
howeset, to the arguments which have been heud upon
the point, I will state that my own opinion 18 that this
Court cannot 1ecognize such 2 1ule 23 a 1ule of justice,
equty and good conscience The decistons 1 Dada
Honaji v Babay Jagushet® and Waghela Rajsany v
Shekh Masludim® e 1uthonties for the view that 1t
15 to the English law 1n general that we must look fo1
gmdince asto what 1s 2 princple of Justice, equity and
good conscience  And this particulu rule 15 I have
sud, 1s not in accordance with the pirnciples of
English 1vw  On tlus pomnt I desite to express my
concuirence with what was sud by My Justice
Plenw 1 Nusrut Reea v Umbul Khyr Bibee®
“The ught to pre-emption 1s 3yerv speeral n ats
character It 1s founded on the supposed necessities
of a Mahomedan fumly, wising ont of thenr minute
sub division and inter-division of ancestrl property

Q) (1876) 24 W R (Eng) 603 8 (1687) 11 Bom 551 atp 5u1
@ (1865) 2 Bom T C R 36 W (147) 8W R 300
B 23—
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and as the result of 1ts exercise 13 generally adverse to
public mterest, 1t certunly will not be recogmsed by
this Court beyond the limits to which those necessities
hive been jndicially decided to estend” Tt seems
almost unnecessary to add that the 1ational basis and
justification fo1 the 1ule of pre-emption has largely,
not entirely, disappeared 1n the mofussil on this side
of India  Asto the position in Gujarat upon which
much was smd 1n argument that 15 now not so clear
as 1b was, since the emlier decsions have been
quesfioned by Mr Justice Beaman and Mr Justice
Macleod 1n Dalyabhar Motiram v Chunilal Keshor
das® Whether the earlier decisions should still be
followed 1s a question upon which, since the pornt does
not now arise, 1t would be 1mproper for me to expressan
opinion I may, howei e, say just this, as the result of
considernble experience 1s District Judge of Ahmedabad,
that the judiei\l 1ecogmtion of pre emption 10 Gujarat,
patticuiarly amongst Hindus i that provinee has
alway s appenied to me anomalous and m tificial

On these grounds I am of opinion that the appenl
fails and should be dismissed with costs

Suum, J —I am of the sumo opmon [ desit 10
state bulefly the gronnds upon which I have aruved 8t
the same conclusion
ntiffs claim
aystantiallt
f the

The lower Courts have 1ejected the plar
for pre-emption, and the dispute now 18 §
between the pre-emptors and the purchaser o
agricultural lands in suit

Under section 26 of Regulation IV of 1827,
to bc observed 1n the trial of suits shull be
Parlimment nnd Regulations of Government um'“‘”"’l:
to the casc , in the abscnce of such Actynnd Regulation®

the law
Acts of

@) (1913) 39 Bom, 183
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the usage of the country in which the swmt =rose,
1f none such 1ppeus, the law of the defendant , and 1
the absence of specific law and usnge, justice, equity
and good conscrence 1lone

On behalf of the purchaser 1t 1s uiged that the Trans-
fer of Property Act and the Indian Continet Act re
applicable to tlns case that there 18 no saving clause 1n
favour of the Muhammadan Law of pre-emption that
the provisions of the Acts are inconsistent with the
right of pie-emption, and that the iules 13 to pre-
emption must be deemed to hive been abiogated by
these Acts There 1s considerable force mn this argu-
ment But M: Shingne has not been able to suggest
any satisfactory answer to the two diflienlties, which
present themselves 1n the wny of accepting 1t Firstly
1n spite of these Acts, the 11ght of pre-emption accord-
1ng to Mubnminadan Law has been enfoiced 1n viitue of
the usage of the country in certatn parts of India out-
side tlis Presidency and 1n Gujart, or at least 1n
certain parts of Gujarat, 1n this Piestdency  Secondly
Chapter III of the Transfer of Propertvy Act, which
relates to sales of immoveable property does not putr-
port to deal with the right of the vendor to sell, but
only provides the mode of effecting sales, and contains
provasions as to the 11ghts and obhgations of the seller
and the buyer 1n the absence of ¢ contract to the con-
trary I, therefore hesitate to accept Mi Shingne’s
contention

Assuming, however without deciding, that there
18 no statutory provision applicable to the case, 1t 18
clear that the plamntiffs cannot rely upon the ‘usage of
the country, as both the lower Courts have held that
there 1s ne custom of pre-emption recogmsed in the
District of Khnndesh and that there has been no 1n-
stanee of the 11ght of pre-emption having been exer-
cised 1n that District
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The law of the defendant cannot justify, i my
opumon, the wpplicition of a special 1ule of Muhun
madan Law to a case of tlus kind, i which there are
two defendants one a Muhammadan and the other a
Hindu the latter heing substantinlly interested 1 his
own 1ght Thete has been some difference of opinion
m other puts of Indin 9 to whether anon Muham
madan putchaser buys the property subject to the
11ght of pre-emption according to the Muhaummadan
Law It may be, that there 1s good reason for the view
that the non-Muhammadan purchaser buys the properts
subject to the 11ght of pte emption 1n those puts of the
country, wheie such 4 right 1s enforced on the ground
of usnge or as 2 1ale of the Muhamm dan Law But that
1enson, 1s T understand 1t, 13 not thit 1t 1s, ‘ the hw of
thie defendant,’ but that 1t 19 1n accordance with justice,
equity mndgood conscience to enforce the nght of pre-
emption agunst the non Muhimmadan purchaser in
such o case

Lastly, 1t 18 aigued by M1 Virhm that the nght of

pre-emption should be enforced a3 o rule of yushiee

equity and good conscience I am quite unable to

aceept this aigument I agree generally with the
observations 1¢<lating to this point in Jbralunt S ¥

Aune Mo Ui Saib® and hold that the nght 0f PP

emption ccording to Muhammadan Law cannot
cnforeed «olely 18 a4 matter of justice, equitv and !~’°°d
conscience

M1 Virl t has 1elied upon the caso of G

v Inayatullah ™ The conclusions of Ma
tht c1se ennot apply to the present ease 8 the word®
of section 2§ of the Bengal Cival Courts Act, upot
which they e bieed are materially different from II’If
words of scction 2 of Bombay Regulation 1V of 1627
’I_ho other Jud,cs in that case apparentls Dud thett

obind Dayal
hmood T in

™ (1870) ¢ Mad H © R 26 @ (1ans) 7 Al FESep oF



VOL XL] BOMBAY SERIES

conclusion upon the ground stated 1n the judgment of
Oldfield J, that on grounds of equity the Muhnmmadan
Law 1n «lums of pre emption had lways been held
to bind Mubwnmadans and had alwavs been adminis-
tered between them The Muhammadans were found
as between themselves to hold property subject to the
rules of Mubammadan Law, and it was not considered
equitable thit persons, who were not Mohammadans
but who had dealt with Muhammadans in 1espect of
property, hnowing peifectly well the conditions wmd obli-
gations, under which the property was held, should,
merely by 1e1son that they were not themselves sub
ject to Mauhiymmadan Law Dbe permitted to evade those
conditions and obligntions This 1ensomng eannot apply
to cases a11s1ng 1n 2 District wheie the right of pie-
emption 1s not shown to have been exeicised even as
between Mubammadans, 1nd where the persons not
themselves subject to Muhammadan Law cannot be
properly held to know that + Muhammadan holds the
property in that District subject to the oblhgation of
offering 1t to his neighbows before selling 1t to a
stranger
Appeal dismassed

R B

APPELLATE CIVIL

Before Sir Basil Scott k¢ Chief Justice and Mr Justrce Shak
GANGABAI PEERAPPA MinOR BY HFR rpABDIAY ad litem HOWANNA
B NILLAPPA (origivAL DEFENDANT ) APPELLANT ¢ BANDU mny
PEERAPPA (ortainaL Pranriry) Resrosbent ©

Hindu Lato—Sudras— Inherstance—1l son—Eztent of share

Among Sudras an1ll gitimate sou of & concubine stands on the same level
as to mheritance a5 the das: putra and the extent of his share in competition
with a legtimate daughter would be one half of the share taken by the
daughter that 13 one third of the whole estate

® Becond Appesl No 668 of 1914
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SECOND appeal against the deasion of Dr F
Debouza, Distuet Judge of Sholpuy, confirming |
decree passed by G I, Dhekne, Subordinate Judge
Sholaput

The property 1n smt helonged to one Pirppr w
was by caste a Lingayat Pirappa died 1n 1907 lesvr:
him smiving + Lagna wife by name Lambabm w!
hnd no 1ssue, a Mohatay wife who bad two dsughie
one of them being Gangabay {(defendant) He had 4l
an 1llegitimate son Bandu (plamtil) by a concubu
Sitabal, who was by caste 2+ Shimpi woman At tl
date of the swt all these persons except the plant
and the defendant were dead 'The pluntil sued
the dast putra of Pirappa to 1ecover posyession of tk
propeity belonging to ham

The defendant contended that the plantif hadn
interest 1 the propeity g he could not claim th
position and nights of 1 das: pufra according to Hindi
Law

The Subordinate Judge held that the plajntil »
the 1llegitimate son of Puappe and was entitted te
one-half share in the property

On appeal, the District Judge, confirmed the decree

The defendant prefermed a second appeal
J R Ghapre, for the appellant
& H Kelhar, for the respondent

Suag, J —One Pirappn by caste a Lingay?
11 1907 lewving bim suriising o wife, Zambaba,
find no 1ssue o Mohatar wife ho hnd two danghters
and the present plaintiff who claims to be his tegt!
mate son by o concabine Sttibal, who wd bY caste 8
Shimpi woman  All these persons except the thlm
and the defendant who 1» one of the daughters by 1he
Aohatar wife, are dead

t died

who
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The plamntiff sued to 1ecover possession of the pro-
perty of Puappa fiom the defendant The defendint
urged thnat the pluntiff had ieallv no interest i the
property as he could not claam the position ind rights
of a dast putre according to Hindu Taw, and 1t was
also nrged that the connection between Sitabai wnd
Pirippa bemg adulterous awd foibidden by 1w, the
text apphecable to a das: pufra would not apply to
the plamtiff

The plamnirf’s clum for the whole property was not
allowed , but 1t wis found that he was a dasy putra
and as such entitled to 4 moiety of the property in
sut, 1nd a deciee was passed by the t111l Comrt on that
footing The lower appellite Cowt has affiimed the
decision of the trial Comt

It 18 tound by both the lowe1 Couits that the plaintiff
18 the 1llegitimate son of Putppy, who had hept Sitabu
as ns mistiess Tt 1s also found that Sitabu s husband
died when she was very young, and that she was g
widow hiving with Pnappa, when the piresent plaintiff
was boin

It 15 common ground that the pirties «we governeq
by the law applicable to Sudras

M1 Gharpures flist contention 1s that the plamntiff
1snot a dasi pufra, thit he 15 born of an adulterony
connection forbidden by law, and that the texts relgt.
1ng to mnallegitimate son do not apply to lam Tt jg
cleu, however, that the condition that the Sydpg
woman ot whom the illegitimate son 15 born, should
never have been mutied to any man has been diseardeq
1 the Presidency of Bombay as pomted out jy, fn
Michnel Westiopp, CJ m Raluy Govinda valag Tryg @
It 1s also observed 1n the sime cse at prge 11, of the
1port aud the observation 15 1epeated 1n the 1 wer cape
of Sadu < Bawa®™ that among Sudras the lleg

0 (1875) 1 Bom 97atp 113

1tinnte
7 (1878) 4 Bom, 37 oy P
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sons of a kept swwoman or concubine aie on the same lesel
as to inheritance s the dast pufra or the sonof a
femnle slave by a Sudra 1t s clear that Sitabm's connee-
tion with Pnappa as lus mistress being established,
the present plantiff, svho was born when that connec
tion subsisted, must be tieated as the 1llegitimate son
of Pirappa and1s entitled to all the rights, wlichsa
das: pufia would be entitled to on the facts of this
ease

The second question raised in the course of the
mgument 18 that 1n any case the lower Courts are
wrong 1n allowing the plamntiff a molety of the whole
propeity, and that the plaintiff 1s entitled toa moiety
of the defendant’s shate, 1 e, to one third of the whole
estate  Tlhis point was not rused in erther of the
Couits Dbelow and has not been tahen in the memor
andum of appel here  We have allowed the point to
be argued, though not withont reluctance, 15 1t was
pessed upon owr attention asa pomnt of law not in
volving any fresh finding of fact An examination of
the texts and the decided cases hearing on the point
shows that the point 15 by no means casy to decde
We feel certun, however, that whatever may be the
proper share to be awarded to the plantilit could
not be more than one-third of the whole estate

At the outset 1t may be mentioned that Pirppt had
two daughters  But 1t 15 not suggested by Mr Glhl':‘l!-x
1

pure that on that ground on the footing upon ®
he nrgues for the plantifl’s share being one-tiir! fus
share would be really one-fifth of the whole extak
This nspect of the question has not heen put fors ard in
the argument, and we montion it only for thu purpos
of miking it clear that the extent of thepl ntitf
share is detcrmined on the footing that ParpP? bnd
onlv one daughtcr
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The fact that Pirappa left two widows behind him,
makes 1n owr opinion no difference in the exfent of
the pluntif’s shate  The point whether in the case of
danghters and an 1llegitimate son, the widow of the
deceased has onlv 2 12¢ht of muntenance or takes the
estate of the decensed to the exclusion of the dvaghtersg
a point upon which theie has been some difference of
opinion butthatquestion 1eally does not auisein this case
It 1s enough to point out that 1t his nothing to do with
the extent of the illegitimate son s share which must
be deteimined with teference to the numbei of legiti-
mnte sons or danghters o1 daughters sons The question
of the extent of the illegitimate sons share has not
been considered and decided m any of the ctses bear-
g on the widows 11ght, which only dealt with the
point whether she had any 11ght to the property exther
when thele weire 1llegitimate sons ot when there were
legitimate danghters and 1llegitimate sons

The provision s to the extent of an 1llegitimate son s
share 18 to be found in the Mitahshaun, Chapter I,
Section XTI, placitn 1 and 2 (see Stohes Hindo Law
Boohs p 426) Yeynyavallyas text (Vyriahundhyaya,
veise No 1%4) contuns the word a dhablagika
(=TT ), which 15 tianslated by Colebrooke as par-
taler of the moety of nshuie Itis expluned in the
commentuy by Vinneswan that nfter (the demise of)
the father, 1f theie be sons of 1 wedded wife, let these
brothers allow the son of the femnle slave to participate
for halfa shue that 1s let them give lum half (as
mueh 2s 18 the amount of one biother §) allotment It
18 faither pointed out that 1f theie be dughters of a
wife, the son of the femnle slive participates for half
ashue only Spenl ing with reference to the dughters
Viynaneswun uses the word ardhabhagika (FARTR)
about the 1llegitimate son, which 1s the word used in

Agnwsalhya’s tent, and which lns been exp
BN1—8
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Ly him 1 the previons part of the commentary with
1cference to the sons of a wedded wife as mewmng a
shaier to the extent of one-half 1n a nother « allotment
Having 1cgard to the context as well as the language
used by Viynaneswary, there can be no doubt that the
illegitimate son i competition with o legitimate
daughter would have the same share 15 he would hwe
n competition with n legitimate son It may be that
msome decided ¢ iwes thus view may not be fonnd to
have been umformly vacted upon But thete 15 no
discusston on this point and we feel quite clem that
the 1llegitimate son's share 1n this case should be cal
culated on that footing

The question, howevel, as to the extent of that share
18 ot so freo from difficulty There me two methods
of determmung the extent of the shiwre One method
18 to dinide the whole estate 1n sucha way astogive
to ench of the 1llegitimate sons exactly half of the shaie
of encli of the legitimate sons The other method 18
to divide the estato into 19 many shares as there may
Dbe sons, treating the 1llegtiimato sons as legitimate sonS
and then from one shave to gy e half to exch illegrtimate
son, and give the temaunder to the legitimate sons To
tale the sumplest instance,1f there be one Tegitimate S0
and one 1llegitimate son, according to the first method,
the whale estate would be divided into thiee shues,
two shues going to the legitimate son wnd one shore
to the 1llegitimate son  According to the otber method
the estate wonld be divided mto two shues, and the
1llegitimate son will be given half of one share, thit1s
one-fourth of the whole estate, and the remaning
portion, that1s three fomths of the whole will g0 to
the legitimite son  Thus sccond method bs beed
adlopted by Vinaneswair himself m deitmg with the
share of a sister It has been cvplained D) Inm “f;
Tfength 1n Chapter I, Section VII, placita 6 to 10 (Stohes
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Hinda Law Boohs, pp 3985—i400) If we hind to make
a choice between the two methods for the fiist time, as
amatter of proper construction we should htve been
mchined to adopt the second method The expiession
expluned in Section VILplacita 6 to 10 by Vinaneswan
15 Nyadanshat (WSUza1g) which 1s used by Yaynaval-
havh 1n veise No 124 wlile the expression used by
him 1 Section XII, pl 2, 18 swabhagat ( €IFEW )
wlich 18 synony mons with the former It 15, however,
unpecessuy to puisue this point any fuither, s we
think that the second method of determining the extent
of the illegitimate son s shire cannot be accepted now,
though, in om opmion, 1t has the ment of Viynan

wswarysapproval  In the fitst plice Ma Ghaipure has
not ugued thit 1t 15 the proper method to be adopted
now The decided casesin this Piesidency show that
1t 15 the foamer method that1s adopted, and the second
method, though not espressly considered, must be
deemed to have been 1ejected by necessary implication

Lastly, the other High Couits also adopted the fiast
mentroned method On v pomt of thus kind 1 1s
mmportant that 11ule once 1ud down should be ndhered
to unless theic me exceptionally strong and clear
grounds to justify 2 deputure therefrom

The case of Dhodyela and Sanyela Renarhay Mala-
nah® deculed by Melvill wnd Pinhey, JJ shows that
the shues of the 1illegitimate sons were caleulated
according to the fitst method The same 1ule was
adopted by MelwllJ 1n Saduy Baiza ™ Though s
Jjudgment wis upset in 1ppenl on n different ground, the
leuned Judges 1n ppenl expiesscd 1 clear opinion 1n
favomr of the view of Melull J on the pomt now
under considerntion, though 1t was not necessary for
the deeision of the erse  They observed (at page 52 of
the repoit) that * If Mabndu had not sarvived s

O Qs)P T 43 ® (1878) 4 Bom 37
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father Manayi, then, indced, under Mit xhshaia, Chapter,
Section XII, pl 2, 51du would have been entitled to only
half 1 shue, 1 ¢ one-thnd of the propetts, and the
reminung two thinds would have vested 1 Daurve as
the legitim tte drughta of Maniy ”

The same view his been 1ecently tahen an Chellant
maly Ranganatham Pilla,® and the Allahabad High
Court took the s tme view long 1go 1 Kesarec v Samar
dhan®

Mi Kelku 1clied upon the case of Shesgut v

Guewa® for the proposition thit the 1llegitimate son
would be cntitled toa morcty of the wstite Inthat
cise, however, the pluntil, who was one of the
daughters, was awuded one-sisth shue of the whole
estate wnd the illegitimate sons, who twere mong the
defendants, were illowed « moicty of the whole by
the Distiiet Coutt  The 1llegitimte sons appealed
against the decree and the pluntiff-daughter had
filed no cross objections Theonly point urged before,
and decided by, the High Coumit was, whether  the
illegitimate sons excluded the widow and the drghters
altogether The tiue etent of the pluntiff danghters
ghate was not decided by the High Court ThO
remark of Su Charles Sargent, CJ that the illegitimate
sons were entitled to a half share, appuently based npon
the obser vation of Sir Michael Westiopp, CJ 10 R“’”:

Govinda valad Tega®™, 1s apt to be msunderstood 1\(‘;
doubt, at p 115 of the report of Raht v Govt nde ualat

Teya®, 1t 15 stnted that the 1llegitimate son 18 entitled to
ahalfshare But 1n order to undeistand whether 16 Wﬂ,s
half of the whole estate 0 half of a legitimate son:
share, 1t 18 necessary to bearin mind the obsel\atloﬂg ';

page 104 of the report, where Sn Michael West10PP: ¥

)
@ (1910) 34 Mad 277 © (1889) 14 Bowt 28; 18
™ (1873) 5™ WP H C R 94 0 (1875) 1 Bom 97atP
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after 1eferning to the Mitnhshu, Chapter T, Section
XIT observes that “Ifthere be 1 legitimate daughter
o1 legitimate son of such 1 daugbter, the illegitimate
son would take only half the shue of 4 legitimate son

and such danghter o1 diughter s son would tike the
1esidue of the property  Bven 1f there be any doubt
as to what was mewnt Ly that passige Sn Michael
Westropp s dictum 1n the Liter c e of Sadu v Bawa ®
which 15 aliendy quoted, mikes the mewming bund-
antly clen Thewe 1500 1ewon to suppose that Six
Charles Siwrgent did not undeistnd Su  Michacl
Westiopp’s observntion in that sense and though the
deciee of the Dustrnct Comt inp Shesgurrs e mmy
not be consistent with th¢ 1iew, which we have
aliendy espressed s bemng the coinlect yiew to
tale of the extent of the illegitimate sons shue,1t1s
cleu that there 15 nothing 1 the decision of the High
Court which 1s inconsistent with that view  The pomnt
considered wnd deaded 1 AMeenalkshe  Anne
Appakutti® ws that the widow did not esclude the
1llegitimate sons together The question as to the
extent of the 1illegitimate son’s shaue 1 compctition
with a lemtimate dwughter wpuently did not ise in
that c1se and was not decided

Tor these 1ensons we are of opimon that the pluntiff
15 not entitled to moie than 1 thud of the pioperty in
suit  We accordingly modify the decieo of the lower
ppellate Comrt by directing that the pluntiff should
be awuded on putition one-thud of the property in
suit  In other 1espects the decree should be confirmed
Under the arcumstinces the appellant must pw the
respondent’s costs of this wpperl, 15 the grounds men-
tioned 1n the memorandum of appenl have fuled

Decree modified
JGR
@ (1878) 4 Bom 37 €2(1909 33Mad 220
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APPLLLATE CIVIL

Defore Mr Justice Butehelor anl Mr Justice Shah

NARAYAN RAVIKRISHNA TANDIT Avp oTnEPS {ORIGIN AL DEFENDANTS)
ArretLants ¢ VIGHNEFSHWAR GANAP HFCDE asp 0THERS (URICINAL
PrAINTIFES) RESTOADENTS ©

Construction of document—Sale or mortgage—Sale with oplion of re pur
chase —Transfer of Property Act (IV of 1882) section a8 clause {c)

The pluntiffs mortgnged 1 1899 with the defondants 92 fields for R 8000
the rate of interest agreed upon being 8 per cent per auoum  In 1904 the
Prties made up accounts under the mortgage and of other transaction and
the pluntsffs were found 1ndel ted to the defondants for R 13000 To pvs
the awount the | luntfs sold to the defendants 20 out of 52 helds mertgiged
Tl pale deed contamed the provi ton that1f wathin the poriod of 20 years
the plantiffs repud Rs 13 000 1n ot Jump sum or i mstalnents the difend
ants should recomvev the Lnds to the pluntiffs  On e sume dy the plaot
Mffs executed to the defendants a permanent lev e of the lands sold at 8 fixed
annual rental of Rs 41280 The pluntiffs alleged that the transiction
of 1904 was a mortgage and sucd to redeem the sune w 1911 on accounts
being taken nnder the Dekhhan Agricultunists el f Yot —

Ield that the tran action 1 dispute was not & mort,age but & 3le with an
option to the plantiffs to repurchase

FrsT appel from the decision of T V Kalsulhkat,
Fust Class Subordinate Judge wt Kaiwu

Suit to 1edeem 1 mottgage

On the 2nd August 1899 the pluntiffs mortgaged with
the defendants 92 fields for Rs 8,000, the rate of 1t
terest agreed npon bewng 8 per cent per rnnum

In 1904 the parties made up accounts of moneys due
on the mortgage and other transactions between the
paities with the 1esult that the plaintiffs were found
mdebted to the defendants in the sum of Rs 13,000
The pluntiffs discharged the debt by sale tothe defend-
nts of 20 out of 92 fields mortgaged with them The

® Turst Appeal No 237 of 1913
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gale deed which wns executed on the 4tl: Angust 1904
contamed 2 stipulation that af the pluntiffs 1epud
Rs 13,000 1n one lump sum ot 1n 1instuments to the
defendants within 20 yeais, they weie to teconvey the
1ands to the plaintifls  The material provisions of the
sale-deed were as follows —

‘The principal amount to be pawd to you in respect of the said mortgage deed
15 Re 8000 the amount settled 1n respect of interest up to this time on the
same1s Rs 3 000 makmg wm all Rs 11000 amonnt of Rs 2000 settled
respect of the principal and interest of the pronussory note for Rs 1944 14 0
given 1 woting on the dite the 26th of Juwary 1904 1n favour of your elder
brother Ramakrishna by (1) Y ishnu Hegde the pluntiff No 1 and the interest
thereon for purposes of the debts meurred for the necessity of the famuly so
mall Rs 13 000 (thirtcen thousand) e due to you from our family up to tlns
date Tt wasnot contement to p1y you this amonnt for the reasons mentron
ed above Moreover excessive mterest 1s to be pud for the sud delt and 1f
by reason of the inconvemience to pay it from the mcome of the famly
lands tlie amount remains unpud 1t appeared thit greit loss might be caused
to the famuly So all of us who are members of the famuly considered
(tlus matter) and thought (decided) that we should sell <ome Jands to you and
redeem the remunng lands from the mortgage encumbrance and should
clude 10 this sale deed all the debts meurred by our famuy up to this time 1
full satisfaction of our debts and that 1f i future any debt 18 reqrured by the
family andif 1t1s really reuired 1L 1sto be contracted by Nos 1 and 2 out
of n= who cury on raheat of our family with the consent of all the reman
ng membirs of our family and thataf any (debt) Le mcurred by the sud two
persons unless 1t 1s proved that it was mcurred for the famly that debtis not
to affect the nlits of the share of other personsof the family Ve hue
cutered into an agreement as at ove and on wfoinung jou that we are gomng
to make a snle to you for the amount of the sud debt of Rs 13 000 (tlarteen
thousnl) you ngreed toat and so the property mentioned below 15 sold to 3ou
(i re p ct of the sud amount)

Ve have sold you the nght  title and interest that we (and) our farmlv have
over the above mentioned nits  Therefore we shall get the Lhata paymg
the said assessmunt transferrid to your name  Therefore you should pay
ey vear Government 3 ¢ ment from the December instalment of thes Year
and expen | as much money for rmprovein ot on them ay you please and enjoy
them fiom ganrnton to guicration

I£ from (hiy dite up 1o 20 years Tetween the Legumng of July to the end
of \ugust we go onpaving (Lvery yrar) B 000 ( ix hundred and fifty Topees)
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or more than that amount out of tho amount of «1le you shonld accept the «ame
and slonld Lo on deducting a prope ronate amount from the profits Re 41280
(four lumdred and twelve rupees and erght annas) m respect of the hnds
reliting to thissile  Tf we and the memiers of onr fumly al o pay the
whole amonnt of sale 1n 20 vears ty onc lump sum or (by 4mounts) as
mentioned aliove you shonld deliver back the nght of this rale to us and to
the meml (s of our famiv the cost hiving been paud by us and you half
and half  Tins condition 19 nat to apply alter 20 years

On the <ame day the pluntills exeented m favour of
the defendants a perpetunl lease of the Iinds sold at 1
fixed innual rental of Rs 11280 Tt contained 2 pro
vision that—

If wo p1y any amount out of the amount 1 respect of the sul sale deed
we ghall 4 duct rent i proportion to the amonnt patd thus and go o pwyn”

the remuning rent

In 1911 the plantiffs, alleging that the sale-deed of
190¢ was a mottzrge sued to redeem 1t on accounts
being taken under the provisions of the Dekhhan Agn
cultmsts’ Relef Act

The Suboidinate Judge decteed the claim, holding
that the sale of 1904 was 1 mortgage, on the follovwing
grounds —

The turms about paying off Rs 13000 1u Cybubat 25 by 1nstalments of
Rs 650 or prving of the whole sitm of It 13000 m 20 years appears ©
hve bren added Dater o tn Lkubut 25 and a corresponding dimnution 10 the
payment of rent 13 provided for in Exhubit 34 These terms were added and
the documents were complete on the 26th Scptember 1904  But for the
~ddition of these terms the deed (Exlulnt 25) would have been a sue Bat
with the addition of the terms tho deed becomes & mortgage by conditr et
stle lecause there 1s 4 condition m Exlniat 25 that the sile shall become
vord on pavment > Ra 13000 by mstalments oria & lump st m!h;n
20 yems e chnse (¢) & 58 of the Transfer of Property Act (Y of 188 ?
Under the cireumstances 1t 15 not necessary to find out the mdications which
determine any frnsetion to be 4 mortgage vade Varate bn Amit1 v BV
bin Babap Patel 2 Bun I R 1008 Hence it 1s not necessary to 8° '"‘:
the question a3 to why defendants wero content with such a low 120 %
interest as rupees three and annas two pec cent and why Jefendant left ou
some of the Jands 1t the timo of Llnbit 25 which wese mortgaged t0 1
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previowly (Exhibats 25 20 and 84) There 1 not the shhtc t doubt that
Exlubit 2215 & mortgage although ostensibly at 19 1 sale

The defendants wppealed to the High Cout

Coyajee with S § Patlar (Government Pleader) for
the appellants —The deed 1n question 1s out and out
sale with 1 condition of 1e-pnichnse  As no extraneous
evidence has been adduced to show the intention of the
parties, the intention has to be gathered from the docu-
ment 1itself The 1ecitals and conditions theremn and
past tiansactions between the paities conclusively
prove that 1t was 1 sale deed  sec Bhagwan Sahar
Bhagwan Din® and Vasudeos Bhan ®

Bhandar! ar with G P Murdeshwar tor the 1e-
spondent —The deed 15 onc of moitgnge  All the
indications of a moitgage 1re present there We are n
PoOSsessIon e py 1 fixed 1ent and we hivve all along
pud the assessment see Kastwichand Laklmay
v Jakla Padia @ Madhavi ao Keshaviao~ Sahebi ao
Ganpatiao®

BaTcurLor J —The only question 1nvolved in this
appenl 18, whether the document  Exlubit 2o, executed
by the pluntiffs in fivomr of the defendnts, 15, as on
1ts face 1t purports to be a sale, o1 1s1n 1eaty 2 mort-
gge 1n the gmse of 2 sale  The pluntifis’ swt was
brought to redeem the mortgige which, as the pluntiffs
alleged was effected by tlus Exlubit 29 so that admat-
tedly the swit must ful 1f 1t should be held thatno
moitgage 18 created by this document

The le uned Judge below was of opinion that Exhi-
bit 2> was 1 reility 1 moitgage and the grounds of
this opumon ue stited by lim i the following
words after referning to the tetms providing for the

@) (1800) 12 \N 387 ) (1915) 40 Bun 74
@1(189) 21 Bow 52~ ) (1914) 39 Bom 110
Po3-8
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condition to 1epurchase the property after the lapse of
twenty yeats, the Judge says —

But for the addition of these tenns the deed (Exlubit 25) would have
been a sale  But with the addition of the terms the deed becomes a mortgage
by conditional eale because thero1s a condition 1o Exlnbit 25 thst the sale
should Lucome vord on piyment of Ry 13000 by instalments or m a lump
suin within twenty veirs [vede clause (¢) section 58 of the Transfir of Property
Act]  Under the cirenm tances 1t 1s not necessary to find out the indicattons
which determine any transaction to be a mortgage

But 1t seems to me clear that the question, whether
Cxlubit 2o effects « mortgage o1 n sale, 15 not to be
answered by mere reference to clause (c) of section 58
of the Tiansfer of Propeity Act And, 1f I am not
mistal en, to decide the pownt upon this view 1S to
assume what 18 1eally 1 dispute For, section 28 of
the Transfer of Property Act defines what a moitgrge
18, 1nd clause (¢) of the section desciibes one method of
effecting 4 mortgage, v17, the method of mortgging by
conditional sale  But the woids of clause (¢) ate to be
read not 1nan 1solated mannper, but 1n 1eference to the
first patagiaph of the section, and when they 2re 80
read, 1t will be mamfest that cluse (c) comes into PIay
only when there 1s a mortgage as that texm has been
defined Now from the defimtion 1tself there 18 10
mortgage except where there 1s a t1 insfer of an 1nterest
m specific ummoveable property for the puipose of
sectiing the payment of a debt, and the whole queston
1nvolved mn this debate 15, whether the Rs 13,000 pad
fo1 the lands transferied by Exhtbit 25, was an out and
out price paid for land sold o1 was a continuing debt
secured by a tiansfer of the tmmoveable property To
decide between these two theoties we must look at the
ntentions of the parties as those intentions have been
disclosed 1n the documents esecated As was sad by
Lord Chancellor Cranworth 1n 1diderson ¥ Wihite®

(M} (1858) 2 DeG & J 97 atp 105
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“In evely such case the question 1s, what, upon 2 fan
construction 1s the meaning of the mnstruments?”
Now the materal passage 1in the puneipal instrument,
Exhibit 25, after referring to the execution of prior
mortgages, recites that in 1l Rs 13000 are found due
to the defendants by the plamntiffs at the date of the
document Then the instiument continues —

It was not convement to pay you this amount for the rea ons mentioned
above VMoreoser excessive interc t 1s to be pad for the smd debt and 1f by
reason of the mnconvemence to pay 1t trom the mcome of the fanuly lands the
amount remains unpud 1t appeared that great loss mght be caused to the
famuly 8o all of vs who are members of the family conudered tins matter
and decided that we should sell some lands to you and redeem the remamng
lands from the morty,age encumbrance and should include w this sale deed all
the debts incurred by our famuly up to this tune 1o full satisfaction of
our debt

Now pausing there 1t seems to me difficult to
imagine language more clearly and unequivocably ex-
pressive of a sile as opposed to 4 mortgage There 18
no ambiguity in the minds of the paties who them-
selves 1efer to the pre exasting moitgage and 1n contrast
with 1t declare that they now effect 1 sale for the
precise purpose of extingmishing the debt which had
been secured by this mortgage That1s the contract
which the parties 1n the platnest possible language have
set their hands to  Is there anything 1n the rest of the
cise to mndicate that this, the plain mewning of
Exhibit 25 18 not the meaning which the parties in-
tended and shich the Court should now enforce? The
solé circumstance to which the respondents plaintiffs
were tble to point 1s the last passage occurring 1n
Exhibit 34, the permanent lease which the defendants
gve to the pluntiffs on the 6th August 1904 By these
wouds 1t 19 provided that “if we (the plantiffs) pay
any antount cut of the amonnt 1n respect of the said
sale-deed, we shall deduct rent in propoition to the
amount paid thus and go on paying the remmining
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rent” It mnay be that af there were 1n the case any
subst intinl consideration m pluntiffs’ favour the Court
might see 1ts way to diyw an infeience in thewr favour
fiom this provision But when all the circumstances
are considered, 1t appears to me that this provision
cuties the ¢i1se no further than it 1s curied by the
condition that 1t shall be open to the pluntiffs at any
tume within twentsy years to repurchase the 1nnd by pay
ment of the price erther 1n 1 lump sum o1 1n 1nstalments
Clearly, howcier, the mete giving of wn option to the
plaintiffs to 1epuichase the land does not of 1tself oper
ate to create 1 moitgige  And when attention 18 pud
to othet cincumstances appearing on the record, the
theo1y of 1 mortgige must be set 1side Adnuttedly
when Exhibit 20 was executed, the defendants already
had 2 moitgage on the lands tiansferred by Exhibib 2
Smce that mortgage the debt dae to them had 1nereased
fiom Rs 8,000 to Rs 13,000 And yetaf the plamntiffs
cast 15 right, the creditor 18 content ito tahe only 2
fuither mortgige on the 20 lands transferred by
Exlubit 20 and give up the security which under the
Pre existing mottgige be alieady had on seventy tW0
othel lands belonging to the debtors

Moreover, the documents make no provision for the
payment of interest It 1y sud that the Rs 4192 reserv
ed as annual rent under Exhibit 34 may properly be
reguded a3 mterest 1unnmg on the Rs 13,000 But
even that theoiy does not assist the plaintffs For
upon that footing the creditor 1s content to recenef
only nterest at the unusual and unusually 10w 1ate O
31 per cent where s his earlier mortgage gave m
terest 2t 8 per cent There 15 no provision i the
documents for the taking of any accounts, although the
documents provide that the purchasers may spead any
sum they like on 1mproving the property The docg
ments lay down that 1n the eyent of repurchiase DY the
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plantaffs, the costs of this 1epurchase a1e to be bLorne
half and half between the plantiffs and the defendants,
and 1t seems to me extremely unhkely that if this
transaction weie 1n tinth a mortgige the mortgagee
wonld consent to bear half the expenses of the 1e-
conveyance

I notice lastly, that 1t 1s not suggested that the
Rs 18,000, the consideration of Exlibit 25 1s not 1 fur
price for the lands conveyed by that instiument

On the whole, therefore, though I have not oveilook-
ed the geneial consideritions to which I ieferred in
Kasturchand Lakhmap v Jaklua Padia®, I am of
opinion that 1n this particulu case upon these particular
documents 1t 1s 1mpossible to avord the conclusion that
the transaction must be accepted s being 1n reality that
which 1n the plainest language both puties declared 1t
to be, viz, a transaction of sale with an option to the
plaintiffs to repurchase

On these grounds, in my opinion, the appeal must be

allowed and the pluntiffs’ st must be dismissed with
costs thioughout

SHAH,J —I am of the same opinion

Appeal allowed
R R
@ (1915) 40 Bom 74
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1516 ORIGINAL CIVIL
January 17

Befors Mr Justice Macleod

SHAVALRSHAW D DAVAP Prantirr v TYAB HAJI AYUB
Derevpant ©

Ceral Procedure Code (Act 1 of 1008) section 89 Order YXIII Rule §
Second Schedule paragraphs 14 15 20 and 21—Cveil Procedure Code (Aet
Y7V of 1882) section 375—Indian Arbitration Act (IX of 1899)—Reference
to arbatration without intercention of Court while suil pending—Procedure 17
enforce award—Award not adjustment of sutt under Order XAIIT rule 3

The plamtiff sued on the 11th of Jume 1915 to recovera sum of
Rs 5353 9 6 as the price of Loods sold to the defendant The defendant 1
Ins written statement pleaded snfer alia that the goods supphed by the plaatiff
were not of the quality a,red upon bs the parties On the 21st of
Au,ust 1915 the parites withont the tatersention of the Court agreed to refer
the matters 1n dispute Ditween them concernmg the contract referred to 18 the
plaint 1n respect of which the suit had been filed 10 the High Court to the
arbatration of M D and R I The arbitrators made thewr award on the 28th
of October 1310 whereby they award d to the plantif a sum of Rs 4001 3 0
with 1nterest at 6 per cent il the date of payment  The award was filed by
the arbatrators on the 10th of December 1915 On the 10th of Janusry 1918
the pluntiff took out a notice of motion for an order that the adjustment of
the suit arrrved at betwern the platif and the defendant as stated 10 the
plantifF's affidavit should be recorded under Order XXII1 Tule 8 of the Cavl
Procedurs Code and a decree 1n accordance therewith should be pa sed The
defendant disputed the legality ot the award on two grounds fust that the

] d therr Junsdiction and decrded hung which s BoF
withm therr power to dec:de and secondly that they refused an
to the defenlant to call witnesses or that after they had gnen hun to
understand they would adjourn the matter to enable hum to eall evidence they
published the award without giving bim any such opportumty

Held (1) the plamtif had adopted a weong, procedure 1 applymg £or
decree on an award under Order XXIII Rule 3
(2) that the defendant was entitled to be heard on the objection
lum under paragraph 21 of the Second Schedule of the Ctwl Proced!
Pragdas v Gurdhardast®h and Ghellabhas v Mandubas® considered
Per MacLeop J —No application can be made to obtan & de
award except as provided 1n section 89 of the Code of Civil Proce
®0 O J SntNo 631 of 1915
® (1901) 26 Bom 76  (1896) 21 Bom 333

opportunty

s rawed bY
ure Code

cree on 8%
dure Act ¥
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of 1908 Under that section the provisions of the Second Scliedule govern
all abitrations 1o & smt or otherwise except such arbitrations as are specially
excluded  An arbitration between the parties to & suit without an order of the
Court has not been excluded and must therefore come under the prosisions
which deal with arbitrations wathout the intervention of the Court

MoTION
Apphication under Order XXIIT, Rule 3

The plamntiff was a flom merchant curymng on
business 1n Bombay unde: the nime and style of Boyee
Spice and Flow Mills The defendant was also a flom
merchant

On the 17th of Maich 191> the defendant agreed to
purchase 758 bags of flour called Atta No 3 at Rs 11
pet big of 196 pounds net Bombay all other expenses
to be paid by the defendant and the payment of the
price was to be made within eight days fiom the
deliverv which was to be taken by the defendant at
the Bovce Spice and Flour Mills On the 22nd of
March 1415 the plamntiff delivered to the defendant
486 bags out of the said 758 bags of Atta No 3§ at the
aforesud Mlls and the price was ecalculated

at
Rs 5,353-9 6

The defendant having failed to pay the aforesud
amount, the pluntiff filed the present smit on the 11th
of June 1915 The defendant in hus wiitten statement
pleaded that the flom supplied by the pluntiff was not
1 accordance With the quality agreed upon and that
the stnfl was rotten wnd relicd upon a report made
by lus own suiieyor

After the written statement was filed the parties
came to 1 anrwngement whereby the matters 1n dispute
between the parties were r1efetzed to the aibitration of
two gentlemen, by name Motilal Dayarun and Ramj

Meghy, appomnted by the defendant and the plantiff,
respectively ’
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The arbitiators made and published then awaid on
the 28th day of October 1915 wheieby they awarded
to the plaintiff the sum of Rs 4,001-4-0 being the valze
of 486 bags at Rs 8-1-0 a bag together with 1nterest at
the rate of 6 per cent till the date of payment, each
party to beur his own costs The arbitrators filed therr
award 1n Court under the Indian Arbitration Act on
10th of December 1915

The pluuntiff subsequently took out a notice of motton
on the 10th of January 1916 and apphed for a decree on
the awud on the basts of the adjustment of the sut
under Order XXIII, Rule 3

Thedefendant disputed the award on two grounds—(1)
that the aibitintors esceeded therr jurisdiction and
decided something which was not within their power
to decide vz, that they eired 1 allowing Rs 4,001-4 0
when the plantiff had claimed Rs 5,353 they not
having the power to 1educe the amount, (2) the
nabitiators 1efused an opportunity to the defendant
to call witnesses or that after they had given lum to
understand that they would adjourn the matter to
enable Inm to call evidence, they published the award
without giving him any such opportumty The defend
ant accordingly 1esisted the pluntiff s application nd
claimed to be heard on his objections contending that
the right procedure sbould be that lud down 1t the
Second Schedule to the Civil Procedure Code

M R Jardine (Advocate-General), for the pluntiff
Strangman, for the defend-nt

Macrgop, J —Tlus 15 2 motion taken out by the
pluntiff for an order that the adjustment of the smt
arrived at between the plammtff and the defendant, 23
stated 1n the plamntiff s affidavt, should be recorded and
that a decree 1n accordance therewith should be passed
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The smt was filed on the 11th of June 1914, the
pluntifi ;1 wing that the defendant might be oidered
and decieed to pay to the pluntiff the sum of
Rs 5,353 9-6 15 the price of goods sold  On the 21st of
August 1915, the patties without the intervention of the
Court 1gieed to 1efer the matters 1o dispute between
them concerning the contict 1eferrcd to mn the plunt
to the axbitratron of Motalal Dayuwm nd Ramy Meghp
The mbitiators made then awud on the 28th of
October 1915 The awud was filed on the 10th of
December In my opinion 1 wiong procedure hias been
adopted  Oirder XXIIT Rule 3 of the Civil Piocedme
Code of 1908 undu which the wpphicition 15 made only
refers to the 1djustinents of swits whollv o1 tn put by
any lwwiul agreement o1 compromise  No application
can be made to obtun 1 decree on wm awaud except as
provided for in section S9 of the Code Thit was
entnely a new section It 1uns 1sfollows —

Sue m wo far av 15 othermie provided by the Indran  Arbatratton
Act 1899 or by any othu law for the tme ban,, 1 feree  all references to
arbitration whether by an order i 1 smt or otherwa e and all proceedings there
und r slinlt be g vernud by the provisions contained m the Second Schedule

If 1t had been intended that a puty mght apply for
vdeciec on n 1w ud under Gi1der XXIIT, Rule 3 that
Rule would have been mentioned 1n sectton $9 along
witlt the provisions of the Sceond Schedule

It 15 suggested that Ordar XNIIT, Rule 3, comes under
the descuption of ¢ wsy other i for the time being 1n
force but theic 15 no reference in Order XNIIT, Rule 3
to ubitiwion procecdings I am aware of the decision
m Praydas v Gudhardas® bat since the Cival Pro-
cedute Code of 1905 came into foree T do not thunk that
deasion cn be any longer binding onme Tt seems that

@} (1901) 2u Bum To
B 23T
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the opinion formerly held good as stated by Fartmn G J
m Ghellabhar v Nanduba:®, that there was no section
of the Civil Procedure Code of 1882 which specinlly
enabled 1 Comt to tahe cognizcnce of a submission to
arbitration of 1 matter 1n 1ssue 1n a smit made pending
the smit other than 1 submission through the Court, or
of an award made upon such 1 submission, and that snch
A submission 1nd award conld only be taken cogmzance
of m the sume smit as an adjustment under section 372
of the Ci1v1l Procedure Code of 1882 now represented by
Order XXIIT, Rule 3 However that may be 1t seems
clear that under section 89 the provisions of the Second
Schedule gosern all arbitrations 1n « sut o1 otherwise
except such abitrations ag are specinlly excluded An
arbitration between the parttes to a smt without an
order of the Court has not been excluded and must,
therefore, come under the provisions which deal with
arbitrations without the ntet vention of the Comt Ido
not see myself why the words “<without the inter
vention of the Comrt’ should mot refer to cases where
the agreement of 1eference 15 made out of Court although
the parties to the agreement are already parties to asmt,
and 1 my opinion section 89 1s now conclusive on the
question

Tt seems oly zous that «f an pplication for . dectet
on an award could be made under Order XXI1I Rule 3
s soon as 1t hag been proved to the Court that there has
been an agreement to 1efer and an awud, the Coutt
would be bound to order the award to be 1ecorded 33
an agreement or compromise, and would be pound to
pass 1 decree 10 accordance therewith, excluding 1l the
provisions of the Second Schedule relutmg t0 the
powers of the Cowt when an appheation 15 made for
a decree on m award Paragraph 20 and the tollowing
paragiaphs of the Second Schedule 1efer to arbiir2tion

M (1896) 21 Bom 835 at p 341
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without the mtersention of the Conrt and under para-
graph 21 whete the Court 15 satisfied that the matter has
been referted to ubrtiation nnd that an award has been
made theieon, and where no giround such as 1
mentioned 01 1¢ferred to in par agiaph 14 o paira-
graph 19 1s proted, the Coutt shall order the awad to
be filed @ shall proceed to pronounce judgment
aceording to the awawd  Paigraph 1k gives the Courts
powel to1emit the awud undel certun cncumstances
to the nbitirtor  Puagiph 1o gives the Courts power
on certun grounds to set aside i awud Theiefore,
1 my opiton there 15 no other luw 2t present in foree
except the Aibitintion Act of 1899 and 4 party wpplying
to the Court for 1 decree on w awud s bound 1if the
ce does not come within that Act to apply to the
Cowtt under the Sceond Schedule

The defcndant now disputes the leZrlity of the award
on twogiounds first, that the mbitiators exceeded then
Jaisdictron wnd decided  something which wis not
within their powe to decide wnd secondly, that they
refased n oppottunity to the detendint to call wit-
nesses or that fter they hnd given him to understand
that they would adjouin the matter to enable him to call
evidence they published thenr awwud without giving
him wv such opportunity I think the defendant 1s
cntitled to tuse those objections wnd be heard upon
them Therctote the applicition by consent 1s now
to be tacted 23w pphication under paragraph 21 of the
Second Schedule tnd can be set down for hearing on
precipe 1n order to decide those questions Costs to
be costs n the pplication

Attorneys for the pluntifl Messis Vachha § Co

Attorneys for the defendant Messrs Mulla §
Mulla

GGXN
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APPELLATE CIVIL

Before Mr Justice Batchelor and My Justice Shah

Tue SFCRETARY O} STATI FOR INDIA IN COUNCIL (oRrren:
Derenpast) ArryilanT ¢ GUIANM RASULI  GYASUDIN RUWA
(origNAL 1LANNTIFF ) RESPONDENT ©

Ceerl Procedure Code (Aet 1 of 1008} section §6~DNotice of sutt—S
agamst Government—Gorermment  threatenng to demolish property |
aubject of suwt—Swuit rwathin Lo months of the notice

On the 2nd May 1912 the plamtill gave notice to Goverument und
section 80 of the Civil Procedurc Code ( Act \ of 1908 ) of a st which
mtended to file tur o declimtion of ownerslup of curtam propert) Short
afterwards the Mamlatdar threatened to demolish the property which was t
subject natter of the notice The plamtiff thereupon fled the pre eutst
agamst Government on the 19th June 1912 The defendant contended th
the sm¢ was bad under section 80 as having been institsted withmn t¥
tnonths of the date of the notice

Hell that the suit was not bad under section 80 ma much as b
defendnt s agent had dunng the currency of the motice threatened
demolish the property 1o dspute

APPEAL against the décision of J D Dikshit, Distuic!
Judge of Thana

In fiont

The pluntiff owned a hounse 1t Badlapul e

of the house was an open piece of land, on whnelt
erected a padvr (1 roofed yerandah)

On the 13th January 1911, the Assistant
gave a notice to the pluntif under sechon 202 of the
Bombay Land Revenue Code calling upon hum 10
temove the pado as the land belonged to Government

On the 2nd May 1912, the plamntiff gate notice Of
suit to Government under section 80 of the O
Procedure Code

Collector

© First Appeal No 187 of 1913
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Shottly afterwuds, the Munlhitdu thicitened the
pluntifl thit he wis going to demolish the padia

The pluntil thereupon nstituted the present swut
on the 19th Tune 1912 priving for 2 decluation thit the
land m dispute belonged to the plamtiff ind for in
inyunction restrumng the defendant from interfening
with the pluntifl 1n the enjoyment of hig property

The defendant contended wefer alra that the st was
bad for want of notice undet section 80 tor

mote thin
two months before the filing of the suit

The District Judge held that the land in dispute
belonged to the plamntiff and decreed the sut 1 plamnt-
1f’s favomr  He leld thit the swut was not bad for
want of proper notice under section 80 of the Civil
Procedure Code on the following girounds —

In the pre ent case the proper legal notice was siven and while the notice
was running demolition of the Lulding was threatened  In the notice given
the relief 1ntended to be rouglit1s mentioned 1 the declaration of the plamtiff s
ownership and an order of the Court allowing him to retain lus building
In the plant the additional ielict sought 13 by way

of an munchon
restraning the defendant from demoli hiug the buldin,,

New  arcumstances
came into exmstence amce the piving of the uotwe and an mumnent and

ymmediate 1njury to the property was apmclended  Just as a party
1 bound not to brin,, a smt before the cxpiration of the pertod presenbed
1n the same way when a notice 18 already gisen by 1 paity it rcems to me
to be the doty of Government to wait till the expuy of that penod other
wise anomalous re ults would tollow Here 1 man 13 precludud by law
from wstituting the swt while the notice 18 runmng and con equently
obtaing on njunction and there the oficers would effect the mscluef
before lic can run for relief to o Comtof Justice
opraton was never contemplated by the Legislature  The learned Government
Pleader relind upon the following ca es  The Secretary of Stite s Gajanan
(13 Bow L R 273 35 Bow 365) Sakkaram v Secretary of State
(14 Bom L h 353) and the observaticusat p 1151 of Nagwnlal v The
Oficsal Lssignee (14 Bum L R 1148) wlule ou the other hand the plaintfTs
pleadir relied on the ratio drerdends 1n the last mentioned cse I myself
went through many other ca esmcluding I L R 7Cal 499 15 Cal 259
29 All 567 14 Bom L R 577and 12 Bom L R 825
cases notice a3 nquired by law had been given

Such & result 1 my

In none of these
In the pre ent ca e the notice
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wan given but the sust was brought before the expiration of the two monthy
period  The rulngs in these cases therefore have hardly any application
to the present c1se

The defend-nt appealed to the High Court
S S Patlar, Government Pleadet, for the appellant
M R Bodas, for the 1espondent

BATCHELOR,J —This 1s an appeal by the Secretary of
State who was the defendant 1n the onginal smt  That
suit was bronght by the plunt:ff for a declaration that
a piece of land forming an open space 1n front of lus
house belonged to lum and for 1 peipetual injunction
1estruning the defendant from interferng with s
enjoy ment of 1t

Of the thiee pomnts niged m appeal by the lewrned
Government Pleider, the fist1s the question of fact
whether the plamtfl hnd proved lus title Now the
evidence 1n fuvow of the pluntif upon this point 18, 1t
1s not disputed, suflicient and convincing, unless the
effect of 1t cn be removed by the consideration which
formed the basis of Sut Chatles Saigent’s decxswn;ll
Framyp Cursetn v Goeuldas Madhowy,® whete the
learned Cluef Justice pomted out that this country
shght acts of user wete 1nsufficient fo grved tatl
land by adverse possession  That, howevel W’IS‘:
very different cise from the one which we are not
considering o1, 1t Was a case whete 2 priv ate pl'ﬂnd
il compluned that his land had been encroach;ﬁ1
upon and the private defendant justificd the encroat "
ment by pleading that adverse possession had gl‘:h
am title to the property Hete weare dealmg ™ .
the elum to 1 prece of land situated 1n 2 viliage Wlufée
has not been surseyed or measured The only eviden .
open to the plaintiff to establish hus tatle wonld be 1°

e to

M (1892) 16 Bom 338
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evidence of user s lie has given, and the ncts of user
are,1n my opimon, of 4 fu more significnt ndim-
portant chalacter than those which weie before Su
Charles Sugent I agiee with the leuned District
Judge 1 thinking that the evidence adduced by the
plaintiff on the question of title proves the plaintiffs
case on that point

That bewng so, the second objection rused by the
appellant seems to me also to ful The objection
18 based upon Atticle 14 of the Lamitation Act and
section 202 of the Bombav Land Revenue Code Bug
admttedly the order mude by the 4ssistant Collector
under section 202 of the Bombay Land Revenue Code
was made without ynrisdiction and was m 1w and 1n
fact 2 nullity 1f the land was—as we now hold that it
was—the pivate property of the plaintiff Since, thete-
fore, the Assistint Collector s oxder was  nullity, 1t
was not incumbent on the plantiffl smng for this de-
claration, to p11y also that that order should be set
aside sec the case of Swannanna ~ Secretary of
State for India™ and the obsetvations of M1 Justice
Batty n the cwe of Baliant Ramchandia v The
Secretary of State®

There temuns only the thind point taken on behalf
of the appellant by the lenined Government Pleader,
and that pomnt tuins upon section SO of the Cival
Piocedute Code which iequires 1 plmntifl smng the
Secietury of Stite to give two months notice before
the smt 15 wnstituted  The pluntff gave the notice
required on the 2nd May 1912 But on the 19th June
1912 1¢ before the expuy of the two months, he filed
this present suit At st sight, theiefore, the suit
would scum to be bad for want of due legal potice
Bat the pluntili justiies lus smit on the ground that

@ (1900) 24 Bom 433 ©) (1905) 29 Bom 480 st pp 488 489
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dmng the emzency of his notice he was compelled to
precipitate the nstitution of lus suit by reason of the
fact that the defendant’s agent, the Mamlatda, thieaten
cd to demolish the pioperty which was the subject
matter of the smt It 15 not dented in nppetl that, 28
a mtter of fact, the Mimlatdu Qid threaten this action
In that stite of the ficts T thunk that the suit 15 not bad
under section 80 I agree with what was sud m
Seeretary of Statex Kaldd han® to tlus extent that the
words of scetion 80 conntenance no distinction based
only on the cluss ot chatcter of the suit filed, whed 1615
filed, as hete, wgunst the Secietus of State But, m my
yudgment, the section 18 mippheable on the present
facts not by 1enson of the puticulu character of the
swit, but by rewson of cucwumstinees which wonld
equally apply to v kind of smt For, followms
M Justice Cunningham’s exposition of section 424 of
the Code of 1877 which corresponds with our present
section 80 I am of opimon, s I sud m Naguld!
Clhulal v The Official Assignee, Bombay,® thit the
object of section SO1s to enable the Secretary of Slnt;
who necessu1ly acts usually through agents, tme mt
opportunity to reconsider his legal position when th

position 1s challenged bv peisons alleging that soe
official order liis Leen 1llegally made to theu prejudice

If then, that 15 the object of the section wlieh :)1:
terms allows 2 private hitigant to sne the Secietly nd
State for 1ediess, 1t Aappers to me undesirble to e‘{:liwe
the meaning wnd scope of the section so 18 t0 pro red
this 1esult that ilthough ptiyvate peisonis empow flce
to sue the Secietary of State after two months 10 lw‘:
yet the Secictuy of State s ngent dunng the C“”eme
of the two months 15 to be permatted to dcatm)t he
mater1al object which 1s the very subject matter © on
sutt  Inmy opimion to plice this constuction P

@ (1012) 37 Bom 43

@) {1912) 37 Mad 113
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sectton 80 18 to attribute to the Legislature an m-
consistency which ought to be avoided In rexding the
section, as I now read 1t, 1t appears to me that full
effect 15 g1ven to 1ts object and intent, while the opposite
construction lends durectly to inconsistency and
mjustice  Itis small gun to a private person to enact
that he may have redress against a defendant ifter two
months’ notice 1f, during the currency of the two
months, the defendant 15 allowed to make redress
mmpossible The nght of smt, which 1s expressly
granted by the Legislture cannot, 1n renson, be defer-
red until 1ts exercise s become illusory Tlus view
hag the support of the observations iecorded by Mr
Justice Chandavarkar wnd Mr Justice Heaton in the
case of Secr etary of State v Goyanan Krishnarao ®

No other point has been taken 1n this appetl by the
appellant, and I am therefore, of opinion that the
appeal fails and should be dismissed with costs

SuAH, J —T am of the same opimion

Appeal dismussed
RER

APPELLATE CIVIL

Bepors Sir Basl Scott Kt Chsef Justice and Mr Juttice Heason

GAUTAM JAYACHAND GUJAR (or1GinAL PLAINTIFF) APPELLANT ¢ MAL
HARI mr BAPU BHONG (0ri1GINAL DEFENDANT) REsronpent ©

Delkhan Agriculturists Relief Act (XVIT of 1879) sections 3 clause (y)
and 10A—Suit for possesuon under a sale deed—Contemporaneous lease—
Nature of suit—Intention of parties

Tho plunhf relying on us sale deed of 1887 sued to recover po es 10n of
theland n ¢ alleging that the d fendant held 1t as Ins tenant under a lease

@ (1911) 35 Bom. 362 st p 365
® Second Appesl No 7 of 1915
D8
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of even date with the sale decd The deféndant pleaded that Ins father and
not the plantuf was the purcheser under the deed of 1887 that the plamtf
was the savhar (creditor) who advanced money and the payment of interest
was seeured by the contemporaneous lease  Both the lower Courts went mto
the question of intention of the parties under section 104 of the Dekkhan
Agrienlturists Relief Act and found the defendant s c1so established on facts
On appeal to the Hhgh Court

Held that the case was nghtly disposed of under section 10A of the
Dokkhan Agnicultunsts Reltef Act  The nature of the sut under clau e (y)
of rection 3 of the Act should not bo determined by the frame of the plawt
bug by the allegations of the parties which rased the question of mortgage
or 110 niortgage

SrcoND appel against the decision of B S Broom-

field, Assistant Judge of Poona, confirming the decree
passed by H K Mehta, Subordinate Judge 1t Baramat:

St to 1ecover possession
The 1and 12 swit originally belonged to one Achyut

Achyut executed a sale-deed 1n favour of the pluntift
on the 15th January 1887

On the same day the Jand was leased by plambff to
defendant’s fither Bapu who had been Achyut's tenant
Other leases were given to Bapu wnd the defendant
fiom time to time, the last of which was dated the
12th November 1908

On the strength of the lease of 12th November 1908,
the pluntiff sued to recover possession of the 1and from
the defendant

The defendant contended that his father, and not the
plaintaffl was the purchaser from Achyuf, that the
pluntiff was the savhar who advanced money and the
payment of interest was secured by the contemporane
ous lense

The subordinate Judge went into the question of
mtention of the parties under section 10A of the
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Dekhhan Agriculturists’ Relief Act, and held that the 1916
1and was purchised by the pluntiff 1n his own name GAtTAN
on behalf of the defendant s father, the plaintiff agiee- J"‘:‘m"
ing to reconvey on payment of purchase monev He,  Mautant
therefore, allowed the defendant to redeem the land

The District Court, on appeal, confirmed the decree
The pluntiff preferied a second appeal

D A Khare, for the appellant

K H Kelkar, for the 1espondent

ScotT, C J —The pluntiff clums s the owner of the
land 1 suit under a sile deed executed 1n lus favom by
the previous owner Achyut 1n 1887, and as such owner
cluims possession of the land trom the defendant who
he alleges, becume his tenant under a lease of even date
with the sale deed The defendants case 13 that his
father, and not the plaintiff, wis the pwichaser from
Achyut , that the plaintaff was the swvkar who advane-
ed money and payment of the interest was secured bv
the contemporineous lease The defendants case has
been substwuntially held to be established on the facts
by concurrent findings of two lower Courts and we are
bound by those findings

The question of lInww however his been raised whe-
ther thisis v swit 1n which the real iniention of the
puties to the lewse can be mmvestigited under see-
tion 10A of the Delhhan Agucultmuists Relief Act as
Dewng ~ smt for possession of mortgaged property with-
1n the menning of section 3 (i) of that Act If strictly
rexd 1t may be furly argued that that cleuse () should
only 1pply to suits where the pluntiff sues s mort-
gagee for possession of the mortgaged property Bat
the Delhlhan Agniculturists Relief Act mnust be read as
a whole, and s part of the Del khan Agricultunsts’



400

1918

GavTAX

FAYACHAND

v
MALHARL

THE INDIAN LAW REPORTS [VOL AL

Relief Act we have section 10 A which says “ When
ever 1t 1s alleged at any stage of any swit or proceeding
to which an agriculturist 1s a party that any transaction
1n 1ssue entered 1nto by such agriculturist or the person,
1f any, through whom he claims was a transaction of
guch a nature that the rights and liabilities of the parties
thereunder are triable wholly or in part under this
chapter, the Court shall, £&¢” Now the 1llustrations to
that section, namely, 1llustrations (@) and (c) show that
the intention of the Legislature, when tlus section was
enacted, was to apply the provisions to smits by 2
money-lender smng to enforce either 2 lease or 1 sale-
deed agunst an agriculturist though the instiument
sued on was 1eally according to the intention of the
parties 1n the nature of a mortgage That 18 exactly
the case we have heie and thercfore, 1eading clause ()
of section 3 by the light of section 10A, we must con
clude that the mtention of the Legislature was that the
nature of the suit under clause (4) should not be deter
muned by the frame of the plaint, but by the allegations
of the paities which raised the question of mortgage OF
no mortgige That being 8o, we think 1t cannot be
doubted that the question raised upon the lease contem
poraneous with the sale-deed of 1887 1s a question which
must be disposed of under section 10A It has been 50
disposed of by the lower Courts, and therefore, the
point of Iaw which has been raised must be decided 10
favour of the respondent We affirm the decree 20
dismiss the appeal with costs

Decree confirmed
JGR
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Before Mr Justice Beaman

BAI BHICALJI axp avoreer (Pranvmirss) » PEROJSHAW JIVANJI
KERAWAULA (DerevpaANT) ©

Nuisance—Legal musance—Erection of korse stables when a nuisance—The
Indian Easements Act (V of 1882) section 16—Degrees of nuisar e—
Value of expert medical evrdence i a case of smmsance—Considerations of
policy or abstract public rights  outsde the scope of inquiry—License from
the Mwmewal Samtary authorities for erection of stables no defence in an
action for nusance—The Indian Specifi  Relref Act (I of 1877)—Relief
by wpunction as well as damages—Plaintiffs suing as trustees nterested in
reversion and as resdents—The Cual Procedwre Code (Act V of 1908)
Order I Rule 1

Prior to the yoir 1903 the fu t plantiff was absolutely entitled to and
possessed of a prece of land with 1 house standing thereon situate at Thakur
dwar Road Bombay By an Indenture of bettlement dated the 12th of
January 1903 the first plantiff conveyed the ud property to herself and
her husband the sceond plamtiff apon trusts for the | enefit of herself and her
lwsband and theirr 1ssue  The defendant was the lexsce for a penod of
21 years commencing from 1st of January 1911 of an open piece of land
adjoming the property of the pluntiffs and sitnatc on the easteru mde thereof
The saxl piece of land was fortnerly nsed for many yeirs and as the defendant
alleged for néarly a century for tetherng bullocl s and heepung | ullock carts
up to the year 1908 when such user termnated In October 1913
the defindant erected a block of stibls  parallel to the length of the
plamtifls houso and at a distance of about 20 to 35 feet therefrom for
the accommodition of 75 horses to which was added another tloek for
the accommodation of 35 hack carnages The pluntffs complamed that
the stables erccted by the defendant rendered thewr house uncomfortible and
unhealthy ani con tituted & erious nusance  They also alleged thatin conse
quence of the nusance  the tenant on the first floor vacated the same and that
the plamtill and therr famly suftered 1n health and were obliged to remove to
another liouse  The plantffs suel i therr double capacty as trustees
wterestud i the reversion and as actoal residents praying for a perpetual
junctin to resteun the defondint from the eontinuance or repetition of the
saud musance and for damagesin the sum of Rs 1221 for nusance caused
up to the date of the st orin the alternatiso for & sum of Rs 15000 as
damages for the depreciation in value of the plantiffs property by reason of
the sad nmsmec

°0 € J SutNo 1288 of 1914
P11
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The defendant demied that the stables were o nusance 1g law and pleaded
without prejudice to his afor sad contention—(1) that the nuisance complamed
of had been acquired by him as an ersement (2) that the stables were crected
1n accordance with the Bye laws of the Bombay Municipality and the hcense
for tmng them as stables wag granted to lnm after the sud premises were
iospected and due 1nquires made by the Municipal Comuussioner and the
Health Officer of Bombay and (3) that the plantiffs were not enhitled to sue
1 therr double capacity

Held (1) that under the Indian Easements Act whatever easement may
have been acquired by the owners of the land to cause a nuwance to the
adjacent servient tenement by the tethermy of bullochs on the vacant land
admittedly came to an end 1n the year 1908 1¢ copsiderably more than
two years before the nmsance complained of came 1nto existence and before
the date of the suit

(2) that the nuisance complained of by the plambifs was totally different from
the nuisance which prestously existed and on general pnneiple the defence of
easement could not be sustamed

(8) that 1f the nuisance existed 1t w1g no answer to say that the defendint
had d to the latest req of the 1 Samtary authontis
and had done every thin, 1 lua power and taken all reasonable precantions to
prevent its existence

(4) that the stables erected by the defendint having regard to their sizé and

thexr distance from the dwelling house of the plamntiffs conetituted 5 DWSINE
1of

(5) that having regard to the comprehensive language of Order T TRule
the Civil Procedure Code of 1908 there could not be sny objection 10 the
plamtiffy sting 1o therr double capacity and that the plantiffs were enhtled
to obtain relief by wav of injunction and damages

A legal nunsance 15 other an evasve shiftm,, and iwntangible thg hard to

b,
be pianed down by a verbal defimtion It must always be conditioned by
have regard to the
he mture of

Brudgman®

tune and place snd errcumstances and the Court shall
station 1 life of the plamtiff and Ius family and the locahty andtl
the umsance complained of  Walter v Selfe® and Sturges ¥
referred to

Where the nussance was of the kind to 1njure the health or seniously 1]
the life of those complainng of it the Court would not hesitate to pre "
1t by way of wjunchon but where the nwisince went no further o
dimimsh the comforts of human hife there would alsays e a question whether
the Court would proceed against him who causes that nusince by mjunetin

perl
vent

or compensate the sufferer 1 damages

y
® (18,1) 4D G &S 315 at p 37° () (1879) 11 Ch 1 &
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1In the absency of statutory enactments no general considerations of mere
polier  or rather abstract public nights e1n be allowed to prevail agamnst what
the law recogmses and Always has recogmsed as the legal nghts of the
ndivdual

The Atiorney General s The Town Council of the Borough of Birmingham m
referred to

Acrtion for nwusance

One Bu Bhicup, 1 Pausee 1ndy (the Ist pluntiff) was
absolutely entitled to and possessed of A prece of land
with two bwldings standing  thereon, situnte at
Thalmdwa, Bombayy On the 12th of Jwnumy 1903
she conveyed by 1n Indenture of Settlement, the sud
popetty to lLiewself and her husband, Downbjt Framp
Kumina (the 2nd pluntifl), upon certun trusts, for the
benefit of herself and her husband and theu issue

To the ¢ast of the sud hiouse was an open piece of land
on which stood 1 small shed which was used as 4 fuel
depot, \nd a small groundfloor bwlding used for
shops  The test of this Iind was vacant nd was used
for 2 number of yeus for tethering bullochs and Leep-
ingz bulloch euts The defendint took 1 lease of this
land fo1 21 veus from 1st of Janunary 1913

In December 1912 the pluntifls were informed that
the defendant intended to demolish the structures
standing on the sud land, and 1n theiwr plrce to erect
stables fo1 hachney cauninges and horses On231d Decem-
ber 1912 the pluntiffs by theiwr solicitors letter +wrote
to the defendant complmining of the nuisance that was
likely to be caused to the pluntiffs’ property, and re-
questing the defendant to refrun from erecting the
intended stables Correspondence therenpon passed
between the pluntiffs’ attoinevs and the defendants
attorney s, and the latter demed on the Sth of August

1913 that the stables when erected would prove to be
nuisance

f) (1858) 6 W R 811
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In October 1913, the defendant completely erected
a block of buildings on his own land covering 050 square
yards, parallel to the whole length of one of the afore
sard buildings of the pluntiffs, and at a distance of about
20 to 30 feet therefiom for the accommodation of 7o
horses Beyond that he etected another block for
nccommeodating 35 hachney cairinges

The aforesud bulding of the plaintifls consisted of
1 groundfloor, and three upper floos The planiifs
with their family resided on the 2nd and 3rd flool
while the rest of the house was mn the occupation of
their tenants The 1ent derrved from the ground nd
the 1st floor was 1espectively Rs 80 and 100 per month
The portion of the house m the occupation of the
plantiffs and their family would have fetched aecord
1ng to the pluntiffs, 1f let, a rent of Rs 120

In pama 8 of the plunt, the plamntiffs summartsed
their cause of action thus —

The use of the sad buildings as stables 19 a source of contipuous nowes
due to the stamping and 1iching of Lorses ratthng of the stable gear the
grooming and strokin,, of the horses by theu attendants and the washin
carniages and horses 1 the open yard and n also being a source of offen
sivo stenches ansing from the droppings of the horses and the stable hifter
The sasd droppings and the smid Dbtter attract huge masses of flies and the
storage of grass and fodder attract large numher of rats and the sy armog
of flies and rats s carriers of dangerous discases has proved detrmental and
dangerous to the health of those occupying the plantiffs premuses ncluding
the plamtiffs and their family

g of

The plaintiffs complaned that the aforesaid circuim
stances rendered their adjoiming house uncomfortable
and unhealthy and that the stables constitnted
nwsance, and that in consequence of the sud nmsnce,
they nnd the members of their famly suffered 1 health
and were obliged to 1emove to another house for
some months They further stated that the tenant o1
the first floor vacated the same 1n consequence of the
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sud nwisnce and that they weie untble to find
tenant for the 1st floor The plamntaffs instituted on
the 14th of Novembe1 1914 the present suit complaining
that the nwisance created by the defendant, cwused injury
to the pluntiffs both in person wmd property The
pluntiffs prayed for—(a) a perpetual injunetion to re-
strain the defendant fiom using his buildings s stables
50 1s to constitute a nmisince, and from the continuance
or repetition of the sud nwisance, (b) fo1 dimages 1n the
sum of Rs 1,221 for the imjuty caused to the pluntiffs,
(¢) for damages 1n the alteinative for depreciation in
the value of the pluntiffs property in the sum of
Rs 15,000

The plaintifls’ dwelling house 1an north and south
and faced east and west The defendint’s stables ran
along the east frontge of the pluntiffs house

The defendant demied that the stables constituted an
actionable nwisance and relied upon the fict that they
were erected in accordance with the Bye-luws of the
Bombty Mumerp thty and that 1 icense was given to
him nfter due 1ngquinies were made by the Mumeipal
Commussioner and the Health Officer of Bombay on
« protest being lodged by the pluntiff himself With-
out pireyudice to his sud contention the defendant
plended that the nwsce compluned of had Dbeen
acquued by him a3 wm eisement In support of s
pley of easement he lleged that for nearly 1 century
prior to 1908, the land was used for tethering bullocks
and keeping bullock earts and 1t w1s 11 an extremelvy
msamtuy condition, the smells ausing then being
more noxious and offensive than the smells ansing
fiom the stbles which were, however 1ept cleanandin
good order and were mspected everv dav by the Health
deputment  The defendant also contended at the

hearing that the pluntiffs were not entitled to sue
then double ¢ iprcaty
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The pluntiffs ind the defendant 1elied upon expert
medienl evidence m support of then iespective con
tentions

Bahadurjt (Acting Advocate General) with Desal
fo1 the pluntiffs

Junnah and Wadia for the defendant

BEAMAN, J —This was 1 claim by the plantiffs for in
junction and damages, or damages in the alternative,
agamst the defendant, Keinwalla, on nccount of the
nwsance alleged to be caused to the pluntiffs by the
stables of the defendant The pluntiffs e husbind
and wife, the lndy owning the tenement building which
18 alleged to suffet from the nuisince This house w1
bwlt 1n the yenr 1907 and Mis Blucuy Kumana, the
first pluntiff has smce settled 1t on tiust 1n the
meantime she wmd her husbund, with then familv,
resided up to « tecent period on what me called the
second and thud floors of 1t The swmt therefore, 15
brought by the pluntifls 1 then double capacitys that
15 to sv3, as trustees interested 1n the 1eve1sion and a8
actual 1esidents The house consists of four floors
The ground floor 1s let to tenants of the humbler
classes  The first floor nsed to be let to Mr Ratrah 1t
a rent of Rs 80 » month The secondand third ﬂOOlfi’
as I have smd, were occupied by the plamhiffs atlllw
their farmly The defendwnt obtuned a Jease of p
adjoinmg opcn land, on which formerly bullochs nse
to be tethered and bullock carts kept The evidence
1s that there was 1 shed and may be a shop oOF two DII:
that otherwise vacant land before the defendant b
his stables there These stables were completed 1% ';:
about October 1913 The stables cover 550 squaté y“; o
and accommodate seventy-flve horses There m‘e‘;‘;t
half as many hack curiages which have to stand a "
the stables and are washed and cleanedon the sp
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reseived for that purpose The distance roughly
between the defendnt’s stables and the pluntiffs’ dwell-
1ng house may be sud to be anything between twenty
and thuty-five feet  Vanous points i respect of which
complunt 1s mnde as for example the washing
stand, aie considernbly more distant  But 1t 15 quite
unnecess1y to go 1mnto minute detals of that hind

Spealang generallv the case opens on the admatted
facts that this laage stable has been biought into
existence within 4 very short distance indeed, of the
plamtiffs  dwelling-house The pluntifis’ dwelling-
house runs notth and south and faces east and west
The stables 1un 2long the east frontage of the plaintaffs
house

The defendnt s first Line of defence was that the
nuisance compluned of hid been rcquured by lum as
an ewsement This 1ests upon such evidence as has
been led to show that before the erection of the stables
the 1and on which they now stand was used for tether-
g bullochs wnd Allowing bullock caits to stand when
not 1n use The evidence shows that while so used
the 1ind was probably 1n an exticmely msanitaiy con-
dition, and doubtless, 1esidents 1n the vieinity might
have been expected to suffer at least as much incon-
vemence fiom the smells ansing fiom the uses to
wlhieh the land w1s put then 2s from the smells wising
from the uses to which 1t 18 now put Reference was
made to the case of Crump v Lamber {™ 1 support of
the proposition that 1 right to canse 1 nwisinee might
be wequuied s an easement Tins proposition of law
has Deen lumed 1n the Bombwy High Court in
the aise of Kashinath v Nwrayan®  If howeser,
the defence 1s to 105t on easement 1t must be goveined
by the Indiwn Tosuments Aet and the provisions of

(186731 R 3Ly 40 € (1897) 22 Bow 831
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section 15 of that Act axe fatal to 1t  Whatever ease
ment m1v have been acquized by the owners of tlus
land to ciuse 1 nwsince to the adjacent servint
tenements by the tethering of bullochs, &e, on the
vacant land admittedly cume to an end in the yeu 1908
That 15 consideribly mote than two yeats befote the
nwsance now compluned of caume into ewistence and
before the date of the suit Every perrod of twenty
veals giving a 1ght of ewsement under the Indin
Easements Act must end within two years of sut
Moieovel, the musances complaned of being of 2
totally different character, that defence could not, on
gene1nl puneiple, T think, qurte apart from the spectal
objection I have mentioned, be sustauined

Nor 15 there anything 1n the defendant’s contention
that the pluntiffs cannot be alloswed to sue s tiustees
to protect the 1eversion and «s tenants mymed by the
nmsance The plaintiffs aie landlords in 1espect of
2 considerable portion of the house and they ue
residents in another portion of it They clumed to
have suffered actual loss of ient by 1eason of this
nwisance and the consequent withdrawal of tenants,
and they hkewise clum to have suffered considerable
personal discomfort and injury as residents In mj
opion, thete can be no objection to therr smng 1m the
double capacity having regud to the comprehenste
Ianguage of Order I, Rule 1 It 19 true that some dufficulty
mght be experienced 1n defining micely, for the pu
poses of estum iting damges between such loss 18 they
may hueincuized n their character ns residents by
actual loss of rent, nd prospectively by the genernl
depreciation of the property, and the consequent 1LY
to the 1eversion These technical distinetions, howevel
mteresting theoietically, do not I thnk, occ1son
much difficulty in practice What 1eally has to be
nscertarned heie 1s whether the stables compluned of
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ae a nuswce, and, 1f so, to what 1ehef me the
plamntiffs entitled

Now, in approaching o question of this kind we
may safely be guided by the often quoted passage in
the judgment of Kmght Biuce V O 1in the case of
TWalter v Selfe,® not thit I think there 15 any great
diffienlty in disentangling the elements which aie the
legal ingredients of nuisance orany gieas need of ex-
anumng the numeions eliborate attempts at defining
and dwstingwishing the principles which are to be
found i the judgments of many vely eminent
Engligh Judges It 1s tine that o legal nuisance 18
1ather an evasive slufting nd intangible thing, hard
to be pinned down Dby 1 verbal defimition It must
always be condationed by time and place and ciicum-
stances, and 1t 1s little better than \ truism to say,
as Loud Thesiger sudn the cise of Stuiges v Brdy-
man,® that ‘what wonld be 2 nwmsauce 1n Belgrave
Squae would not necessalily be so in Bermondsey ” It
19 still moie difficult 1n 1 caty Il e Bombay, where the
nodces of life  the habits and the whole sanituy ap
paratus of about eighty per cent of the vast population,
would hardly be accessible to what 1s otdinarily meant
by nuisance 1n the English Inw at all, to put anything
11l e meerse and legal limits to the notion of nwisance
Doubtless what would be 1 very real nwisanece m -
select and 1efined 1esidential quarter would not be 2 nui-
since 1n o slum  and what possibly ten per cent of the
population of Bombay might genwnely feel to be a
nutsance would never oceur to the minds of mnety per
cent of the population to be a nwsince 1t all  There
19 probably hudly any paut of thus exty, except specially
seleet 1esrdential quarters outside what may be called
the natave limts, wWhere the bull of the mhabitants are
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not daily and homly exposed to malignant odours and
incessant noises Considerations of this kand mnle a
deciston of such a case, as I have before me one of much
difficulty Tt 1slso one of considerable 1mpoitance,
I thinl, to the public It mught, on a first view, be
thought to mvolve something moie than what 15 m
1ssue defimitely here between the parties, namely, the
much wider question how far the comfo1t of the indiv1
dual must be subordinated in certain cncumstances
and certun conditions to the convenience of the
general public Sucha consideration does not really
arise 1n a Court of law That was very emphatically
1a1d down 1 the case of The Attorney-General v The
Town Council of the Borough of Burmungham® Tt
would naturally be contended on behalf of the defend
ant 1 a case of this kand that we must hate public
stables 1n the city of Bombay, if the pubhc aie to have
the convemence of the use of hach carringes, and 1t
will surely be ashed, where are these stables to be put
and how can they be mamntained at all, 1f any discon
tented nd hy persensitive resident in the nelghbourhood
can come mto Court, and, after estabhshing ome OF
two facts showing that the average comfoit of the
citizens of Ius class has been shightly mvaded, obtain
an mjunction which would result in closing the stables
The answer to all this which «t fist sounds e
plausible, 1s simply that should theie be My such
pressing and urgent need, that 1s the business of the
Legislature and not of the Courts The Legisl e can
provide for what 1s necessary m the interests of the
public generally by Statutes wnd the Courts must ohey
and enforce such Statutes But mn thewr absence ’:0
general considerations of mere policy 1 rather 1 ,t
stract public rights can be allowed to prevul aguns
what the law r1ecognises, ind always has 1ecogmsed, %8

M (1858) 6 W% R 811
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the legal 1ights of the individual Keeping this 1915
prneple clearly 1n view will assist us not only to  Ba Bricamr
naurow down the case with which I have to deal but to Pznojv’sm“
understand better the himitations thus imposed upon — Jivaan
persons situated, as the defendant 1s situated, 1n 1egud

to the 11ghts of others in then immediate vicimty For,

I trust that I have pow made 1t clen that the only

question I have to answer 1sreally an estremely simple

question of fact nimely, whether the stables built and
muntained by the defendnt do constitute a nuisance of

such 1 1e1l chuacter 15 would entitle the pluntiffs to

telief 1n 1nw against 1t In answening that question I

shnll coitunly not omit any of the considerations T

lLave 1ndicated 1n the foregoing observations I shall

hate due regud to the station in Iife of the pluntaff,

Do1by Fraump Kumana, and his family, to the locality

of the stables and the naturc of the nwisance com-

pluned of I shall 1lso have to consider whether in

view of the mdubitable fict that the greater part of

what I mrv call the natrve city of Bomby 1s peryvaded

and peimeted 1 all duections by smells and noises,

the nwisance caused to the pluntiff, as he alleges by

these stables, 1s mote than 4 fanciful nusance It wall

have to be measured by standards sumitable to the
cncumstances and conditions I have stated and not con-

fined to elegwt refined and daunty modes of hife

I may 2t once brush away 1bout sixty per cent of the
evidence 1 the case 18 bemng utterly useless That as
almost 1ny11bly the result of these strenuously con-
tested suts I could wish that 1t had been possible to
confine the trial within a narrower compass But in
dealing with an alleged nuisance, 1t 1s very dufficult at
an earhy stage of the case, indeed 1t any stage until 1t
18 nearing completion, to s1y what effect evidence
wlich 1s about to be offered mav or mav not have upon
some ono or other ingredient of the total notion of
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nwisance, but 1t 15 quite certun that the defence has
rather misconcerved one aspect of nuisance  Virtually
the whole expeit evidence of the Municipal Health
Officers, brought here in support of the defendant’s case,
goes no fuither than saying that the stables, Lept as
they are kept, do not constitute any danger to the hfe
o1 health of the pluntiffs and then famly Now,
all nuisances there must be many degiees Thete may
be nwis inces which endinger life , theie may be others
which endanger health , and there may be, agun,
nuisances which do no moie than diminish the com
forts of the plamntiffs But the last class, no less thin
the fust two, 2e undoubtedly nwsances, and theie 18
no distinction whatever 1n puneiple between them
that T can see beyond this, that I appiehend that where
the nmisance was of a hind to mjure the health or
ser1ously imperil the life of those complaiming of 1t, the
Court would not hesitate to prevent 1t by an 1njunc
tion, but where the nwsance was of the third Land,
gomg no further than dimimshing the comforts ©
human hife, there would always be 1 question whether
the Court would proceed agnnst ham who causes that
nuisance by mjunction or compensate the sufferer 10
damages Before 1ttempting to appieciate the evidence,
vely brefly, for what 1t 18 worth, let me s that
almost the whole of 1t becomes supetfluous when ¥6
consider the wdmutted facts I cannot myself concer¥e
how 4 large stable of this kind, standing within twenig
or thirty feet of 1 gentleman’s dwelling-house, CO“I
possibly e anything less than 2 numsance How muct
of a musance 1t might be would depend entirely “Poln
the sensibilites of those occupying the adjicent drwell-
ing-house But that 1t must be a nwsance to som;
extent nppeus to me pruma facee almost certan
do not se¢ how sev enty-five horses stabletd on 250 squre
vards of land within thurty fect of a decent dwelling
house could be other than a very seous AnNRE3aaco te
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the inmates of the honse 1f they were at all sensitive

418
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either to sound or smell And as soon 19 the question By Baicamn
15 1emoved fiom the sphele of danger to Iife or injury Pm;mm

to health, and Lept within the hmmts of the thud and
lowest class of nwsance 1t yppequs in the first stance
almost to answel itself I enteirtain no doubt whatever,
but that the pluntiff Dorabp Framp Kumana and las
witnesses, particularly the expert witnesses, have done
their very best to evaggeinte the cise nagunst the
defend it , but, then, one expeets hittle else from expert
witnesses I do not mean to sy that in tlus case thes
we particulaily bright esamples of the lengths to
which that Lind of evidence 19 sometimes carized
Indeed, I think that, on the whole, the plmntiff s expert
witnesses wele moderate and cautious, nd this was
particululy the case with Mo Glen Laston The
result 18 that 2 carcful apnlysis of then evidence shows
that they have renlly confined themselves, for the most
part, to medical generalisations, the truth of which
nobody 1s ever lihely to question Col Jichson enter-
tuns very Utoprin ideas, and Bombay 1s fir imndeed
from being Utoprv  Major Hutchinson also evidently

entertuns strong antipathies to stables 1n crowded
localities Unfortunately in tlus city stables could
hudly be put wny where except 1n crowded loealities, or
at such 4 distance from the plices where the horses
need to be used that they would become utterly useless

For, 1t may safely be sud that the less ciowded parts of
the city within 1 reasonable distance of the revs wvier
which hack carriiges ply ue occupied by U oadlatively

few superior and 1cfined elisses, and they wounld be the

very first to protest agunst the nusance of large public
stables being set up close to their residences And 1f

the stables are to be confined, s 1t then \ppears almost

wetitble they should be, to the lowest slums where,

although the snrounding population would not be the

Ie st hhddy to complun of nmsinee I shouid think the

Jrvanst
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consequences would be far more disastrons to pudblic
health generally than if the stables were allowed to
exist 1n gquarters where they me likely to be more
zenloasly watched and supervised These are, agun,
general considerations, considerations of policy
1ather than of Inw  The evidence of the experts for the
pluntiffs, Major Hutchinson, Major Glen Laston, Col
Jackson and D1 Deswu, 1f the lattet be called an expert,
ploves, I think, that a certun umount ot unpleasant
smell was pticerved by mote than one of these gentle

men witlun the plaintiile’ house and dwellng aput

ments and that 15 about all The 1est of the medieil
evidence, excluding, for » moment, D1 Desu, will be
seen on eximination to be almost twgs entucds

ferentill  Whete theie a1e hiorses, thele 15 ihely to be
horse-dung whele theic 1s hoise dung, thele are il ely
to be flies and possibly mosquitos 1 lies ae dangerons
citners of disease Therefore, there 18 cohanced danger
t0 the mmates of the adjucent houses All thit may,
or may not, be true, but 1t 15 1ather evidence by con
jecture o1 evidence on general princples, thin evidence
on actual facts 1 am not neglecting those statements
1n the depotions of these medicil gentlemen wheie
we find them syying that they actwilly noticed 2 Tugt
number of flies, larger number than they expected "?
that tume of the year in the rooms of the leuhﬁst
dwelling-house Therr evidence as to the condition ¢
the stables appears to me to be of hittle orno value,
becwuse T cannot doubt that t<hing the evidence 38 a
whole the conclusion must be a5 stated by more “‘{“‘
one witness that as stables go an Bombay, these stabbes
are extremely well kept and may 1ndeed be smd to be,
15 I think Dr Turner sud they were, the €5 best
public stables at present to be found 1n the whole aty
The Jaudable efforts of the pluntiffs’ eaperts 10
discover the minutest fliws . the defendant’s hfﬂbhs.
may be attributed to that peculiir ittitude of man
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which has placed expert evidence in the opinion of
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many emunent Judges 1n a cliss by itself It will be  Bar Buoamn

observed that Col Jachson declares that he saw one
1at-hole, 1nd the pluntiff has ittempted to mahe vvery
great guevance of the danger to his health and Iife
caused by an 1nvasion of 11ts fiom the stable girananes
I1refer to this to show what every Judge hnows very
well 15 the niture and value of expeit evrdence It ison
anothier ground, however that these experts aze perhaps
equally emphatic agunst the stables They e all
agreed that want of sleep at night lowers vitality and
predasposes one to every foum of discxse  Now not one
of them 15 1n 1 posttion to say 1t first hand whether the
dwellers 1o the pluntiffis house have been 1enlly de-
prived of then sleep at might by stable notses Hezre,
agun, we may cordially agree with these medical
expert gentlemnen Doubtless, 1f you depirve human
beings, for a considerable time, of sleep, they will sufler
1n health but thet will go but a Iittle way to help in
answermg the question whether tlus group of human
bewngs hias been depirved of sleep by the noise oceasion-
ed n or wound the defendwnt’s stables And hewe

agun, I must touch upon one ugument used by the
defendant, namely, that even assumung the hach
vietortn dinvers do mike consider ible noise 1n bunging
thent cuirages m at all hows of the mght that 1s no
fwlt of his m@d he cannot be charged with nuisance on
account of it He s1ys that he 15 only answerable for

Leeping up his stables and 1 ecping them up 1n the best
sanitary stite possible and that he cannot be ealled
upon to tecount for noises made by those who frequent

Ins stibles as they come and go Up to a catun

pomnt T do not doubt that thete might be <ome force 1n

that aumant but 1t has to be esamned speeially with

1cfarame to the question whether o1 not the norses

complained of are necessirily incidental to the up-heep

v
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of the stables  If they had occurred 1 hundied ymds
fiom the stables, then 1t might fanly be contended that
the ownelr of the stables was not answeiable for them
Stall less cin he be held answelable for the noises m
the adyacent chiwls and Liquor shops, as deposed to by
the plamntiil and his witnesses, made by the syces and
dirvers of these carringes 1 do not hnow that 1t 152
nuisance to set up the stables meiely because the class of
beople atticted by the stibles may cause noise and
biawls in thent vieimty 1 do not sy that 1t mght not
beso That wilt be a very mce wd delicate guestion
to answer  But I entertain no doubt at all that if some
of the noises complained of wre necessuily 1ncidental
to the existence of the stables, then the stable heepel
must answel for them as for any othel nmsance ongut

ating 1n Ius stibles  For 1t would scem to me to be "8
absurd to contend that he was not, ag to sav that those
who bult 2 1a1lw 2y station a1e not answeiable for the
noise the tramns male 1s they come 1 and go out

I thus find that thele ue two mamn grounds of com
plaint 1eveled 1n the expeit evidence for the pluntifls
fust the odouis emanating from the stables , and next
the noises made 1n the stables wiich depinie ﬂl‘l?
pluntiffs then fumily and tenants, of then naturt
sleep  And the question 1s, how far these grounds aré
made good Iithe1 of them alone would doubtless con
stitute 2 nuwisance Both together might constitute &

Very scrious nuisance

el ilf
Now, 1f we turn to the non-expert ¢ividence ot b

of the pluntiffs, and I would nclude 1 that the evt
dence of the fimily physician, D1 Desai, we AT \NDI
overcolouted picture of the extieme sufferings e
Lardshups to wlich the dwellers of the pluntils hmh(ﬂ
have heen exposed  Lhe case of \I1 Katrah 18 tyPI¢!

It also has anothex 2mportant bewring upon the question
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{ am trving, because Mi Katiak contends that he was
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di1sen away from the plaintifis’ house by the propin- Ba Barcaus

quity of these stables nnd the pluntiffs on that account
sustained all the loss in 1ent swwhich they have suffered
since M1 Katiak left T do not belicve for 1 moment
that the ulments of which Mr Katrak personally com-—
pluns and which he describes ns baving frequently
afflicted hus 14ther numerous family can be attiibuted
to the exhalations of the stables If wwe collate the
medical evidence as a whole there ¢in be no doubt but
that the general opimon 18 decisively ngainst the con-
clusion that any of the mmates of the pluntiffs’ honse,
notwithstanding the iccount they gave of then own
sufferings, conld possibly hnve been mjured in health
by such odours 15 were wafted when the wind blew
fiom the north-east into the pluntiffs house In the
first place, theie 15 no ground whatever I believe
medically speahing, to the 1dea which was first started
and busily disseminited by Di De<ar that the sore
tlnoats of Mr Katral and the other witnesses of the
plantiffs, who complained of 1t were dnectly caused
Dy the smells of horse dung o1 horse-urtine I suppose
there 1s no mole common complunt i Bombay than
so1¢ throwt, wd 1f we must indolge i the very
dangerous piictice of aserbing eanses, I think the
general opinion would lewn to the view thit the too
abundant dust with which this ey 19 nsually snpphed
15 the eruse of thae be 2 single cause, of the prevalence
of this, mnd cognite ulections of the eves Mr Katrak
who appcus to be i extremely delieate nd haghly
stiung not to <1 nenrotic individual wounld probably
sufla fiom somc ulment o other whether he Iived
clow by stables ot whether he did not  And because
of that vav navous tempervment of lns 1t s quite
Il v that he suffered moic than the rest of the tenants
fiom the noises if noises there were made 1n the

stables duning the mght  But I cannot behieve for one
BNT-3
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moment that any of hns family suffered from diarthee,
or low fever, o1 sote throat, moie than I beheve that
the plamntiff’s wife suffered from giddiness, vomiting
and the like, merely because of such odours as were
genexrted m these stables We may, however, tihe 1t,
on the medical evidence, I suppose, ind on the testrmony
of these people, that 1 certun amount of hoise effluvn
did occasionally penetrate the plamtiffs premises I
am the more 1eady to believe that, because I do not see
how 1t could possibly be otherwise The question
would then have to be answered whethe the oceastonal
discomfort of bemng myaded by smells of this hind was
such a dimnution of the ordinuy human comfort of
men and women 1n the plantiff’s position of hie1n this
city as would in law amount to nmsance Did the
matter rest thete, I should entertain considerable doubt
whether they did  As I say there are few paits of this
city, even n the most fashionable Jocalities, where
residential quarters a1e not at times invaded by pect
Liarly penetrating and malignant smells We should
all prefer to be without them, bnt provided they e
not continuous and prosided that every precaution 18
taken to diminish them, reasonable people, 1 snpposé
have to put up with inconveniences which long &>
perience shows -ue insepaiable or were Tatherte l“f
sepunble from Life n close proumity to masses 0
Owentals I do not doubt that with growing eralist
tion and better living, the standads of comfort will t]li:
ra1sed and by degiees even the lowest orders 1M o
city of Bombay would become accustomed to Toce
ganitary and mote pleasing conditions of Infe than f]wu-
in which they have passed them lLives from tlc]\
nfancy and then fore-fathers for thousands of %‘:Sl
before them But we are heie dending with '\1 on
gentleman and s family, and another Pars gentlen o
who tenanted his fla thus representing & d"s?c to
tenants whom the proprietor maght reasonably Dol
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retun, should there be no 1nvasion 1 the shape of 2
nuwisince of those amenities and comforts which existed
when he built his house M:i Katrak was 1 mathema-
tical teacher and 13 now head accountant 1n the
Accountant Gener \’s Oflice  He pud 1 1ent of Rs 80 a
month, that 15 to sny, 10ughly some £70 a yeu , and
tenants paying £70 1 vear 1 London «we of 2 very
respectable class entitled to a1l rensonble comforts and
amenities s much 1s the best 1n the lind  The plaint-
1iff, wgun and bis wife and family e well-to do Paisis
of what I might without offence call the upper
middle class and baving tegud to the style of the
bulding and the 1enty the plamtiffs expected to obtun
from then upper flats, I should say that the ordinary
comforts and decencies of humw hife to whicl they aie
entitled would certunly 1nsvolve thent protection
1w unst heing exposed might ind day to the odours of
hotse unne and dung, and woise still having then
night’s 1est distuibed ind bioken by the stamping, of
horses ind bunging i of curinges with all the noises
wlhich 1nv unibly attend 1n thas country the tiking out
and giooming of hotses Now the noises 1t might are
attubuted prinapally to these hack earniages comng
in nd the hoises being then unharnessed ind taken to
the stables and there gioomed Eseryone in this
count1y ] nows that the gmooming of 2 horse at the
hands of an Indian syce 18 by no means a silent affar
and 1n addition to that there 1s extdence that the horses
stamp 1 good deal a6 might wd that theie 1s much lond
shouting wmong the syces 1s the hack gharties come mn
at the close of theit duly labours This I think, must
Le the case here, and I see no reason to doubt the evi-
dence of the principal witnesses for the pluntiff that s
to sav, the pluntiff himself Jus wife and Mr Katrak,
on thus point I confiss to some doubt whether the
other tennts of the ground floor, Sumoens, Rosario
Alfonso nnd D Abreo are entitled to much weight
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They belong to a very different class There can be
doubt that Simoens did give notice to quit on

ground th it prosimity to the stables was n 1ntolera
nuisance Whether that was due to the nmsance,
whether he meant to quit 1n any case, as the defend
asserts, and 1n order to oblige s landlord, gave a
reason the nmisnce ciused by the stables are questi
which I should feel some difficnlty 1 answerng w
positive confidence  Certain 1t 15 that he left on t
notice, and presently his salny was rased and he
now occupyng quarters for which he pays moze th
double the ient he was paying for the room on t
ground floor of the plamntaffs honse It 1s true that 1
new quarters ate 1n a locality bearing the somew]
forbidding name of Dukerwadi (pig-sty), but he declal
they aze clean and quiet T think that there 1s conside
able probability 1n the suggestion of the defendwnt th
1 contemplation of this rise 1n salary, he meant to tal
better quarters and the occasion was availed of by tl
plamtiff to mduce Sumoens to assist mm wm mabir
evidence fo1 this case I do not believe a word of il
evidence of Rosario Alfonso, 1f he means to 83y that 1
would suffer anything erther i health ot nerves, ¢
that hig senwibilities have been offended by anvino
that was being done 1n the stibles The case ot D Abre
15 quite different  He appears to be extremely delat
and overstiung  Major Gordon Tucker, who saw if
says that he gave him the 1mpression of bemg 3t th
early stages of pthisis Now 1f that were 50, s phs
sical condition 1lone mght well weount for his no
sleeping at mght He has continued hiving there still
He 15 certainly a vi1y remarkable man if us story D
trae that for abont two years he has nevet been able i'i
sleep for more than two or three hours a mght Whe
has netually happened 1s that the plantill has givel
him a better room at the same rent, and notwithstan ;
mg the terrible sufferings he must have endured dunne
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all those long, long months, he still ives in the house
espective of the smells wnd sounds of the stables,
that 1s to say, 1 spite of his former agomsing suffer-
1ngs he continues to live theie for the consideration of
rupee one 4 month deducted fiom the full 1ent of the
room he 15 now allowed to occupy I mention nll these
details to show how deliberately the pluntiff and his
witnesses hnve exaggerated, wherever thev dared, the
cwse agamst the defendint The plamntiff himself
appears to be an extiemely ro0bust and vinle old gentle-
man, who does not exlubit any signs of impined
vitality caused by the noises and smells emanating from
the defendant s stables, and I should not 1magime fiom
his henlthy appearance that he has suffered mueh 1n any
other 1espect than, possibly temper His wife, 9gun,
although she compluns of 4 series ot 1lls which ought
to be enough to shatter an 110n constitution, appeared
to me to be 1n the enjoyment ot very excellent health
She alone tells us of 2 pligne of 1ats from wlich the
house 13 suffering since the stables have been built
She declares that she saw nine 12 one day though she
cannot 1y whether she syw nine different 1ats or one
rit mne times  wnd as fur 13 I 1emember she 1s the
only witness who has seen 1 rat, although the danger
from rats 1s put in the fore front in the medical 1eports
One 11t hole has been seen by Col Jachson, although
he admits that hie 18 not prepued to swear that it wasa
rat-hole 1nd still 1t was = hole and a hole m:zht n1ccom-
modate « 11t Il 15 undenrable As to flies ind
mosquitos, the cyvidence, where 1t 1s ntended to be
dnect, appears to me to brealh down entuely Unfor-
tunately, the defendants esvidence consisting, on the
whole of very good material, 1ndeed, wis necessanly
of a negative and  But neither Dr Turner, not Dr
Goldsmuth, nor Dr Darabsett, nor Dr Ibrilum Abdul
Hussein, nor Dt Gordon Tucher, noticed anv unusunal
number of flies or mosquitos on their isits to the
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stables and the plantiffs’ house None of these wit
nesses detected any smell 1n the plantiffs’ house nd
they all agiee that the stables weie admirably Lept
They all agree that they conform to the ghest
standud of constiuction yet enfoiced by the Municipal
authoritres Indeed they have been made to conform
by anticipation to certun Bye-lvws wwhich are shortly
expected to be passed Theie 1s, therefore, no famlt
attaibutable to the defendant etther 1n 1espect of con
struction 01 m untenance of his stibles  Unfortunately
that 1s no defence in an iction for nwstnce If the
nuiswee exists, 1t 18 no answer to s1y that the defend

ant has done everything 1n Lis powet and talen ll
1exsonable piecwtions to prevent its existence  Ihwe
not dwelt particululy upon the evidence of D1 Desu
which wis extiemely long and in puts of 1 Ver
peculiar wnd stril mg charactcr  He 15 1 fumly physt

cian to the pluntiff and M Katil, and be s
managed to peisuade himself, I do not doubt qute
honestly, tht 11l the ulments, and they seem to be of
varied hands, afflicting this gioup of peisons, e all
attributable to the proximity of stables Iiom what
we have seen of the simples, with the exception of
Mr Katiah, of the 1esidents of the plamntiffs house Ican
only say that they appen to have been wonderfully

well able to withstand what, nceording to hum, W18 the
continuous operation of dangerous causes I gneé lum
credit for the best of 1ntentzons , but I confcss there
are parts of his evidence which maeke me doubt s
mtelligence  On the other hand, 1t 1s quite 1mpossible
for the unfortunate defendant to bring m any ¢s:dence
at 21l except of « hand which 1s not likely to cuy very
much weight The point being whether certult facts
esastat certun times and 1 cerfun places, the ¢
dence of ,{.;'entlemen of the most ummpeachable c]mnc(c:’
that they did not obser e those facts because they did ml)e
happen to be theie at those times 1s obviously & Intt
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wanting 1n conclusiieness  But of all the 4. —
-
the case, that which was grven i the eleap v

coniineing mAnner Was, I my opinjon thag :<1\
L ,’

1
Gordon Tucher  But hieis only speihan,, g
LU

and as n result of < vers brief inspection
declues thit m Ius opinion, the sty AR K
possibly be a nwewmee to those d“cnht‘ﬁul\g

pluntiffs louse 1 do not myself hclic“" mn oy

smells have created any very 1eal, muel ‘(‘& thy
puisance 1 wm not at all swe abont thc“ Sre,
mght and s to this none of the witneyw nols
defence cmn sy a2 word I do not e\u for y

Dr Nuiman who wasan extiemely emlm‘u'x::l e

witness on behalf of the defendant On 3, Wi
attend 1 sick pitient i the small lmur: Vg,
morning, he appeus to have dropped 1n en pys ol yy,
the stibles and he suys that he did not hem u?unl )
puticniu noise He has to admt that he :‘\ any,
there for moie thn fifteen minutes Unfumm Tt
that proves hittle In all other respects he 14 ateyy
sime posibion 1S lus confreres  He 1s perhinps 'nlnn the
in being an enthustastic wdivocite of stables ul:ul\r
ymmedinte viamty of 1esidential quatters  He ‘\\lL
net stables himself, ind lie appeais to entertaln‘\m
opinion that 1f stables are 1easonably well Lept ﬂml
ave 1ather a samtary than an msamtaty infiuence 1ey

I thunk, after grving mj Lest nttention to the wlyg),
o

wmatter that the eustence of these stables althougl
they hiave been constiucted ccording to the very htexlt
wquiements of the Mumetpality and have been maiy
taned  wath the utmost care and under the mogt
dihzent sapuivision and 1n the best p

oss1ble condition
wd e 1 eva

v 1espect Qatisfied all the Municipt
iy nuthorties wd have obtuned 2 license Irom
the Mumerpil Comnussioner himself, thev being where
thes are, do mevatabls and ue proved 1n tins case to
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constittite a nuisance agamst whieh the plantif 19
entitled to obtain relief

The question, then, arises, whether he should be
granted an inyunction o1 whethel 1t wall be sufficent
to compensite hum 1n dunages The Englhish Comis
never appear to find nny dufhenlty 1n combning these
two forms of 1elief, and that was the comse adopted bs
Sn Chatles Sargent in the case of The Land Mo lgdge
Banl of fndia~ dhmedblioy Hobibbhoy M In cases
of the kind T am deling with there we additronal
1easons for adopting that course, for hete the plamtifs
ue compluning of wtual dumage by loss of 1ent and
loss of comfort and can put no lrmit to the damage they
anticipate n futuie, should the nmisance be allowed to
continue It must be admitted that on the frst view
thete scems to be something a litle inconswtent,
having regud to the terms of the Indian Speaific Retef
Act 1n combining wn wward of damages with an mjune
tion  But I shall not hesitate to follow Sir Chatls
Sargent after duly considensng many Enghish €13
which wppear to me to support that comse Thus for
1mstance, 1n the case of Raprer v London Tiamays
Campany @ the clum for 1ehef was founded on® 1008
grounds and the clnef nuisance was abated before the
tral  The Judge gate 40s 1n costs and added on
mjunction to protect the plaintifl 1gaunst farther 10JUr)

1 future, and that was upheld on appeal

Iam theiefore, now to consider as bes I can UpOt
the matcrauls before me whit, if any, dumiges the
plamtifls are eptitfed to here Then clum for dqlmgl\;
18 chiefly founded upon thei loss of tennnts actual uny
prospective It 15 adnutted that the ground floor 1:;
stall fully tenanted and that no loss his buen suffure

® (1883) 8 Bom 35 @ [1893] - b 383
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on that account  That 13 only natural having regaxd to
the class of persons who occupy the pluntiffs’ 100ms on
that floor  Thete then 1emains the first floor, which
wns formerly occupled by Mr Katrak and his 1iemuned
unoccupied since he left for a perrod of eight months
before stat  The pluntiffs also clum that but for the
stable nwisance they would have let the fiist, second
wmd third floors (including those wluch they them-
selves occupy ) to the Head Club 2t 2 1ent of Rs 275 a
month As to that we have the evidence of Moraes and
Coutinho , and the evidence shows that Moraes who
appears to be the Director of this so called Club did
contemplate tiking the pluntifls first second and
thnd floots but aftcr consulting the Club Doctor Di

Coutiho, the 1der was abwdoned D1 Continho has
given evidence heie I attach little o1 no importance
to lus opmion  He1s 4 man of 1cltively small pro-
fessionnl attunment, limited prictice and, I should
g1y, limited intelligence  But he has 1 very definite
1dea that stibles 1n close prosimity to 1esidential
quarters do not enhance theut silubity and amenities

and to thit estent I think, most people would agiee
with bim  The mumbers of this club, however, T
gather, ue of 4 class who we not very sensitive either
on the score of mere comfort o refinement , and but
for thent Doctor s solicitude on thenr behilf I should
think theie ws no revson why Mortes should not have
tihen these premises 1if he intended appat eml; tocrond
m some fotty-five or more of lus club mates on the first

second and thied floors of this bwlding I cinnot
doubt that m fict the bargun went off because of the
opinton  whether well o 11l foundcd eapressed by
D1 Coutinho  But I must rumauk on this that at 1s in

my opinion qurtc inconsistent with @ part at leist of
the pluntifls cisc s oxpressed 1 the very emphatic
vidence of the plamtiff, Bu Biieup  If that part of
her evidence 1s rod 1t will be seen that she expresses

BaiT—
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and doubtless with a very clear idea of its legal bewr
ing on the question of damages, an almost 1omantic
attachment to this particular building She was
doubtless advised that that might have helped the
plaantiffs’ case 1n one o1 two points and 1ncrense the
measme of damages But 1f she says that she would
tather die than give up residing i that house, I do nob
quite understand why Moraes’s pioposals weie ever
entertained at all  But I put all that down as bemng of
a prece with the plantiff's general scheme of over

colouring and exaggeiating 1n every point the discom
fort, imury and damage which he has suffered On
this ground, then, there 1s the fact, the undoubted fact,
that Mr Katiak left the house «nd that us :flat has re
mained vacant ever since I think that I must tahe 1t
to be true, and he swears, that he left because he could
not endure the proximity of the stables It hasbeen
suggested by the defendant, and not without force,
that this 18 not the tiue 1eason but that he really left
when the chawl was put up because mn 1ts present
position 1ts 1nmates ate able to overlooh lis premises
and so destroy lus privacy That too 1s quite possible

But assuming that he did leave, as he sad he did, on
account of the stable nwsance then doubtless the
plantiff would have suffered loss to that extent, suico
he has not been able, althougl he swears he has done
his best to obtan another tenant I do not attach
much 1mportance to lus loss of the Head Club 1 tenant

at o 1ent of Rs 275 2 month, becruso 1t 18, as T just n0W
said, entirely mconsistent with 1 gieat part of his own

evidence nimely, that he has always been p'lrllclllﬂl'b

destrous of 1etuning the second and third floors of the

house for the residence of lumself and family Bat 1t

appears to mo that some considetation must he p1ied

to the defendint s offer which wis made at the errliest

stage and has since been adhered to of taking the entin

building at Rs 31o a month for the 1emamng portion
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of Ius lease, that 15 for the mnext sinteen yews He
has also made 1n Court an offer to take Mi Katiah's flat
at the old 1ent for the same period  Now, according to
the estimnte given by the plaintif himself of the rental
value of his house, 1t would not come to more than
Rs 31o « month, but he says that he antieipated
getting Rs 100 fo1 1t as time went on nnd that the offer
of the Head Club showed thnt this anticipatien would
hve been realized but for the existence of the stables
and 1t 15 contended on hus behalf that the defendant’s
offer 19 not to be tiken 1nto considertion 1n diminish-
g the pluntifls’ damages since 1t really amounts to
compelling him by the cxastence of the nuisance to
forego lns picferences and deliver his property 1nto the
defendant s hands  But agun I say he cannot thns
blow hot and cold T he wishes to estimnte lag
damnges for the loss of tent by the offer of the Head
Club, he then cannot tmain round and say that the
defendant’s offer should not be considered n this con-
nection becwse 1t 1nvolves the withdiawal of the
pluntiff and hus family from the house It would have
been equally neccssary for the pluntiff and as famlv
to vacate then floois if he hnd accepted Moraess offer
So that, on the whole, I do not think that there 1s any
1el reason why af they dechined to accept the defend-
ant s offel, they should now be heard to complun that
they have been dunntfied 1 pochet by their dwelling-
house or any put of 1t remuning tenantless

Thele remains the question shether the pluntiffs
ate entitled to any damages on account of the discom-
fort to which they have themselves been subjected as a
consequence of the nuisance on account specinlly of
hiaving been obliged to leave thewr honse and incur the
expense of ti tng up quarters elsewhere I think 1n
siew of what T have alieady sud, T must hold that
they have been esposed to a considerible amount of
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discomfort and unpleasantness I doubt whether 1t wis
renlly necessaly for them to leave their flats and take
up new quarters as they say they have done elsewhere
I attach no 1mpoitance whatever to the fact that on the
first occasion they left 1n the hot weathe:r to 1eside 1n
Bhicaiy’s brothers house I expect that that was
a family amangement and had nothing more to do with
the nmsancg caused by the defendant’s stables than
perhaps induectly with the intention of mahking evi
dence 1 this smit I am not, therefore, disposed to base
the vwad of damges upon any definite sums wlich,
they may allege, they pud 1in rent o1 otherwise As
for the alleged discomfort and unpleasantness winech
they have suffered, that 1s igun 2 matter which 15
extiemely difficult to assess in terms of money But I
think the justice of the case wonld be sufliciently meb
1f T award the plamntiff Rs 500 in lump as damages, and
further add an injunction 1n the ordinary form which
appears to be mnyvariably used i England, restrumng
the defendant from carrying on hus stables m such a
way 1s to occasion a nuisance to the plantiff This too
18to cairy all the costs of the sut

The decree will be diawn accordingly

A 1easonable time must be grven to the defendant to
comply with this injunction

Attorneys for the plantiffs Megsrs  Jehangt?

Seervar Mnochely and Hu alal

Attorneys for the defendant
Kola, Romer Billunonia and Co

Messia Merwar/h

St decreed
GGN
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Before \Ir Justice Batchelor and Mr Justice Shah

DAPTATRAYA SARHARAM DEVLI (0R161r AL PLAYNTIFF) APPELLANT v
GOVIND SAMBHAJI KULKARNI aND oTurks (ORIGIVAL DFFENDANTS)
RESPOADENTS ©

Hindu Law—Adoptisn~Divesting of estate on adoption—Prperty of the
natural father vested excluswely i the son befme adoption—Atter adoption
the property remawns in the natural family

Under Ihndu Law when a toy 19 given in adoption he loses all the nghts
be may hase acquired to the property of his matural fither including the

night to property winch has tecome exclusnely ve tel m hin tefore the
date of s adoption

Rayah 1 enkata Narasimha dppa Row v ~re Rajak Rang wya Appa Row 1
s ented from

SecoND appeal fiom the decision of V. G Kaduskar
Addstional Fuist Class Subordinate Judge, A P, at
Ratnagiry, confiiming the decree prssed by K G Tilak
Subordinate Judge 1t Devgad

Suit to 1ecover possession of property

One Mihadey, who was sepuated m estate fiom lus
brother, Sambhaj, died leaving lum surviving lus wife
Parvatibz, 1 son Runchandia, wd three drughters
Sometime after, Ramchandin was griven awas by
Parvatiba in ndoption  Parvatibu mortgaged Maha-
dev’s estate with possession to Dattatriya (pluntaff)
neuly twenty yeus atter Mahades s death

The plaantul having sued to 1ecover possession, 1t
was contended by Swabhap s sons (defendants Nos 1
and 2) that Parvatibu had no nght to pass the

mortgage deed  The daughters of Parvatiba sapported
the mortgage

* Second Appeal No 899 of 1513
0 (1905) 20 Mad 437
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The first Court lield on the wuthorty of the case in

Darmatraya I I R 20 Mad 417, that Ramchandia was not, by his

SarmAnRAN

v
Govinp
SauBHA

adoption, divested of the piopeity alieady vested in
him, and that, therefoie, Puvatibu lhad no interest
1n the property The suit was accordingly dismissed

The lower appell ite Comrt confiimed the decree on
appeil

‘The plamtiff appcaled to the High Cowt

S

A G Desar \nd S Y Abhyani ar, for the ppellmt —
On Ramchandiv’s adoption, all his wughts to the
property of Ins natural father which devolved on him
cune to an end  The verse 1n Adhyiya Th, verse 142,
of Munu cleuly shows that the wlopted boy loses the
gqotra wnd the 2:/ tha of s nitural father  The rverse
must be construed according to the sprut of Hindn
Laiw  vede Uso the Dattaha Chndirha, Stoles Hindu
Law, p 040 and the Dattnha Mimamsa, Stokes’ Hindu
Low, p 599 The constinction pliced on the velse I
Srit Regah Venhata Na» asomha Appe Row s Sri Reyah
Rangayya Appa Row,® 15 not proper  There t» notnng
to show that the verse applies only to clauns ansing
dafter adoption The decision m Behait Lal Laha
EKalas Chunder Laka® 15 » decision under the Dt
bhagn and cannot be pphed to the present c15¢ The
other texts of Hindu Law, cited above, do nob lend to
the conclusion irrived b by the learned Judges who de-
cided 1t A 1eference may be made to the c1se of Bir
bhadia Rath~ Kalpatary Panda,® and1t will bo seeh
that the decision supports my contention

The proper view of law will be that 1dopll;‘7:
operates as the civil death of the person adopted X
natural famly and as a 1e-birth 1n s adoptrve 1D

1
@ (1905) 29 Mad 437 @ gsagy1c ™ N 1
© (1908)10 L 7 388
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The mterest tcquued by the peison adopted aceiues to
lum 1n the chaincter of a member of the farmly and
when that chatacter 1s lost by adoption, the interest
also ceases wide Sarthu s Hindu Law, pp 119, 120,
2nd Edation

P B Shingne for the tespondent —Adoption does
not sever the tie of blood 1n the patmal family for all
purposes He has to observe mourning for the loss of
lus nitml puents He his to observe «ome 1estric-
tions as to manlage with a gnl from s nitmal tamily
It 1s also cleu fiom the passage in the Dattaka
Chandrnlha,1eferred to on belalf of the appellant that
the 1den of te-biith 10 the new fumily 15 only partially
guven effect to, for 1t 15 expressly provided that the
itiatory 1tes which the boy his undergone m his
natar |l fumly are not to be cancelled wd performed
aftesh m s wdoptrve famly  Thas shows that there
15 no 1dea of deith o1 1e birth Theie 1s only one
continuous existence

The veises from Mann ated on behalf of the
appellant should be confined to cases of wnherilance
wd clatms anusing sometime aftcr the adoption, but
should not be applied to determinc the effect of
adoption on the property alieady inheirted prior to
adoption Hung 1cgud to the mode of hving
(asting 1n anecient times there was no reason

to
provade for 2 case of the type now before the Court

Llicve 19 nothing 1n the above tests of Hindu Law
cted on behalf of the appellant or 1n any other text
which necessuily cirnies with 1t the 1dea that the

wlopted son 1s divested of property which 1s his own
at the date of adoption

Propaty vestad cmnot be divested by any act or
mapactty which before suecession would have forméd

t otound for ¢\clusion from inkenttinee, eg  a widow
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does not forfeit her estate inheizted by her onha

Dartatnma  lusband’s death, in case she Dbecomes unchaste after

GAKUARAM
v
Govinp
Sausuan

the vesting of the estate 1n her Monuam Kolia
v Keri Kolitanm ®

SHAH, T —The facts, which have given tise to this
second appeal, ue buefly these  One Mahadey and Ins
brother, Sambhay, wete divided 1in mterest Maladev
died mote than twenty yeais ago, leaving a widow
Paivatibag, 2 son Ramchandia, and daughters  After
Mihadey s death Rimchandin was given 1n adoption to
a different fumly 1 Gwalier  The properties w suit
which were omgnally assigned to the shwe of
Mahadev, and wlich were vested 1n Ramehandia alone
after Mahdev’s death, were mortgiged by Pusatibu
m 1909 to onc Dattatiayn, long after Ramchandris
adoption  Dattatiaya filed the present smt 1o the
Goutt of the Second Class Subo: dinate Judge 2t Devgrd
to enforce his mo1tgige, to Tecover possession wd to
obtain an mjunction It was filed -gamnst Sunbhay’s
sons, who wete defendants Nos 1 nd 2, md Puvatibu
tepresented by her hens and daughters 1s defendant
No 3 Defendants Nos 1and 2 contested the pluntul's
claim, and mged among other things, thit the propet ty
Dbetng vested 1 Ramehandr at the time of lug doption
1emained vested in lum even after he was gnen in
adoption, and that Parvatibar had no 1ight to morigige
the property, 1s Ramchandiz was alive

The trial Court as well as the lower appellate Court

have allowed this contention with the resalt that the
plantifl & suit 13 dismissed with costs

Mr Desat for the wpellant (pluntiff) b qumtmnmﬁl
the coizcctness of this view and has urged 1 ﬂﬂl’l‘]":
of the appeal that on Ramehandia’s adoption, all It

M (1880) 5 Cal 776 at p 788
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nghts to the property of his matural father which
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1916

devolsed on lum on s father s death, cime to an end, Darrarrara

that his connection with the family of lus irth ceased,
and that Parvatibu mheiited the property as the next
lien of Ramchandia or Mahadev, when Ramchandia
was given away 1n adoption  The question of Iaw that
arises 15 whether or not nccording to Hindu Law 2 boy
aiven 1n adoption loses after wdoption all lus rights
wliich he may have acquued to the property of lus
natwzal father befoie the date of the adoption The
puties me goveined bv the Mitahshara and 1t 18
conceded 1ndeed 1t seems to me to be indisputable,
that 1f a boy 1s given 1n adoption duting his fither’s
Irfe time, he would lose a1l the rights to the property
of his natmal fither oven though he may have ag
under the Mitakshua Inw he wounld have, 2 vested
mterest 1 that property fiom the date of his birth
That 1s, 1n the piresent ease 1if Ramchandin liad been
gnven 1n adoption during Mahadev s life time he would
have lost all vested intetest in the property in dispute
and 1t would hase devolved on Paryvatibu on Mahades s
denth  The pomt 15 theiefore Irmited to 4 case, 1n
which the property has become exclusively vested in
the Loy before the date of bis ndoption

This 18 app uently 1 point of fiist umpression so fa1 as
tlns Prestdency 15 concerned nd apart from certain
decisions of other High Courts to which I shall 1efer
later the point dots not ppear to me to present amy
difficulty  The text of Manu (Adhvay VIX, verse 142)
bewing on this point 1s clewr Itis translated in
Vol ANV of the Swred Bools of the East at
p 373 1 follows —* An adopted son shall never take
the fumly (niume) and the ootate of his natural father
the funciil cihe follows the family (name) and the
estite  the funerml offerings of lnm who gises (his «on
n wloption) cease (s far as that <on 1s concerned)

rM-3

SAKRARAM
v
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There are two readings of this verse 1n the one
which 1s adopted 1n the different modein editions of
the Manusmrit: (such s the Nirnava-Sagu Press
edition and the Manava-Dharma Sastia edited by
Mr Mandlik) the words haret (82) and Awachit (8°7)
are used whereas 1n the othei, which 15 adopted
Vinanes’wala and Nillkantha 1o quoting the verse m
the Mitakshara and the Vyavahara Mavohha the
words used 1nstend are bhajet (¥) and sutah ()
1espectitely

In my opimion 1t mahes no difference m the 1usult
whichever reading be adopted Mr Shingne has, how
ever, 1elied upon the second 1eading as favounng his
contention If 1t were necessary tomake a choice be
tween the two readings, I should certunly prefer the
1eading adopted 1 all the modern editions of the
Manusmitts to that adopted by Vynanes'wara and
Nilkantha 1n quoting the verse

-«

The meamng of the verse 1s clear The son given 11
adoptron 1s not to take the gotra or the 1:htha of Ius
naturil fathex His dissociation from the famly
(got1a) as well as the estate 15 wmsisted upon 1n ub
equinocal tetms  Theie 18 no 100m for the distinction
sought to be made by Mr Shingne that the prolubition
agunst tihang 1s confined to the inhertance after the
adoption, and does not extend to what 1s alreads
mherited before the adoption The text generily
prolubits the taking by the adopted son and does not
restuet the takang to that which wonld devolie on Ium
after the adoption Tt lays down that the adopted <on
shill never tike o1 elaim the estate of g naturil Ixthcrl
The words are wide enough to mnclude the estite vested
1 hum it the time of adoption, provided 1t 1 the estate
of lus natural father In my opinton, the tezt ghould
be 50 rend as to give effect to the fundamental 1dct
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undeilving an option viz, that the boy given i adop-
tion grves up the natwmal fumily and everything con-
nected with the fammly and takes his place 1n the
adoptive family, as 1f he had been hoin thete, ns tu
as possible

It was uiged by Mi Shingne that theie was no
provision 1 the text as to divesting an estate once
vested 1n a person, wnd that the person leaving the
family of lus buzth cannot be divested of piroperty
exclusively vested 1 him Dbefore adoption But this
agument 1gnores the essential ider of an adoption
The1e 15 2 change 1n the position of the boy, and this
divesting of the estate of the natural father 18 1p
meident, and,1n my opinion, 7 necessary incident, of
that change The boy given in adoption gives up the
11ghts, which may be vestcd in him by buth, to the
propeity of his natmal father 1f the adoption tahes
plice 1 s fathers life-time To that extent the
nights vested in lum are divested after doption If
the divesting of 1 vested interest so fu 15 tobe allowed,
Ido not sec wny difficulty mn holding that even 1f i
estate of the natuial fither be wholly vested 1n the hoy
before ndoption, he1s divested of 1t when he1s given fn
adoption It seems to me that thexe 1s notling e puy.
nant to Hindu Law 1n thus insisting upon what j N
necessuy ncident of an adoption and mn preventsy
an adopted son from talang way with lum ¢, Lfe
adoptive famuly the property which may havedeyvgy 0
upon hum (n the fumily of lus buth  The divestyy , 4o
vested estates 15 by no means an uncommen fr - =
of ndoptions under certun circumstances, and o

I
me to be quite consistent with the Hindu I,,-~ ’

It hs been wrged by Mr Shingne tht,f ¢
boy cwn tul e lus self wequired property +
18 under no obligition to lewve 1t in the f_ . e
birth there 18 no renson why he shogpe ,°

ki~

s
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differently with 1eference to the property, which hts
vested 1n him exclusively on the death of lus father
before the adoption But tlhus migument ignores the
difference between lus self acquured property and the
estate which hws become vested 1n him exclusively on
lua father’s death  In one case the property 1s lnsown,
and 1 the other 1t 15 the prope1ty of his natuial father
The text of Manu refers to the estate of the naturil
father and the mere fict that he 13 dead at the time
of adoption and that 1t has become the property of
his son at the time does not change the character of
the property for the purposes of the rule laad down by
the text, and 1t cannot be treated as lus self rcquired
propelrty

This conclusion 15 1 consonance with the Mitahshara
and the Vyavahara Mayukha, wheren the text of Manu
18 10feried to with approval see Mitahshun, Ch T
Bection XTI, paa 32 1n Stokes’ Hindu Law Boohs at
pp 422-423, and Mandlil’s Hindu Inw, p 59 1 quite
recognise, as pointed out by Mr Shingne,that m netther
of these works 18 the case, such s we have here
specifically provided for But nexther the Smritt
writers nor the commentators contemplated the case of
an only son being given 1n adoption after his fathers
denth, and naturally did not advert to such 2 case But
a general 1ule 18 lud down which 18 comprehensie
enough to include the present cise

I do not desire to place any great relince upon the
Dattake Mimansa 1nd the Datt1h: Chandriha, but mv‘
conclusion 1s consistent With the vien tiken of Manus
verse 1n both these woihs sce Stohes Ilndn Law
Books at pp 599 and 640

It 18 necessary to note briefly the decrsions, 11 wluch
& contiary view 1s tahen, and wlhich hmve enabled
Mr Shingne to raise the various contentions alreads
dealt with Th case of Behar: Lal Laha v Kaias
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Chunder Laha® 1s  decision under the Dayabhaga
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Law, wd the text of Manu has not been 1eferred to mn 5 oot

the judgment Besides 1 different view 1s taken by at
least one of the leuned Judges who decided the case of
Bubhadra Rath v Kalpataru Panda @ T un unable
theirefore to accept this decision a3 1 guide 1n deciding
the present cise under the Mitahshurr 1 desne to
pownt out with 1eference to the passage quoted by
Ameer At T \n Behar i Lal s case® from the well known
cise of AMussumat Bhoobun Moyee Debia v Ram
Kishore dchary Chowdhry @ that 1t has no beating on
the present question Then Lordships of the Pinvy
Counail point out thit by the mere gift ot 1 power of
adoption to t widow the estate of the herr of 1 deceased
son 1vested 1 possession cannot be defeated wnd dryust-
ed But here we ue concerned with the effect of
adoption on the property vested 1n the Loy given 1n
adoption at the time and which originnlly formed
part of the estate of us nataral fither With 1eference
to 1t we have ntext of Manu which has been rcferred
to in the Mital shara and the Vyavahari Mayul ba and

which has to be construed and n intelli.ible principle
underly g 1t, which has to be considered nd applied

I feel quite cleqr that the obseivations in Bhoobum
Aloyee’s case® do not touch the present point

The deeiston of the Madrs High Court n 8¢ Rajah
Ven! ata Narasunha Ippa Rou~ St Rayyah Bangayya
Appa Row @ 1s drectly 1 pomt and undonbtedly con-
flicts with the view T tal e of the Hindu 1w on ting
pomt I hwealiewdy stited some of the teisons for
not adopting the view, which has found fuvour with
the Mdras High Court 1n dealing with Mr Shingnes
contentrons I need hardly add that I have considered
the yjudgment wath caie and tespect to which 1t s

m (1896} 1C W N\ 121 % (1663) 10 Moo I 4 2,9
@ (1005) 1C L J 358atp 400 (4 (1704) 29 Mad 437 wp {f)
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undoubtedly entitled Bat unfortunately I am unable
to ngree with 1t, and 1t 1s plunly my duaty to g
eflect to my view, s the decision 15 not binding upon
this Court It 13 cleu from the judgment that the
lenined Tudges were influenced by the decision 1
Behar: Lal Lahd’s case® and that they didnot consider
the texts to be explicait enongh to 1equire them to dis-
sent from that view As 1eguds the obseirvations of
the Privy Counecil quoted 1nd 1elied upon at p 450 of
the repoit, I do not think that they bear upon the
present pomt The generil 1ale stated by their Lord
ships of the Privy Couneil must be taken with reference
to the point, which hnad to be considered nnd decrded
i the case  see Monw am Kolita \  Kerp Koltant®
Its application 1n the Mad11s ¢rse seems to me to De
far-fctehed  Herc we Tiwve to consider the case of M
adoption, and 2 particulu text bearmg upon the pownt
ariging n the case

On 21l these grounds 1t seems to me that the lower
Courts a1e wiong in holding that the property 1 smt
18 9tall vested 1n Ramchandra  On lus adoption, the
property went to the next heir in the fanuly of I8
brrth and therefore Patvatibu was competent to mort
gageit In thas case it 19 not necessary to consxde‘l‘
whether on Ramchandtvs adoption the property would
go to lus heus o to s Figher’s hewrs, 18 1 any oW
of the matter Paryatibn would be the next heir

It 15 satisfactory to find that this decision 0¥
abvious anomly of allowing defendants Nos 1 an S
who belong to the natural family of R unchandr, ﬂ’:d
who are mote distant 1elations than Parvatiba, to 1)19“
the property to the exclusion of the nest Wtﬁ)c_
(Pusyatibu) on the footing that the property sull
longs to Ramchandr, who has left therr family

™ (1896) 1C W \ 121 15
™ (1880) 5Cal 776 0tp 788 1 R 71 A N8atP

s the
a2
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he result, therefore 1s that the deeree of the lower 1910

rellate Comt s set aside and the smit remanded t0  Darrarnars

tiral Court for disposal on the merits All costs S‘K"',"““‘

to date to be costs 1n the suit Govin
SAMBHAIT

3ATCHELOR J —I am of the syme opinion

With gieit 1espect to the leuned Judges who decided

y case of St Ragah Venl ata Narasimha Appa Row

St Rajah Rangayya Appa Row® T am unable to

ubt that the texts uein faivom of the appellant’s

ntention , and on the question of principle, part

m the texts I see no difficuity in holding that

opeirty which vested 1n A s being the son of B

comes divested when A ceases to bear that chuacter

Decr ee set aside,
R R

APPELLATE CIVIL

Before Sir Basi? Scott At Cheef Justice and Vr Justice Heator 1916

\1 UJI JAGANNATH (oriGINAL DFFENDANT) AFPELLANT v+ GOVIND  February14
LAL KASA\DAS SHAH (cuicivat Pramtir:) Respospent © A

Civdl Procedure Code (Act ¥ of 1908) section 92—Suit by a truslee aganst
co trugtee—Admmstration surt—Will—Charitable or religions trusts-—
reediction—DPractice

The pluntiff asoue of the two survin, exe utors of the will of one
arpaandas Turshottun  dated the 15th June 1892 sued the defendant
ecutor 1 the First Cla 9 Subordinate Judge s Conrt at Ahmedatad—(a) for
counts of the jroperty of the d ceised from 1899 and onwards () for an
junction restrmmng the dufendant from further managenment of the cstate
thiut | lawtdls con ent and (¢) for an mjunctien re truning the dcfend
t from wterfenng wath the plontif » nnnagement of the said estate The

M (1905) 29 Mad 437
© Ajpeal Ny 47 f 1015 from Onder
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will showed that the property was worth He 89 500 out of wincl Re 18500
were set apart for Jeyacies and the balance of Rs. 70 000 was bequeathed to
purely chantable and religious purposes  The Subordinate Judge held that he
had no Junisdichion to entertun the suit as st fell within the punww of
sectton 92 of the Civil Procedure Code 1908 The Jomnt Judge in appeal
was of opimon that the suit as frimed by the pluntiff was to ohtam the
assistance of the Court for the purpose of securing co operation with the
defendnt i the due ad of tha estats ding to the provimcns
and directions 1n the will and in so far as 1t fought tlns relief 1t dic' not come
under section 92 of the Cntl Procedure Code 1908 He therefore reversed
the decree and remaoded the case  The defendant havin,, appeslcd

Held afhrmmg the order of remand made by the Jont Judge that the
Subordmate Jndge had junsdiction to entertain the sut for thers was nothiy
10 the plant to su_gest that the smt was framed in relation to any chantalle
or religrous trusts and the plaint contamed no prayer for relief of any of the
Limds speeified 1 section 92 of the Ciil Procedure Code 1908

Per Corian —If any questions relating to chantable bequests shonld arse
1n the present ease before the Subordinate Judge Ins proper course ¥ onld be
ta give notice to the Advocate Generaln order that that officer orght decrde
whether any nction should be taken tnder scction 92 of the Crnil Procedure

Code 1 order to get any of the specific reliefs referred to an that section It
would be quite possible for the Subordinate Judge to contintte the mlmm‘l t;n
1 or

tion of the estate up to the pant of scp g the funds approp
particular charities as to wlich schemes would have to be frimed and ho! Loy
those funds i the possession of a Recerver untl the Advouto General ot the
Collector had obtaed the directions of the Court 1f such were neressary
with reference to the disposal of those funds under some smtable scheme
Such directidns of course would hate to be taken from the Distrct Court
under tection 92

¢ N Mchta

passed

Tudge

APPEAL agunst the otder passed by
Jownt Judge, Ahmedabad, reversing the decree ¥
by Vageram M Melita, Turst Class Subordimate
at Ahmedabad

buit for 1wcounts and management of property
anda
By

edd

The propeity tn smt belonged to one Hayn
Purshottim ot Dhandhul a 1n Ahmedabd District
his will dated the 15th June 1892, Haypv it appoint
the plmntiff  the defendant, and one 1 hahordas 8°
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trustees The will showed property wwoith about
Rs 89,500 out of wluch prnivate legacies amounted to
Rs 19,500 1nd the rest Rs 70,000 weie devoted to purely
charitable and 1eligious purposes Thakordas having
pre-decensed Harjivan, the probate was obtammed by
the pluntiff and the defendant alone 1n the year 1895
Till 1895 they managed the property jointly, but
thereafter the defendant alone took possession of the
whole property and managed the same without consult-
g the pluntiff The plamntiff, therefore, sued the
defendant in the Fuist Class Subordinate Judge’s Court
at Ahmedabad—(a) for accounts of the propetty of the
deceased Haijivan from 1899 and onwards, (b) for an
injunction estruming the defendant fiom further
managing without the pluntiff s consent and (¢) to
restrain the defendant fiom interfering with the
plamtifi s management of the estate

On a prelimmary 1ssue, the Subordinate Judge held
that he had no jurmsdiction to entertain the smt

The Joint Judge, 1n appeal, 1eve1sed the decree and
remanded the ease for tiual on the menits observing
as follows —

A plan reading of section 92 shows that 1t contemplates the following
two classes of cases v (1) when there 15 any alleged breach of any express
or constructtse trusts created for public purposes of & clantable or rehgious
miture and (2) where the direction of the Court s deemed necessary for the
admin traton of any such trusts  Now & pern al of the plamt will show that
one of the plamtifi s gnevances 1 that though he has been appomted a
Ly tru teo 1y the founder of the tenst 1y the sall extulet 58 and though the
Dystrict Conrt Ahmedabad has given a probate of that will to botl the parties
w thug st still the defendant has Lun managiog the property exclusively
and that accordingly he wants the Lourt s a sistance to be jJomed with the
defendant 1w the due ad of the estate ding to the prowisions
and dircetions m the will  The sme n o far as 1t ceeks thia rebef does not
iy cpimon come within the purvier of section 92 of the Civil Procedure
Code vid Vuya vals Ulla v Sayad Bava Santi Miya I L. R. 22 Bom. 496
pp 4980

Bar—¢

441
1916

Baruar
J1GANNATH
v
GovinpLax
Kasavpas



442

1916

Baroj:
JAGANNATR
v

GovitpLaL
hasavpas

THE INDIAN LAW REFORTS [VOL XL

G N Thakor, for the appcllant —The will of the
deceased read as 4 whole shows that the beguests are
all for charities That was admitted by the plantiff
himself If so, the First Olass Subordinate Judge had
no jurisdiction to entertain the swit which wis solely
within the juusdiction of a Distmet Court under
section 92 of the Civil Procedure Code By the will
Rs 19,000 aze given 1 private legacies and Rs 70,000
for pullic charities and there 1s no allegation that any
private legacy 1emamned unpad The Court of first
nstance took the correct view and rghtly  appled
the case of Thicimdass Mulp\ Khump Vullabhdass®
The present suit 13 nothing but 4 swt by  trustee of a
public trust fo1 accoant and 1emoval of 2 co trustee and
to enforce the trust The lowex nppellate Conrt mahes
out a new case for the plaintiff and 1s of opinion that
the suit does not fall within the purview of section 92
of the Crvil Procedure Code The wording of the
plaint, however, brings the swit within that section
The suit 1s bad 1f teken as biought by an 9‘(9cu‘°f
One executor cannot sne another exccutor Willm?
Law of Execcutors and Admimstrators, 10th Ldition
Vol I, page 726

T R Desai fo the respondent after tefeiring to
In2e Lea ® for the English prctice was stopped

Scort, C J ~—The plamntiff brought this suit as one

of two sursrving executors of the will of ont Hml“"';
das Purshott vn dated the 15th June 1802 The dcllnl(

wnt exccutor 19 alleged to be w Audich b1 ahman of llli
age of 80 and 1s charged with having uus-ul’l’“c‘] t ]]
pioperty of the testator, and prayer is that the dcfnn;r
mt should be held responsible for all sums of mo;lm
which would be found to have been grven, ot cust .
be ginven, to friends and relations or pro\cd to

- Iz
@} (1892) 16 Bom 676 @ (1egm) M4 CL D
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been mismanaged, after taking an account from the
year 1899 and onwards, stnce when he has been 1n sole
management oS the property of the late Harpivandas,
and for 2+ permanent injunction restraining the defend-
ant from managing without the consent of the pluntift
and 1estiaining the defendant from preventing the
pluntiff from managing The plaint 1s a document of
some length, and contains no description of the trusts oz
durections contawmed in the will of the testator But
the suit may be treated as 1 general administiation suit
brought by one trustee agunst another with whose
conduct ke 15 diss tasfied, nd the stamping of the smt
s 2 smt for w weount at the vilue of Rs 150 does not
prevent the Court fiom 1mposing an adequnte Court-fee
1n the event of any dectee being pissed for the payment
of money by the defendant

That however 1s not the guestion now before the
Comt 1t18 whether the learned Judge in the Distuiet
Couit w15 wiong 1n remnnding the case for trial after
the suit had been rejected by the Subordinate Judge on
the ground that it was a smt framed under section 92
of the Civil Procedure Code wd as such could only he
1 the District Comrt  There 18 not 2 word 1n the plunt
to suggest that the suit was fiamed 1n 1elation to any
charitable o1 religious trusts There 1s no prayer for
relief of iny of the kinds specified 1n that section, and
upon the face of the plunt we see no reison for holding
that the Subordinate Judge had not power to entertain
the smit  That leuned Judge, however states 1n his
yudgment that from the will 1t appears that the pro-
perty was woirth nbout Rs 89,500, out of which private
legacies amount to Rs 19 500 and the rest Rs 70,000
are to be used for purely chamtable and rehgious
purposes

The learned Joint Judge 1n appeal pownted out that
1t did not follow that because money was to be used for
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the benefit of charities, that theiefore a scheme would
be necessary 1n the case of those chartties In England
the difficulty using from super1or and inferior juuisdic-
tions does not arse, and any question ielating to
charitable hequests conld be disposed of in an adminis-
trationsmt by thendditionof the Attorney General,who
corresponds to the Adiocate Geneial 1n this countrv, as
aparty tothe smt As an instince, we may refer to
In e Lea,™ which was 1 general smt for admimstr
tion  The report 1elates to 1 question arising with
1eference to a4 paiticulan charitable bequest nvolving
the question whether 2 scheme should be frimed or
whether money should be pud by the executors direct
to the legatee named as the controller of the chatity

It appears to ns that if ansv questions relating to
chaiitable bequests should arise in the present €5t
before the Subordinate Judge, his proper course would
be to g1ve notice to the Advocate General i order that
that officer might decide whether any ictron shonld be
taken under section 92 of the Cival Procedure Code 10
oider to get any of the speafic teliefs referred to
that section It would be quite possible for the Subor

dinate Judge to continue the admimstration of the
estate up to the point of separating the funds appro-
priated for particular charities s to which schemed
would have to bo framed, and holding those funds 10
the possession of a Recerver until the Advocato General
or the Collector had obtained the dircctions of the
Court, if such weie necessary with reference to the
disposal of those funds undeci some suitable scheme

Such directions of conrse would have to be taken from
the District Court under section 92 But we Lnow
nothing at present of the position of the charties lnl
question  We do not hnow whether any schemes “‘:‘
be nocessary, and 1t appears to us as it appenred t0 the

™ (1887)84 Ch. D 528



VOL AL] BOMBAY SERIES

Jomnt Judge thatit will be altogether prematme to say
that this smt, 1s framed, cannot be disposed of by the
Subordinate Judge

The onlv other question which has been iefeired to
15 whether the Joint Tudge was wrong in not giving
effect to what has been deseribed as an application fol
a dectee 1n terms of the compromise We have been
refetred to documents upon which the pomnt 1s baged
and 1t appears that there was no applhicition for a
decree in terms of the compromise Thete was only 2
mention of a previous agreement, and 1t was reguested
that the Comt would admit the papers on to the
proceedings Accoiding to the yjudgment of the Joint
Judge the only 1ssue 1used before him at the time of
the appeal was whether the lower Court had enzed 1n
holding that the swt fell within the purview of
section 92 of the Civil Piocedmie Code, and that the
Court had no jurisdiction to enteitain 1t Upon that
1ssue we think that the Joint Judge wis right 1n hold-
mg 1n the afirmative and 1n remanding the smt We
aflfiim the order and dismiss the appeal Costs, costs
i the canse

Order affirmed
JGR
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APPELLATE CIVIL

Before Sir Bastl Scott kt Chief Justice and Mr Justiee Heaton

ABDULLABHAI LALLJEE a\p avotner (omiemvar Pranmirrs) v Tne
EAECUTIVE COMMITTEE ADEN ©

Aden Settlement Regulation (VII of 1500) section 13 t—Mumerpal affairs
at dden—Drecutive Commttee—Raling of property for purposes of {azation
—Rating value fized by the Resdent at Aden sn o rating appeal—Finality of
the decision of the Resident as to value—Jurisdiction of Cirel Courts fo ezamne
the value 1 a cierl sut—Rule made under the Regulation to guve finality to the
Rendent ¢ dectsion sn rating appeal 18 ultra vires

The Aden Settlement Regulation (VIT of 1900) provided fortt e ¢ tabli hmeut
of an Executive Conunmttee for the Mumepal Governmnt of Aden andate
clause 13 authonsed the Resident subject to the previous nction of the Tectl
Government to make rules to provide for * the assessment and collection of am
toll cess tox or other ampost unposed \inder the Regulation  The mles &
made provided tnter alia for the preparation of an ase sment | t contumng
‘the anoual lettig value or other valuation on whicl the property 13 a3:cs of
for complaints to the Executnne C where any property was forth
time betng entered m the liat or m wlteh the entered ratesile yalue Jiad Lan
increased and for appeals sgainst any pateable value to the Jndet of the
Residents Court Rule 12 prowided that after appeals 1f any wirv dat
and the results noted 1n the assessment st all rateahle values so enture 11 the
list were fimal  The lower Courts held on a construction of the abme pulo that
3t made the decision of the Tudge of the Resident s Const i a rating appeal

conclusive and that the aggneved party could not question 1t by & aml sut
e

@ Civl Reference No 9 of 1915

1 The section so £ar s matersal rupa as follows —

Local Government shall

The Reanlent with the previous sanction of the from (e

as soon an mny ¢ after the commencement of this Regulation and
to tune make rules to provids for all or amy of the fol>wing maiers
namely —

. o o o . ¢
{6} the arscesment and collection of any toll cess ta3 of other {mpor
imposed under this Regulation
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Held that the rule 12 read as 1t had been by the lower Courts was ultra
rares nasmuch as a dishinet unequivocal enactment was required for the pur
pose of either adding to or taling away the junsdiction of a Court

TrIS was 2 reference made under section 8 of the
Aden Courts Act (II of 1864) by Brigadier-General
C H U Price, Political Resident at Aden

Suit for a declaration that a certain tax was 1llegally
assessed, and to recover the amount of the tax levied

The facts weie that the plaintiffs trading under the
name and style of Abdullibhar and Jumabhai Lalljee at
Aden took 4 lease for thirty of certain lands in the
Shail h Othman Division of the Aden District fiom the
Secretuy of HState for India 1n Council, for construction
of salt works The lease provided for the payment of
Rs 7,000 every year by the plawntiffs to the Secretary
of State by way of rent for the demised lands and 1t
further provided for the payment by the pluntiffs of a

royalty of eight annas per every ton of salt exported
by them

The Political Resident of Aden, in exercise of the
powers conferred upon him by the Aden Settlement
Regulation (VII of 1900), published two notafications
on the 26th March 1909, levying certain tases and lay-
mg down rules for the assessment and collection
thereof The taxes levied were, 2 Property tax to be
assessed at 6 per cent on the rateable value of the
propeity taxed and a general Sanitary tax to be
assessed at 3 per cent on such rateable value The
said taxes were to be levied at only half the afore-
mentioned 1ates 1n the village of Shaitkh Othman  The
second notification lad down rules goverming assess-
ment and collection of taxes The material of those
rules 1 s follows —

I When arie on Luldmes or lands or Loth 1simposed the Executive
Comuuttee shall cause an & es ment b t of all buldings or lands or buldiogs
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and lands as the case may be mn the Settlewent Distnct to b, prepared

containing —
(a) The name of distnict or diviston 1n which the property 1a mtuated

(8) The deugnation of the property either by name or by number,
suffictent for 1ndentification

{c) The names of the ow ner and eccupier 1f hnown

(d) The annual letting value or other valuation on which the prapesrty 18
assessed  and

(¢) The amount of tax assessed thereon

3 Onthe reqmsition of the Executive Commttee or of such person the
owner or occupier of any such buildmg or land shall witlin such reasonable
penod as shall be specified 1m the requaition  be bound to furmush a true return
to the be t of lus hnowledge or Lelief and subseribed with tus sgmitire —

(a) Asto the name and plice of abode of the owner or nceuprer or of
both

(5) As to the dimensions of such bwlding or land and the aonual leting
value or other valuation thereof

4 \When the assessment hist has been completed the Exccutne Commuttes
shall gne public notice thercof and of the place where the hst or a copY
thereof may be 1nspected and every person claming to be either owaeror
occupier of property ncluded 1 the list and any agent of such persor shall
be nt iberty to mspect the st and to make en extrsct therefrom without
charge  The Comimittee shall at the same time give pul he nctice of aday pot
berug less than fifteen davs frow the pubheation of such n fice o o before
which complaints agawst the amount of any rateable svalue entered an tf
a exsment list will bo reccnved 1n therr offico

o Inevery case in wlich any properts haa for the first thne ben entered
n the a ex ment list or in which the entered rateable valuo of any pr ety
Las besnsterea ed the | xecutive Commutteo shall as roon as conumenthy
iy Lo givea wpectnl wetten notie to the owner or oceup 108 to wid
troperty speafyimg the patore of such entey anl nforming b that any
complaint sgainst the kame will be rneused n therr office atspy tune within
ifteun days from the service of the special notice

b Frery wmplunt aganst the amount of any rateal b valac entered fn the
sxocy ment i 1 moust Vo mmadely written appheation to the L xecstit® Cvml
mittes on (r befere the day or the Jatest day fized In the publicor » s
Buticw afuresat 1 atating-the groun 1s on which the sal se 1s disprted
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7 The Executise Commttee shall cause all complants &0 received to be
registered ma took 1o be kept for this purpose and shall gne notice m
wnting  toeach complamnant of the day tume and place when and where lis
complaint will be 1 estigated

8 The Execntive Commnttee shall appoint an officer or officers to mvest
gate and dispose of t}le complunt in the presence of the complainant 1f he shall
appear and if not 1 his ab ence  Such officer or officers may for reasonable
cause adjourn mvestigntion from time to time

9 .When the conplamt 15 disposed of and the recult noted i the register
any dment neccssary m dance with such result shall Le mad 1 the

a8 essment h t

10 When all uch complamts if auy Dave been i posed of and all
amendments in 1ceordance with such complaints have been made m the assesy
ment hst the said list &lall be authenticated by the churman of the Executive
Comrmittee who shall certify that exeept i the cases (if any) in winel amend
ments have been ande no vahd objection has been made to the rateable value
entered m the said Lst

11 Appeal aganst uny rateable value shall re heard and determined by the
Judge of the Court of the Resident but no such appeal shall be heard Ly the
sad Judge unless 1t 15 brought witlun fifteen days from the date on which
& complamt previously unde to the Esecutive Commuttee as aforesmd has
been di po ed of

12 After appeals af any as aforesud are decided aud the results noted 1n
tha as e sment list all riteable values »o entered in the Dist shall be final
sul) «ct ta such action a3ty be nece sary undce rules 17 and 18 following

17 (1) Th  Eaceutne GComunittee may at any tune alter the sud Int
by mserting the nune of any person whese name ought to Liave teen maerted
r by m urtmg any property which ought to have been wmserted or Ly altenug
the v alution of or & sessiuent on any properts  whicl has been erroneously
valued or asses ol throngh frand  acalent «r nustake after gaving, notice to
any person in crtel an the alteration of a tane not le s than oue month from
1 ¢ date of service of such notie at which the alteration 1s to be made

2) Fuery objectimy mal 1y any jorsons wmserted m any such alteration
tefore the tume fixed i the 1 tiee and 1 the manner provided by rules 6 and 7
shall be dedt with e all re pects asaf 1t were an application under the said
rule

(34 Lyvery alteritton made under this rule shall subject to the result of an
appeal uuder rule 11 have the same effect as1f 2t had been mede on the earhest
Bo1-1
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day m the current offiial year 1n which the ctrcumstances jushfying the
alteration existed

18 () It shall be not necessary to prepare a new assessment list every
year  Subject to the condition that every part of the assessment list shall be
completely revised not less than once i every four years the Executive Com
mttee may adopt the valuation and assessment contamedin the hst for any
year with such alteration &s may be deemed necessary for the year immed:
ately following

(2) But the provistons of rules 4 5 6 7 8 9 10 and 17 shall be applicable
every year s 1f a new assessment list has been complete | at the commence
ment of the official year

In 1909, the value of the plamtiffs’ leasehold lnds
was assessed at Ra 7,000fo1 rating purposes and the
taxes were levied at Rs 283-8-0 The same amount w18
levied 1in the year following

The construction of plaintiffs’ salt-works wis com
pleted 1n 1911 and the plaintiffs began to manufrctule
salt In that yeu, the defendants, the Executive Com
mittee of Aden, abandoned the old method of 1ssess’m8
the taxes, and fized the assessment value at Rs 2,7%
being half the value of the salt exported by the plunt-
iffs duimng the yea: less 10 per cent The tuxes s0
levied came to Rs 125-12-0 The plaintils appealed
agunst the taxation, but the Politicil Resident at
Aden confirmed the ssme  In the two following 3eus
that 1s, 1n 1912 and 1913, the plaintiffs weie assessed at
Rs 2240-3-8 and Rs 4 497-4-9, respectivelv, ot the samt
punciple of valuation The plamtiffs appealed against
both assessments to the Politieal Resident at Aden but
wele unsuccessful

Finally the pluntiffs filed asmt agunst the Executive

Committee of Aden, for 4 declaration that the new
method of assessment adopted by the defendants u:;
assessing the taves for the years191] 1912 and lDll
was wrong, 1llegal and unauthorised and fint 1€



VOL XL] BOMBAY SERIES

cortect method of assessing the taxes was to take the
fixed 1ental of Rs 7,000 or 1t the most such snm and the
10711ty payable by the plaintiffs They also piayed to
1ecovel back the amount of Rs 6,012-8-9 the amount of
the taxes 1ecoveted 1n excess

The defendants contended nfer alia that the decision
of the Political Resident 1n the rating appeals was
final that the plaintiffs had no cause of action, and
that the Comit had no junsdietion to entertuin or try
the smt

At the tiinl the Assistant Resident and Judge
1used 4 preliminay 1ssue as follows —

Whether this Court has junsdiction to mterfere wath the assessment fixed
by the defendants and conmed by the appeliate authonty

The leuned Judge decided the 1ssue in the negative
and dismissed the sut on the following grounds —

Difendants aite cortmin rulings whieh they iterpret in thewr favour The
niost important ot the e 1 the High Court decision i Uorar + Borsad Tovn
Mumepahity (19101 L R 24 Bom 607)

Ths decrsion 18 authontattve and conclusive  The only question 1s how
far1ts effects may be modihed by the force of two arguments advanced by
plamtiffs  The hrst of these has reference to the words by law  whichI
have emphasised 1n the last sentence of the above quotation The plantiffa
contend that the rules under which the as essment 13 made and winch provide
for appeals aganst over 1sse ment were not passed by the Legislative Coun
il and therefore have not for the purpo es of the present case the force of
law That the rulis were inade by the T'esident who cannot have had the
1ntention and certamly had not the piwer toprevent a civil Court from hear
10g a regular civil suit to recover a taxallegally leved

I am unable to accept this view  As ponted out by defendants the Aden
Setflement Regulation (VIT of 1900) s a Legi labne enactment of the
Governor General of Indin in Counul Section 13 of that Regulation lsys
down that the Restiint  with the previous sanction of the local Government
hall make rules to provide for vanous matters mcluding asses ment of tases
& Therules now i question wersso made witli the previous sanction of
the Goveroment f Bombay and duly pubbshed by \otfication of that
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Government  These rules have therefore full Legislative sanction and un
questionably constrtute the Jaw on the subject under consderation

Moreos er the ruling i the Borsad case refers to the rule providing & remedy
agamnst over valuation I can tmagme no reason for supposing that the rule
referred to was made m such a manner asto give 1t the force of law to a
sreater extent than 13 I concene obtams m respect of the Adenrules tnd
1t 18 an important potnt 1 favour of the defendants argument that the dden
rules require an appeal to be made to the Judge of the Court of the Rewdent
distinetly a miore authontative tribunal than the General Commuttec of the
Municipality

1 therefore hold that the s lnation of the property was made and confirmed
by the authorities t whoin the pow ers of so domng had been pliced by law

There remains 2 further arpument of the plamtiffs which has to le con
sidered  They mamtaw 1 effect that the ruling n the Borsad case does not
apply to oust the junsdiction of a cxvil Court 1n a cuse where the valustion of
the property has Leen made 1n an nunauthoriwed manmer notin accordanco
with the rules lud down and this they contend 1 the fact 1n the present case
They cite the cases of & Raghunathdas v dnrkleshrar Wumopaldy (1901
T L B 26 Bom. 294) and Secretary of State for Tndia v Major Hughes (1913
1L R 38 Bom 293)

The fint of these tno ca es differed from the Borsad case in that the com
plamnt was of 1nallegal as essment 1ather than an over valustion 1t bewg
alleged that the mode of estimatmg the asse ment was Mlegal and not 31
accordance with the rules framed by the Momepahty  The High Court
held that if tht allegation had been estal lished the e1se could have bte:
dwistingushed from the Borsad case The sune prmaiple w23 lard down :
Secretary of State v Major Hughes wheret wa held that the !axlng““'bar;‘).
had gone 1iyond the powers nemgned to hun by law and that ther!ff'éom
action bemg 1llegal the case was one an which the Junsdiction of the civl ot
wasmot ou ted T wn onnd to take the same view and o hold (]u; e
Court has junsdiction to mterfere m the pre ent ease if and onlt l]
mode of assessment adopted by the defendants can be shown to be llegs

I hold that the defendants hate calculated the letting value of the perﬂ:{
1 onder to amvo at its rateable value and in so dong hate 1 0 %
excveded the powers given to thewm under the rules
10n of the defendints
+ and therefore 13
sspaament B
Ttogether t& be

For the reasons which I have given I hold that the act
has been nather unauthorise 1 nor aflugal 10 any respec!
not within the Junsdiction of this Court to nterfere with the 2
by the defendants on plantiffn properts  Itie perhaps pot 8
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regretted that i order to amve at a deasion upon the pomt of lan 1t has
been necessary to ome estent to enter into the mentsof the case The
result m apy case3s that the previous decisions of the Court of the Resident
1m appeal are final that this Court has no bght to interfere and the smt 1s
therefore dism1 ed with Al costs aganst the defendants

On appeal by the pluntiffs, the Political Resident of
Aden came to the sume conclusion and dismissed the
appeal but submitted under section 8 of the Aden
Courts Act (II of 1864), the following questions for
determination by the High Court of Bombay —

1 Whether the lower Court did not act rregularly and illegally m dechn
10g to hear the case as 2 whole and raiming the prelmnnary 1ssue and deciding
the same without taking any evidence as to the ments of the case *

2 Whether the decision of the lower Court on the smd ssue was not
erroneous ?

3  Whether the lower Court was not wrong 1m dismissing the plamtiffs
suit ?

The reference was heard by Scott C J and HeatonJ,
on the 9th and the 16th of February 1916

Inver ar ity, Setalvad and Mulla, with Ratanlal Ran
chhoddas, instiucted by Edgelcw, Gulabchand Wadia
& Co, for the pluntiffs

Jardine (Advocate General) and Strangman, 1n-

structed by Nicholson (Government Solicitor) for the
defendants

Inverar ity —The provisions of Rule 12 making the
decision of the Political Resident at Adenin 2 1ating
appenl  final,” do not male 1t hnil 1 the sense of
ousting the junisdiction of the Court for, wny expres-
sion makang the deasion of any authority finnl, 1n
fisenl Statutes cannot oust the juuisdiction of the Comt
1f 1t can be shown that the 1ssessing 1mthoiities have
not procecded 1n qecordance with the provisions of the
fiscal Statutes see Armyfage v~ Wilkinson® and

@ (1878) 3 App Cas 355atp o6
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1900) bad published two Nohfications dated 26th March 1909 levymg certan
taxes and laying down rules for the assessment and collection thereof,
Indduded among the taxes so levied were a House and Property tac and s
General Samtary Tax both taxes to be assessed on the rateadle ralue of the
property taxed

By these Notifications the defendants were charged with the duty of
assessing and collecting the said taxes 1n accordance with the Rules theremn
embodied

The defendants acting on the powers thus conferred on them fixed the
ratesble value of the aforesard leasehold lands of the plamntiffs at Rs 7000
that being the amount payable by the plamtiffs as annual rent for the lands
Thus was done m the year 1909 when the Balt Works had only just begun to
be constructed and no salt had ns yet been produced In thy year 1911 when
prod had d the d d adopted a new mode of assessment
and fixed the rateable value of the property at one half the value of the salt
exported by plamtiffs duning the year less ten per cent

The plamtiffs state that they protested agamst this new mode of assess
ment but therr protest was over ruled by defendants who contmued 10 the
following years to as ess the taxes on the new bams 1n spite of protests from
plantiffs on each occaston The plamntiffs urge that this new method of
asscssment 18 wrong 1 principle and oppressive a8 well as bemg illegal snd
unauthonsed and they ash for a declaration of the Court to that effect They
ask further for a declaratien that the correct method of assessing the taxes 19
to make the fived 1ental of Rs 7000 or at most such sum plus the royalty
payable by pluntifs on salt exported as the rateable value of the lands and
to assess the taxes on such rateable valué  Ihey ask finally fora decree for
the refund of the excess sum over the amount legally payable recovered by
d fendants during the three years 1911 1914

\ow the first point to bu noted1s that in their plait the planteffs ke

no mention whatever of the fact that 1n thres successive )ears they ma;‘l
three appeals to the Court of the Resident 1o the manner pmnded n !ll;;
Rules agamst the defendants decistons of which they complam and that .
these appeals were rejected by the Court Thus 188 fact to whi b 1;!;"
umportance 1 not nnnaturally  attached by the defendants who marntamn ths
these decistons 1n appeal are sl and that this Court cannot wterfere 10 the
arcumstances it has been necessary to frame a preluninary 1350€ —Whethws
this Court has Junsdiction to interfere with the sssessment fized by the
defend and confirmed by the Appellate Authonty ? Ifthe decision 08
this weue Le found 1 the negative this Court can have no optiou but to
di muss the st
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The pluntiffs witer alie contended that the 1ules
providing for 2ppenls against over-1ssessment were not
pissed by the Legislative Council and  therefore, have
not for the purposes of the present case the force of
1w

The Aden Settlement Regulation, 1900, made under
the Government of India Act, 1870 (33 Vic ¢ 3)provides
for the estiblishment of an Executive Committee for
the Mumeipal Government of Aden to be appointed ind
controlled by the Resident which shall have such
authority, discharge such functions and exercise such
powers within the 1wer to which the Rugulation
extends as the Resident may by any trules under the
Regulation direct By clause 13 the Resident 1s
authorised, subject to the previous sinetion of the Local
Government to matke rules to provide for ceitun
specified mntters which include ¢ the 1ssessment and
collectrion of any toll, cess, tax o1 other xmpost 1mposed
under the Regnlation ™

By clausc 11 the power to 1mpose such tolls, cesses
taves and other 1mposts 1s are necesswy for the pur-
poses of the Regulition s vested in the Resident who
may fix the taxes and modes of levying o1 recovering
the swme

On the 26th March 1909 the Resident amposed wnfer
alia 1 House and Pioperty Tax and General Samtary
T1x, and on the sume diy 1ssued rules purporting to be
for the asscssment and collection of the House and
Property Tax and General Sanitary Tax

They movided nter ahia for the preparition of an
assessment hist contaiming ¢ the annual letting value or
other valuation on which the property 1s assessed ”
for complunts to the Executive Commuittee where any
property was for the first time being entered 1n the Iist

Dsir-8
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01 1 which the entered 1ateable value has been
mncreased, nd for appeals against any rateable value to
the Judge of the Resident’s Comt

Rule 12 provides that aftex -ppeals, 1f any, are
decided nd the results noted 1n the assessment hist 1l
rateable values so enteted in the hist shall be final
subject to such action as may be necessary undel
rules 17 ind 18 to awnend the hist from time to time

It may be observed that the rulescontain no rules
for assessment but only directions for the entries to be
made 1n the 1ssessment book after the property hasbeen

assessed

This point cn be made clear by reference to the
City of Bombay Municrpal Act (Bombay Act III of
1888) which 1s expressly referred to by the Notificntion
of Taxes of the 26th March 1909

Sections 146 to 153 of the Bombay Act prov 1de for the
persons to be made liable These sections re adopted
by reference 1n the Notificatrion of Taves but
sections 154 and 155, which provide for the mode of
\ssessiment have no counterpait in erther the rules of
the Notification of the Resident

The provision of 1ule 12 1egarding the finality of thclt
11teable value 13 pparently taken from the first ‘11:1[&
the last lines of section 219 (Z) of the Bombuy Act the
thete 18 no counter part to the Bombay pro3sion tlmtl :o
deersion of the Judge 1n an appeal aganst such vilt
shall be final

1t 18, howevel, assumed by the Assistant
Judgment that the provision that the rateable vq”w
shull be final 15 equivalent to a provision tll'ltl be
deasion of the Judge in the rating appeal shal
final

Resudent 8
\ [
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If this was the intention 1t 1scurious that the Bom-
by Goveinment whose previous sanction to the rules
was necessary shonld have sinctioned the omission of
the provision tht the decision of the Judge 1n arating
appeal shall be fin1l Tt 1s curious for the 1eicon that
the conlesponding provision 1 section 219 of the Bom-
bay Mumicipal Act was found to require validition by
an Act of the Governor-Generil v1z Act XII of 1888

It 1s just ns probable that thc pirovision that the
decision should be final was omitted 1n oider not to
prevent suits for refund or disputed 1ites n the Comt
of the Resident 1n which suits a cwse might be stated
unde1 the Aden Act for the decision of the Hugh Court
as they can be stated by the rating appeal Court in
Bombay under the Act XII of 1888, ot becruse there was
a doubt as to the legality of limiting by 1ules the ords-
nuy juusdiction of the Resident s Cowrt

We will however, dispose of the tefezence now before
us on the wsumption that the 1ule 12 1s intended to
make the decision of the Judge of the Residents Cowmg
1 a 1atang ppeal final  On this assumption we thin.
the 1ule 18 ulira vires

It 15 well established thet a distinet uncquivoeat
enactment 15 tequured for the purpose of eithey ndding
to or taking away the jursdiction of a2 Comit The
Reswdent s Cowat had already juusdiction unda the
Aden Act of 1864 to henr ind determine all cases of
whatever nature wnd whatever value  The rale 12 reaq
as tt has been by the Assistint Resident amounts to
use the wordsof Lord Whatson 1n King v Hender son ®
to * the creion of 4 jurisdietion wineh the Legislature
withheld * It would if vilid force the aggrieved
ratc-payer toaccept v final decston by 1 procedure in

m{1gag} A € 7200t p 729
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1916 which appeal by way of case stated to this Court wonld
sovra 1ot be open  No one disputes that snch a result may
. f"_’l:’“ be obtained by Legslative enactment by a competent
v authority but authority to achieve such a result by the
[E"ggfm subordinate legislation of rules cannot be 1mplied, for

»(:‘::sm the presumption 1s the other way
We are, therefore, of opimion that there 138 no vaid

«objection to the trial on 1ts mei1ts of the swit instituted
by the plamntifs
‘We answer the gunestions put as follows —
(1) In the affirmative
(2) The decision of the lower Court was erroneous
(8) The lower Court was wrong mn dismussing the
plaintiffs’ suit
Costs consequent on the reference to be costsin the
su1t -
Answers accordingly
R R
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Before Sir Basil Scott Kt Chief Justice and Mr Justice Batchelos

MAHOMED HAJI TISSACK LLIAS (ArreLiAnT avp Opposing CREDITOR)
v+ SHAIK ABDOOL RAHIMAN Brv SHAIK ABDOOL AZIZ EL
EBRAHIM (RespoADENT anD INsoLvENT) ©

The Presudency Towns Insoliency Act (IIT of 1J09) sections 6 § 25 38
39 (2) (@) (B) (&} (D (f) ())—Protection order—Appeal Les agamst a
protection oy der—UOpposing credilor  though not a decree holder « person
aggrieved by the protect: n order—Protection order a pruilege to be granted
or withheld according to the character and circumstances of the nsolvency—
Insoluent guilty of malpractices not entitled t) protection

Under section § clawse () (8) of the Pusilency Towus Insolvency Act
(LI of 190 1) an appeal hies trom v protectien ordu mad by o Judge 1n the
ex ruse of the m olvency Jurisdiction

It dots not appen fio n sectien 8 of the Presidency Towns Inselvency Act
tlat the Legwlatme wished to put any himutation upon appeals made from
ongiual orders of a Judge except perhips oiders regulsting procedure

The cxpression  any p rondgotievtd nclwse 2 of the last mentioned
section 18 not to be himuted to & creditor whs has  btuned  decrees aguﬁzst the

msolvent

Every application for potection after refusil or suspcnsion of discharge
must be Judged on its merits  If the mnsolvent has acted recklessly and dis
honustly the fact that he cannot pay 13 no teason for deprising the creditor of
the powur of pumshung him by 1ttachment and mmprisonment to the extent the
law allows  \ protection oi k1 13 & privilege to be granted or withleld as the
Court i tts diserction iy determine Ino exerciing that discretion it 13
reles wnt and proper for the Gourt to hav regard to the character and urcum
stanues of the msolventy  Whure a Court finds that the insoly ency 1s of a
fiagrantly cnlpable kind being the result of gross extrivagance accompamed
ty grave malpractice and @ total dirigard of the creditors whose money
was squindered protection ought tolerefu ed

Marris s Ingram W aud Inre Gent  Gent Davis v Harris®) referred to
© \ppeal No 26 of 1915 Insolvency Petstion No 57u of 1913

1 (1879) 13Ch D 338 @) (1888} 40 Ch. D 190 at p 195
Bigy
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PROCEEDINGS 10 Insolvency

The respondent, one Shuk Abdool Rahiman bin
Shaik Abdool Aziz,an Arab, Pearl merchant of Bom-
bay was adjudicated an insolvent on 27th October 1913
On the 10th February 1914, the insolvent filed Ilus
schedule showing liabilitzes to theextent of Rs 29,20,199
The 1enlizable assets were shown 1t about Rs 2 90,000
but the Official Assignee’s 1eport showed thit only
Rs 1,37,000 could be 1ecovered

The 1nsolvent applied for his discharge under sec
tron 38 of the Presidency Towns Insolvency Act (III
0f1909) On 8th Apiil 1915, hus petition was 1ejected by
Davar J, the learned Commissionet sitting 1n the Insol-
veney Court ‘While 1efusing the discharge, lus Lordship
dwelt af great length upon the imsolvent’s gross rech
lessness, extravagance, and numerous malpractices
On the 12th Aprl 1915, the 1nsolvent applied for pro-
tection from arrest, and on 16th Apnl 1916, the lewn
ed Commssioner grantedan wnferun protection ovder
for twelve months, delivering the following judgment

DAVAR,J —The insolvent, Shaik Abdool Ralman
b Shuk Abdool Aziz Bl Ebrihum, whose dischuge
I refused on the 8th instant, now apphes for a protecttont
ordet It hins been pomnted out to me that ma pred 10us
case whete brother Macleod, as 2 Judge 1 Insolvenct
refused an 1msols ent hus discharge under section 39 of
the Piresidency Towns Insolvency Act granted lnm 2
protection order when the insolvent subscquently
applied fo1 1t It has also been pointed out that m all
cases dealt with under scetion 39 where dischuge >
suspended for a stated period, protection order 13 L
matter of course 1s granted durmg such period of
suspension It must be remembered that I wis ut Wl
at the beuing to comvact the msolvent of auy offentes
under the Act, and I delt with lus case onlt under
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the provisions of section 39 And s I hwe just
observed 1n All cises of 1nsolvency dealt with under
the section wheie the dischuge 1s suspended, the
insolvents have as a mafter of couise, been grinted
protection orders duiing the period of such suspen-
ston  Only in, I think, two veiy exceptional cises
1 withheld protection otder for ~ small portion of
the penzod of suspension In this cise the insolvent
has two «editors who hive obtuned decrees agunst
lim and f piotection order 1s not giranted to the
nsolvent, 1t 15 possible that they may be 1n 2 posttion
of greater advantage over the insolvent than his other
cieditors  Besides this the inevitnble 1esult of refusing
protection o1der to the insolvent would be to drive him
to take 1cfuge 1n the teiritorles of cither the Barodr
biate o1 the Portugese Government 1n the vicinity of
Bombuy ot what 1s still more probable to dirve him to
deput to hus mative country Arbin In this way the
mnsolvent would disappenr fiom Biuitish India for the
next two yeus and only 1etmn to Bombay to 1cnew
his appliettion for s dischuge at the end of two
yeus The msolvent’s presence 13 1equued by the
Ofticinl Assignee who wants s assistance for the pui-
pose of realizing his assets and rdministering us estate
The 1nsolyent has undertaken not to Ieave the jurisdic-
tion of this Coutt without lewve previously obtuned
fiom this Comit «nd has also undeitaken to attend the

oflice of the Oficial Assignee whenever called upon to
do so

Under these circumstances I think the 1insolvent
should be protected ftom arrest and for the present I

grant lum an wiferun protection order for twelve
months

Costs of the opposing creditors must be paid from the
nssets of the insolvent
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Aganst this order, the appellant, an ordma y creditor,
filed an appeal

Bahadury, for the appellant
Desaz, for the 1espondent

Two prelimmquy pownts were raised on behalf of the
1espondent, (1) the nferim protection o1der wns not
appenlable, (2) the appellant was not the ¢peison
agguieved ” within the meaning of ¢t (2) of section 8 of
the Presidency Towns Insolvehicy Act

The learned Chief Justice deliveied the following
judgment on the preliminary points —

8coTT, G J —Two preluninary objections have been
taken to this appeal Fust,1t1s sud that this 15 an
order which, under the Presidency Towns Insolsency
Act (IIT of 1909), 15 not appealable Section § deals
with appeals It s headed with the mtioductory hitle
of appeals Clause (1) provides that the Comt may
review, tescind o1 vary any order made by 1t under 1ts
nsolvency jurisdiction Clanse (2) states that orde1s
in insolvenc) inatters shall, at the instance of ny
person aggrieved, be subject to appeal as follows An
appenl fiom wn order made by an officer with delegated
powets under section 6, which o1de1 under that section
15 to be treated 1s an order of the Court, lies to the Judge
assigned unde section4 to dispose of 1nsolsency mattets
and no further appeal lies The other oiders bang
orders made by the Judge himself 1s ouginil orders,
are appealable, and shall ie . the sume w1y and be
subject to the s1me provisions as appedls hom arders
made by 2 Judge 1n the exerasc of the ordinary ‘I’“
ginal civil jupisdiction  Now, 1t 18 to be obsery ed t ;"t
the flast eluse deals with any orders made under ttllc
msolveney Juusdiction  The sccond clause deals W ;
ordets 1n msolvency matters, and there does 1o
appear to us to be any reason for hmiting them 50 as
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to mnclude something less than oiders i1efernned to
the flist clanse Clause (@) does not ndicate that the

AaBoxep

Legislature wished to put any limitation upon appeals Han Essack

fiom orders made by the delegated officet and similax-
ly 1t does not appen tous that 1t wished to put any
Limitation npon appeals made fiom ouginal oiders of
a Judge except perhaps oiders 1egulating procedule
Those appeals must be preferted in the sume wiy and
subject to the same provisions as Oiiginal Side appeals
“In the same way ' would 1efer 1nfer alia to the filing
of » memorandum of appeal in the Piothonotary’s
Office and so forth, 1s provided by the Original Side
Rules

“ Bubject to the same provisions’ wounld be subject to
the law of himitation wnd other statutes enteting adjec-
tive law We do not think 1t should be held that this
order mnde s an original oader by the Judge exercis
g jurisdiction under the Act 1s not appealable Of
comse, there may be ordeis which ue merely oiders
regulating procedule for the convenience of the Cowmit
or for the conivemence of the puties Such oiders> we
take 1t, ue not affected by these provisions The o1ders
made must be jundicid orders intended to decrde some
powmt judieinlly It cannot be contended thit the
Ppresent order 18 not 2 Judicial order

Then, 1t1s sud that an appeal only lies at the in
stance of \ny peison agguieved, and 1t 1s contended
that the appellant who filed this appenl, 1s not 2 person
aggneved Theoider compluned of 1s an order which
granted protection, nlthough refusing dischuge, to the
insolient , and it 1s sud thit suck an order only affects
the winterests of cieditors whe have obtuned deciees
and therefore would otherwise have the ught of
aresting the yjudgment-debtor  But the only reason
why the appellant 1s not lamself 1 judgment-creditor
1s that the insolvent, since the filing of the appeal, has

'
SHAIR
ALDooL
Raunran



466

AnoNFD

1915

THE INDIAN LAW REPORTS [VOL :

mevented the creditor-appellant from attuning ¢
posrtion by opposing proceedings before the Origt

Han Essace  Side Judge which wete actunlly snggested by the

i

T
SHAIK
ArpooL
Ramnrax

solvency Comt 1n order thit the appellant my
put himself 1n the posifion of 1 aggrzeved person T
1ew that the appellant 1s not an aggrieved person
one which this Court 1s not disposed to regwrd w
favour under the cncumstinces, but as counsel

the appellint appewrs also on the instructions of
Allance Bank, a judgment-cieditor andopposing c1e
tor, who would undoubtedly be an aggrieved per
and consents to be added, and ictually applies to

added s a party appellant m tlus ippeal, we,

paisuance of the powers vested 1 Coutts under 8
t10n107 of the Civil Procedurc Code and Order LRule
cls (2) and (3), wd Order XLI, Rule 33, direct tht t
Alliance Bankh be joined as appellants 1n this apperl

The ppeal must proceed

On further hearing of the appeal, the following Jud
ments were dehivered —

ScoTT, 0F ~—This case comes before us on appeal frc
an otder of Mr Justice Davar s:tfing s Judge
Insolvency, dated the 1oth of April, 1913, whereby tl
nsolvent ifter refusal of Ins dischaige and notwit
standing opposition by a judgment-creditor was §1¥!
an order protecting him from arrest t1ll Apnl, 1916

The order refusing the msolvent’s application for !
charge was passed on  judgment of the 8th of prl
which the reasons for refusing discharge were sttt
and 1t w 15 shown that numerous facts f2lling mthm’t]
ctegories (@), (1), (o), (@) () and () of section 89 ()
the Presidency Tomnns Insolyency Act had Deen Pprove
aganst the insolvent Tt w s found mie ahs that ¢
the duy preceding lus petition 1 ansolvency the rlf
pondent to mal e good certun deftleations assgact
debt worth Rs 29,000 and properties worth over tv



VOL XL ] BOMBAY SERIES

Ines to cieditors whom le had defrinded by breaches
of tiust The learned Judge stated that he wonld hwve

46
1915
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tried the insolvent 1n 1espect of these 7ssignments Hay Essack

under the penal section 103, 1f 1t had not been for the
decision of the House of Lordsin Sharp v Jackson ®
which seemed to 1endel 2 t11al on 4 charge of fraudu-
lent pireference hopeless Neveitheless the learned
Judge, becnuse he believed that m almost all cases
where the dischuige was suspended under the present
law, the insolvent had, as a matter of counrse been
granted protection for the perlod of suspension, gianted
protection for twelve months out of the period of two
years which would clapse hetween the order refusing
dischuge and v fiesh applieation for discharge by the
solsent

It 19 clear that the Comt has 2 discretion m the
matter  If an application for protection wis necessuy
1n Apiil under section 25, the Court could have 1efused
1t for good cause It ever theie ean be such good cause,
1t seems to me to esist 1 the piesent ease  Theie 1s
nothing to be sud for the msolvent i face of the
findings of the leuned Jundge Wo aie moleover in-
formed by the Officinl Assignee that the leuned Judge
15 mistnlen 1n thinl ing the insolvent s assistance 1s
requited for the purpose of 1elizing assets  All known
assets of value lid been 1ecorded before the pplication
for dischuge It would, 1n my opmon, be dangerous
as well 1s unnecessus to adopt wmy such 1nle of practice
W the lenned Judze believed to enist  Eich applica
tion for potection fter 1efusal or suspension of
dischuge must be yudged on 1ts metits  The Court hs
no longet powel to pernut the rnprisonment of an n-
solvent for two yeus at the st of 24 judgment creditor
11t hid unda section 51 of the Indian Insolvent
Act  the persod of six months 1s the maximum term of

® [1899] \ C 419
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cavil imprisonment under the Crvil Procedure Code
Bat 1f the msolvent has acted, as hexe, 1echlessly and
dishonestly, the fact that he cannot pay 1s no reason for
depuiving the creditor of the power of pumshing him
by attachment wnd ymprisonment to the extent the Inw
allows compatre Aarris v Ingram® and In2e Gent

Gent-Davis v Harris®, cases under the Enghsh
Debtors” Act of 1869 In my opinion the oider of pro

tection now unde1 nppeal should be set aside

BATCGHFLOR,  —This 18 an ippend 1n 1nsolvency pro
ceedings from an o1der made by the leaxned Commis
sioner granting the insolvent protection fiom ariest
under section 23 of the Presidency Townps Insolvency
Act, 1509 The appellant before us 1s the Alliance Bank
of S1mla, a yudgment-cieditor 11 the sum of Rs 10000

The respondent was adudicated 1msolvent on 27th
October 1913 On 10th February following he filed his
schedule, showing halbihitzes amounting to Ry 2020499
The 1ealizable asscts e stated to come to Rs 290,000
but the amount Lecosered up ta the tune of the Ofhenl
Assignee s 1epott 1s only Rs 1,37,000, and betweell that
dite and this the further sum 1ealised 1s, we ue told
the meie diiblet of Rs 4,000

On §th Apuil 1915 the leatned Commussionel pefused
tle 1nsclvent’s discharge fou 1ensons w huch e
expluned 1n an cxhaustive judgment, 1 winch he
amimadverted 1m severe tcams on the insolvents
rechlessness, exttayagance and numetrous malpt retrees
On 16th April 1975 the sume leuned Commusstontr
made the ordet now under appeil grmting the
msolvent protection from girest The question
whether that order should be affimed

The order 15 under the Act, o discretionary order 1t
this case 1t was made bv mjy learned brother, D ar J

0 (1879) 13 Cu D 338 ) (1888) 40 Ch D 190 atp 1%
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whose experience 1n the admimstration of the Inw of
insolvency 1s fu greater than mume It 15, therefore,
with sinceie diflidenec that I find myself compelled to
tihe another view , wd since we ue differing fiom
Davaur J, I desute to state my teasons in myv own
words The conclusion which I 1etch 1s based entiely
onDuwar J s judgment as to the charncter of this isolv-
ency wd on the consequences which seem to me to
tollow fiom that character  On thas pomnt T 1ely on the
following passtges 1n wlhich the lenined Commissioner
his given Ius 1evsons for tefusing the respondents
dhsch"uge

The Official Assignee 1 lus report 1vs that the m olyent mixed up the
montes recenved by lim as recerner with e own movey  The msolvent un
26th October 1913 a day efire he hled hus petition an imsolveney  a s ned
over and trap fured 2 good dubt due Ly Maneklal Panichand to himsilf
to th hewrs of Est Khalifu of whose tstate e was recenver And by this et
o sum of Rs 29000 was dispo <d of a dyy before s msolvency It furtler
app s that dunng the time the mnsolvent was curyn, on business Le was
entrusted by virous Atab mcrchants witl their pearls for the purfose of sale
The nsolvnt plidgud those pearls wnd used the moneys roabsed by such
Ly potheeatson for s own purpwes  Agun (i 26th Octoler 8 day befure
s msoliency he oxceuted four writings whady he s signed over and
transferred all lus interest 1n certun propurtics at Bisra to secury pavment of
about Rs 210 000 to the Arib merchants whose pearls he had wrongfully and
unjustifintly pledged Dinuded of all extraneous owcumstances the facts
which cannot be dented are that the insolvent dunng the tine he was carrving
on busmess as o merchant commtted offences of enmimal breack of trust
m ruspect of property entrusted to hum as recutver andin re pect of property
entrusted to lam for s1le a3 a Lroker o comm 1on agent  In order to gave
Lo clf fiom crinunal pro (cations wWhich he apprehended would be started
agun t hun cnits Pung hnown thit he was i olvent or unatle to ineet fns
tabahitics he parted with pr portbies werth approsimateds T 340000 on the
du preceding dns olvency I have ¢ tike wmto con id ratt n certam
fict admtted 1y the m dvent I I In alhtion tu domg the pear]
Luwe he hept @ owmg stel The OMonl \ tmee 1o du report savs
that lus racin., cxpen ¢ cate to scven lie of rupecs spreal over a period of

isyews  The titamnt asto even lics 1s correct lut the stat ment as

to the period 14 vot correct  To be exact 1t sy pears that he ot a sem of

Rs 698 340 from Novemter 1910 t> (htolur 191300 bt raemg tul He
B 4262
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was living 1n 2 style and expending moneys (ina way) which I venture to
think very few citizens of Bombay have dome even though they may be
admtted milionaires His books give no ndication as to what Ins profits
were or whether there were profits at all andin what year thero were pro
fits or losses  He has I ept bools but he might well have omitted heeping
bool s at all because the biool s that he has kept are of no value whatever
The books are not balanced balances are not drawn nor are they carned
forward and qute Lght heartedly the insolvcnt admuts that entnes 1
respect of all payments and receipts do not appear m his books If they do
not the 1alue of those books 1s absolutely ml It seems to mo that 8 man
who 13 capable of regarding money 1 the hght in which the nsolvent has
regarded 1t and of dealing with lns own and other peoples moneys i the
reckless manner 1 which Le has done that such a man as a merchant 13 &
danger to the public  His assets are not equal to four annas n the rupee
The Official Assignee reports that in lis opinion the msolvent cannot be
hield liable for his assets not beng equal to four anmas 1 the rupee on s
unsccured habiities I differ from that conclusion altogether It seems
to me there can be no question whatever that the insolient 1s solely and
wholly responsible for hig present state of affars There can bo 20
questron that the wsolient continued to trade swhen he must have well
known that he was 1n wsolvent circumstances A man does oot jueur
debts to the extent of twenty mne lacs of rupees withont reahising that he 18
1nsolvent and a debt of this desertption 1s not incurred 1n a day or & month

His indebtedness and 1nsolvency must have been growing and growing <on

tinvously as every month of Ius rechless hfo p ogressed and he mist liave

been conscous long before he filed hus petition that he was liumng & mofoss

and extravagant Dife at the expemse of s creditors He contipued b3

business nght up to the end with the fullest knowledge that he was dhssipatin™

his creditors money s

The lerned Commssioner concluded by finding
aganst the mnsolvent that thero wns complete proof of
the facts mentioned 1n cls (a), (8), (0), (@), (/) and )
of sub section 2 of section 39 of the Act, nd by expres-
sing Ins 1egret that he could mfhict on hum no higher
pumshment than the refusal of lus discharge T'rom
tlus judgment there was no appeal, and ths, therefore,
18 the state of facts 1n wlich we have now to ducide
whether this msolvent 15 entitled to n protection order
of Dunar Ja

t
It1s Ithinl certan from the judgmen 1 amble 10

that the only 1eason why heo felt himse
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enfoice the penal provisions of the Act was that,
1 view of Sharp v Jackson®, he 1eluctantly concluded
that cuaminal proceedings could not sueceed 13 16 would
De open to the wnsolvent to plead that lus immediate
wd direct motive 1n benefiting some creditors 2t the
expense of othets w1s to s e himself from the ctiminal
prosecution, to which his own acts had exposed bhim
1 agree with Duvvn J, that, under the Inw qs 1t stands,
such 2 plet would suffice to save the msolvent <and,
smce that 1s the law we must give cffect to 1t
whether 1t 15 2 satisfactory condition of the law must
be left to the nuthoiities whose province 1t 1s to consi-
der such mntterts What conceins us now 1s to decide
whether the character of the msolvency has, o1 has not,
any bewing upon the guestion whethes the insolvent
1s entitled to protectron 1f 1t has, then, I think, 1t
follows without funther a1gument that this insolvent 1s
disentitled  The contention for the insolient goes, and
must necessuily go, to this extent, that when once the
Couit finds 1tsclf for whatever 1e1s0n, technical o1 snb
stantial, unable to enforce the penal provisions 1t must
shut 1ts eves altogether to the chitacter of the 1a3ol
vency, and must consider exclusively the financial
interests of the general body of the creditors I can
find notlung in the Act to countenance this view,
though of course the inteiests of the creditors must
recersc some consideration  As I undeistand sectron 25,
a protection order, though g una facie the 1msolvent s
entitled to 1t, 1s still 1 privilege, to be granted o1 with-
held as the Court in 1ts duscretion may determine, and
the pioposition on which I found my judgment 1s
metely this, that, 1n exerasing that discretion, 1tis
1elevant and propet fox the Court to have 1egard to the
chuacter and cncumstances of the insolvency Here
tho insolvency w1s,as I have shown, of a flagrantly

M{1899] A. C 410
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culpable kind, being the 1esult of gross extinvagance
accompanied by grave malpictices and a total dis-
1egard of the cieditors whose money ww squandered
That protection should ordinarily be granted, does not
signify here, for this 15 an extraoadinnuily bad case,
and 1f 1t 15 not 1efused here, 1t must follow that 1t conld
never be refused, a consequence which, 1n my opinton,
would conflict with the provisions of the section 1
must add that the 1ecent commercial history of Bombu
15 not such as to encownge the Comts to mterpret the
Act 1 a manne1 ealculated to favom reckless speenlt
tion with other people’s moncey , and that, T think,
wauld be the effect of nllowing nsolvents to snppose
that, to whitevcr lengths they may go in misconduct or
dishonesty, they may count on immumty fiom the one
fer that mught act as a deterrent, the feu of the stigmt
of impuisonment It 1s, 1n my opmion, no Wmswer to
51y that the ercditors would be better offl if the msoly
ent wele at luge, for T cwn see no very appiccible
difference to the cieditors whether he1s at lmge or 1t
Jail , nor does 1t appenr that thete 15 10y concenled
prope1 ty which the msolvent conld produce  Morcorer
1 thunk that evenaf Ins freedom counld b/e shown to e
of some advantage 1 the collectson of assuts, (bt
adsant 1ige mught well be sacuficed for the mort 0')“0"1"
need of showing the Comts disipproval of the mbg
vent’s conduct Lastly, I do mot feel emburised 1:1
the contention that the 1efusal of protection \“l‘“"
merely confer 1 speciib advantage on the appedl
Bank to the possible disadsantage of the g"mn‘
ceditols Tt scems to me that,n creditor who I h;l
humself 1n v posttion to miole nd to destrne the
Counrt 18
exeteree of certun powers conferied on the -
cntitled to the Cout’s order in Ius fivour It fine @
these possible disads antages, more or less
be taken to have been within the contemplation ©

musé

remote
{ the
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Legislature, which vet has seen fit to empower the
Comt to 1efuse protection 1n smitable cases , and I cn
scaeely mmagine 1 mole switable cse than this  As to
In the matter of Meghr ay Gangabur®, thit bewng the
decision of o single Judge, 15 not binding on this
Bench, and there the only pownt decided was s to the
grant of protection pending the inquiry into the n-
solvent s conduct prioz to the Courts decision on his
application for dischuge It 15 true that certain general
obsers ations e to be found in the judgment, Lut
they must, I think, be1eid 1s hmited by the facts then
before the Court and the cnse cannot 1m my opinion,

be propetly cted ns an authonrty for any haid ana”
fast rule

For these 1ensons I agiec that the protection oider
granted 1 this cise should be set aside

Attorneys for the ypell it Messis Little § Co

Attoineys fo1 the 1espondent Messrs Payne § Co

Order set aside

GG N
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Defore Mr Justice Macleod
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The plaintiffs carrying on business in Bombay had deahings with the defend
ant restding and carrymg on busmesy at Bassum 1w Akola The account
between the parttes was made up and settled at Bassum s a result of which
the defendant passed at Bassum two hundies drawn on Ins own firm for
Rs 900 and Bs 1000 respectively 1n favour of the plamtiffs  On the falure
of the defendant to mect the said hundies at the due dates the pluntiffs
brought.a swt 1a the High Conrt at Bombay to recover the amount due on
the sumo The defendant pleaded that the Court had no jumsdicnon to
entertain the smt 1s the moneys were not payable 1n Bombay The plantifs

ded that as the deration of the kundees was the balance of the
account due by the defendant to the plamhiffs 10 respect of the transactiony
effected m Bombay the moneys were virtually payable mn Bombay acd the
material part of the cause of action arose 1n Bomhay

Held that the cause of action bemng founded upon the Aundies and the
hundies not bewg made payable m Bombay, the Court had no junsdiction to
entertain the suit

Per Macteon J  —In giving leave under ¢l 12 of the Letters Patent 10
sults on promissory notes or hundies 1 have always given leave when the
money was payablein Bombay and 1 my opimon 1if there are teansactions
m Bombiy which result in a credit 1 fayou of the Bombay merchant a 00t
an up country merchant and if the Bombty merchant goes to sett] by
account up country and accepts a pronussory note ot Aunds tn satnfaction of
s account then 1f he wants to sue on that note 1 Bombay he must take
tho precaution to see that the note 1s made pajable 1o Bombay

THE f1cts of the case ue sufficiently set out it the
judgment of the lextned Judge

Strangman, for the plaintaff
Desc, for the defendant

MacLeop, J —The plantffs, carrying on businesst ’:
Bombay, had dealings with the defend int, who 15 SH¢
to eatry on business at Bassum 1n Akolr under the style
of Chatandas Shankudas  The plantifls 1y that the
acconnt was settled an 1912 between the partics The
defendant, after paying 2 certun amount i mﬁtl.
pssed two Jaendies for Rs 900 and Rs 1,000, rﬁpclfl
1y, druwn on us own firm by the defendint P-‘)nl ¢
1n Bombny 181 and 361 days after sight, respectively
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As those Tundies were not met when they fell due,
» the pluntils bronght this swmt for the 1ecovery of
the amount

Paragiaph 3 of the plunt states that the defendant
1esides at Bassum , thit the hundies were prassed at
Bassum but the consideration of the hundies wis the
bilance of the awcount due by the defendant to the
pluntiff- 1n 1espect of trasactions effected 1n Bombay
and the monevs Weie payible to the pluntifis in

Bombav and 1 matenal part of the cruse of 1ction wose
m Bomby

Leave was obtuned under ¢l 12 of the Letters Patent
to hle the surt 1n Bombny

The gquestion has now usen whether iy purtal the
cause of action s a1isen withm the local himits It
must be admatted, on an mspection of the Lwncies that
the statement . the plunt thet the Jumndies were
pyable 1n Bombay 1s 1ncoitect But 1t 135 contended
that the consideration for the Zutndics wis the bilwnee
of wcount due by the dcfendnt to the pluntufls 1n
1espect of t1nsactions eflected 1n Bombts  The ques-
tion 1s whether that wns 2 part of the cause of nction
The powmt appatently does not seem to hive wisen
before but 1f the whole cause of netion consists of
those facts which 1t 18 necessuy fou the pluntfis to
prove w order to suceeed 1n getting 1 deciee then 1t
w4s not Necesvry to prove the timsactions out of
which the present ¢lum uose, 1s the clum on those
tymsctions ws satisfied by the passing of the
Jundies wmd unda the Negotiable Instinments Act
the considention for the lndies must be presumed,
w0 the pluntl~ e entitled to 1 decree merely on
production of the laendies unless the defendant ean
show thit thaie wis no considerntion  In gning leave
under ¢l 12 of the Letters Patent an suits on promis-
so1y notes, or Nundies, T have alwayvs given lewe when
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the money was payable in Bombay, wnd 1cfused lene
when the money was pavable out of Bombiy , and, i,
my opinion, if theie wte franstctions i Bombay, wluch
resultin 1 credit i fyvom of the Bombey merchont
aganst an up country melchant, and 1f the Bombyy
merchant goes to settle his account up country and
accepts 1 promissoy note o1 hundy 1 satisfaction of
his aceount, then if e wwits to sue on thit note 1
Rombyy he must take the precmtion to see thaf the
note 13 made piyable x1n Bombny

Unfortunately, the plaintafls, when they apphed for
leave, mnde 4 mis statement in the plunt upen s lucht
Iielied 1n gianting the lewe If T had been awile
that the facts stated 1n the plunt were incorieet 1
should have 1efused the lewve

Therefore, I must hold now that the Coutt has no
Juusdaction

The plamt should be 1etmned to the pluntiff> for
mesentation in the proper Court

The plaintiffs to pay the defendant s costs

Solicitors fo1 the pluntifis Messis Tyatyr Doyt
bhar ¢ Co

Solicitors for the defendant Messis Manel lal

Plamt et ned
6N

§ Co
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Before Mr Jushice Batchelor and Wr Justice Shah

VMOHANLAL NAGII (or101naL 1 CaINTIFT) APPELLANT ¢ BAI‘I\ASHI
(or10rnat. DEFEADANT) RESPONDENT ©

Cuerl Procedure Code (dct 1 of 1908) section 110—Piny Councd—Leate to
ppeal—~Suit for d and tried by the Second Class
Subdidinate Judge—? alue of the subject malter can be shoun by evadence for
the purposes of the leare

A suit for declaration and mjunction m wlich the claun was valued at
Ps 130 w1s tried by a Subordinat¥ Jud,e of the Sccond Clwss  The decree
way confirmed by the Distnict Judge  but reversed by the High Court on
sceonlappeal  The plamtift having applicd for leave to appeal to the Prsy
Counedl the defundant contended that as the pluntiff Lunscif had elected to
value hus guit at ouly Bs 135 and conducted 1t in the Gourt of the Subordinite
Judge the lumt of whose pecuntary junsdiction was Rs 5000 le could not
contend that the subjuct niatter of the swit was worth Rs 10 000

Held overrulw, the contention thet the swit bem, ouno for declaration
and ipjunction the plantiff by swng in the Second Class Sul ordinate Judge s
Cowt seemed to hve made neither directly nor indireetly any sort of Tepre
sentation to the defendant as to the real or marhet value of the property to be
affected a3 distingwished from the hiscal value wlich s the liwn allowed hnm
to do he placed upon the relid which he was seel g

Hirpbhar v Jamshedp @ Qistinguished

THIS w1s an application for leave to ppeal to the
Privy Council

Swt for decluntion and injunction

The plamtill brought the suit to obtn a declar thion
that he was the adopted son of one Nagp and an mjunc-
tion 1est1 uning the defendant fiom obstineting him in
getting possession of the proper ties belonging to Nagp
The clum m the smt was valued 1t Rs 135 The sut
was tucd by the Sccond Cliss Subordinate Judge At
Browh who dcaced the elum  The decre. was con-
fumed by the Distuct Judge but reversed by the Hagh
Court on second appeal

© Cmal \pphcation \o 483 of 1915
® (1913}15Bom L R 1021
B426-3
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The plantaff thereupon wphied to the High Coutt for
leave to appeal to the Puivy Council

Jayakar, with @ N Thakor, for the opponent —Weo
have g preliminary objection to urge The petitioner
has valued Ins claun 1n bus plunt at Rs 135 It 15 not
now open to him to show thnt the value of the subject
matter 18 Rs 10,000 for the purposes of sections 109 and
110 of the Civil Procedure Code see Hujibhar v Jam
shedy ®

Setalvad, svith N K Mehta, for the petitioner —
The case of Hurpbhar v Jamshedn® 15 clenly dis
tingmishable In that case, the Suboidinate Tudge could
not have passed a decree 1n plamntiff s favom for more
than Rs 5,000, even 1f on taking accounts, 1 sum ex
ceeding that amount had been found due In the
piesent case, however, the 1elief ashed for was declart
tion and 1njunction, which the tri1l Court could grant
irrespective of the value of the subject matter seolso
Chwmilal Parvatishankar ~ Ba Sanvath ,® Baboo
Lekraj Roy v Kanhya Sngh,® Pichayee v Sua
gamy ® and Hari Mohan Misser v Surendra Naram
Swmgh @

BATCHEIOR, J —Tlis1s an applieation for lewve to
appenl to the Prny Couneil, the applicant being the
origml plaintiff 1n thesuit  The smt w1s filed for a
decluation that the pluntiff was the adoptud son of
one Nagp Vithi and for an njunction restraining
interference by the defendant

The smt wrs originally mstituted 1n the C

First Class Subordinte Judge at Biowh 1t so ppen .
that he w s the only Subordinate Judge then at Broek

ourt of the
ed

® (1513) 15 Bom L R 1021 o (1874) LR 11 4 317
@ (1914) 88 Bom 390 0 (1891) 15 Mad. .37
(61 (1903) 31 Cal 301
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and by hum the suit was transferred for hewring to the
Second Class Subordinte Judge It was contended by
Mr Jayihat that s the tinl before the Second Class
Subordinate Judge was acquiesced 1 by the plaintiff,
the 1esult 1s the same 13 1f the smt had been filed 1n
the Comt of the Second Class Subordinate Judge That
position hws not been contested, wnd I will assume for
the puiposes of my judgment that this part of M
Tayahar’s argiment 15 unassailable

The t11al Court found 1n fivour of the pluntiff, and
that decree was confiimed on appeal by the lewined
Distiiet Judge  But in the apypeal to the High Couit
which wts heud by mv learned brother Shah ~nd
myself, we cime to another coneclusion, being satisfied
that there hnd been the exercise of undue nfluence by
the pluntifl  Therefore we 1eversed the decision of
the lower Court and dismissed the pluntifi’s smt  From
that deciee the pluntiff now seeks to go n appel to
the Privy Council

The swit vs wstitnted by the plamntiff wis s lued by
him t the sum of Rs 133, and thus present application
1> met at the outset by the objection that the plaintitf
ciuinot now be hemd tosay that, within the language
of scetion 110 of the Civil Procedmie Code the amount
or vilue of the subject matter m dispute on appeal 13
Rs 10,000 or upwuds The aigument 15 that smee the
plantil hamsclf elucted to 3 \lue his smt vt only Rs 135
and conducted 1t 1n the Court of the Subordinate Judge
the Iimt of whose pecuniary yjuiisdiction was Rs 5000
he cannot now contend that the subject-mitter of the
sutas woirth Rs 10000 Tt 1s urged in support of this
argument that the word  subject matter occurring in
section 110 of tho Civil Procedure Code must be used 1n
the same sense wlnch the expression bears o section 2t
of the Bombry Crvil Conrts Act This argument 15
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based upon the decision of the Chief TJustice and Mr
Justice Beunan in Hugibhar v Jamshedp ®  That
was a suit bronght 1n the Coutt ot the Second Class
Subordinate Judge for taking accounts, and the clum
was valued at Rs 101 for the pmposes of conri-fees and
junisdiction  The plantiff, however, mn applying for
leave to appeal to the Pivy Council alleged that the
unount o1 value of the subject-matter of hus suzt was fa1
1 excess of Rs 10,000 The Comt decided 1gunst um,
wnd the scope of the decsion 1s stated very cleuly
towards the end of Mr Justice Beaman’s judgment
whete we tead — /

"We are therefore vgry cleurly of opinion that tle proposttion we Legan
by stating 1s correct and has been supported by goud reasontng in the wa ¢ of
Golap Stngh v Ind-a Coomar @ That proposition 15 that the ameunt <
value of the subject matter of a suit can 11 1o case exceed the hmts of the
preumary junsdiction of the Court in wheli 3t 1s mstituted It filbwe that
the amount or value of the subject matter of a smt for the purpe & {
sectian 109 clauscs (a) and (5) and section 110 of the Cinl Provedurc G o af
that st 13 mstituted n a Court the peeumary it of who e Jurt diction
Rs 5000 can never be preater than Re 5000

Though the facts of the presecnt ecase are 1
1espects different fiom those of the application hefore
the Cluef Justice ind Mr Tustice Beuman, notably i
this respect that wheieas that was a st for aceounts
this was metely 1 smt for an mjunction and declartion
yet I am not prepued to hald that the prescnt applict
tion cn be taken ont of the scape of the decision 1
Huyibhar v Jamshedy® 1n so far 15 that decssion
Interprets the words occurring 1n the first pirig! wph of
rection 110 of the Civil Procedure Code—I meant the
Wotds * the nmotnt or value of the subject matter it
dispute on appeal to His Mayesty 1n Couneil! Buteven
supposing that Mr TFavalar 1¢ successful b”“g';’:
this part of Ins ipplication withn tho ambat of '[“
deasion whiel T have quoted, 1t remuns 10 consuler
(oo 13C W N A

n some

™ (1913) 15 Bom I 1 1021
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whethel the petitionel is not entitled to obtamn leave to
appeql under the second puagiiph of section 110
For the section enacts thit o petitioner 15 so entitled 1f,
m the cicumstinces which e now before us, the
deciee o1 final o1der must 1nvolve duectly o1 ndirectly
some claim o1 question to o1 1especting piopeity of
like amount o1 valne o1 the pmiposes ot the present
ngument we aure assuming that the property affected
by our deciee exceeds 1 value the sum of Rs 10000
And the aigument which we have to consider 1s
whether upon that assumption there 15 anything 1n the
past conduct of the present petitioncr which should “as
by 1species of an estoppel, debu lum fiom nsserting
and piroving, if he can thet such 1s the value of the
property affected In my opmion theie 1s nothing
which shoulddebu him  And i thisiespect the appli-
cation 1s, I thunl, cleaily distingmishable fiom the facts
which were before the Courtin Hujibhae s case ® That,
as I have sud was @ suit for accounts, and the plantift
elected ns lus forum the Comt of a Subordinate Judge
whose pecumai y jutisdiction was lumited to Rs o000
The Cowrt, therefore, for 1easons which mny readily be
appireciited, held the pluntiff bound by this action of
his to 1cquiescence 1n the statement that the value of
the subject-matter of his swit could not exeeed Rs 5,000
Hete, howesey, our facts, e otherwise The st whs,
15 I have sud ought only for an injunction and =
decluttion By 2 scries of decisions of thas Coust,
which we at prcsent binding npon us, wd of which I
need notice only the case of Tachhant Keshablha
Vachhan: Nanbha © 1t 1s the lvw 1n this Presidency
that tt1s open to 2 pluntiff to sue 1 1 Second Class
Subordinate Tudge s Court for 1 decluntion and injune-
tion even though the immoveable propeity ieferred to
o1 affected by the mjunction exceeds the pecuniar
linut, 1¢, Rs 9,000 of the Second Cliss Subordinate
®(1913)15 Bom L R 1021 © (1905) 33 Bom. 307
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Judge’s juisdiction That being so, the plunt:ff
this case by suing 1 the Second Class Suboidin
Judge’s Comrt seems to have made neither duectly
tndizeetly wny sott of 1epresentation to the defend:
s to the teal ot markes value of the property to
fected, as distinguished trom the fiscal value whi
as the law allowed nm to do, he placed upon the rel
which he was seeking

Admttedly, the decwsion 1in Hujbhar v Jamshed)
proceeds wpon the teasoning that 4 pluntiff should n
be allowed to put 1nconsistent values upon the subjec
matter of his claums at different times according
the shifting chauncter of s inteiests But if I
1ght mn what I Lve alieady said, 1t will be clear th
this 1ensoning cannot affect the present pluntill T
the metely fisc\l valuition wineh he put upon the i
junction and decdaration which he sought 18 % holl
mdependent of the 1eal o1 marhet v lue of the immote
able properties

T un consequently of opinion that the dectsion I
Hu jihhar v Jamshedj® eannot be myohed so s to <hat
out the pesent plaintiff from appetling to the Priv)
Council 1f Iie succeeds 1 prosing that the condition
described 1n the sceond pu i iph of section 110 13 1N
his ense satisfied, that 13 to sy, 1f he ean succeed 1N
proving that the decree o1 final oirder must mvolie
directly ot inditectly some claim ot question to or res
pecting property of the value of R 10000

10
In my opinion, therefore, ie must have an 01‘1’:"“
t3 of proving that that 1s the value of the properts

As the affidavits whieh bave been put n o
sidea with teference to the question as to the “‘h! r
the property e mn direct confliet we think it H‘”
able toact under the poners given to ne by Cinder Nve

@ (1913) 15 Bom L R 102

both
e of
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Rule o of the Code  Under thit Rale, therefore, we 1efer
to the Coutt of fitst instince the dispute as to the
amount o1 value of the property which must be mnvolv-
ed duectly o1 indnectly by the deciec ot final oider 1n
this apperl It 15 conceded that the Sutnrel property 1s
no put of the propeaty 1n sutt which 1s conceined only
with the piopetty at Derol The Court of fiast in-
stance will tihe evidence and eport on the question
1eferred toat

SHAH, J —I entnrely agiee

Oider accordingly
R R

APPELLATE CIVIL

Before Sir Basml Scott At Chuef Justice and Ur Justice Heaton

CHHITA BHULA (omainar DErEADANT N 3) AperinnnT o BAL
JAMND pateuTtr ofF BHIMA  BIULA (ortoisa lranrirr) Res
PONDEAT ©

Dekkhan Agticulturists Relief det (VVID of 1879)—Redemption suat—
Tagar: advance by Government nature of—Auction sale for non paymert of
the adivice—DBenany purchase by the mortgagee—Adrantage gamed
derogation of the rig)ts of the mcrtgagor—Durclase e wres f 1 the benept
fthe martgagor—Inbvn Trusts { ¢ ([T f 188.) section 90—~ ran fer
or Property At (11 of 158 ) section 6 Qwe (O—Land Revenve
Cole (Bom Act ¥ oy 1879) sectron wb 158—Tand Impravemest Loans
et (M Y\ or IN03) secton

One Bpy el o Snomortgage of th proverte o wit Ju favourf
Nonthe 2000 Sttt o 18 Aftr B dath s wilow R for her (it
anl on Lehalf of hermn riwghter the phantiff executeda 1 hpe es ny
worteagen fiouedf TEnht No 1 om 1907 and pat lum o pe
oot due of this mortaane Kobal ottamed a fagar g lvance frows
Covemment (0 Sirves N °11 wluh v m ndidio the m rtga e In
100 Surviy No 31 was » 11 1y pullic anctun for th

sion

arrears of fagars

© fecond Appeal No 41 of 1914
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and was purchased by defendant No 1 through bis gumasta defendint No 2
On the 4th August 1909 defendant No 1 assgned lus mortgage nghts to
defendant No 3 and on the same dvy defendant No 2 sold Bureey Yo 311
to defendant No 3 In 1912 the pluntiff sued to redeem the survyy number
alon, with the other mortgaged property under the provisins of the
Delhhan Agricultunists Rehef Act 1879 The defendant No 3 contended
that since the sale the plantiff had no r ght left 1n Survey No 311 and was
not entitled to redeent 1t Un the e pleadings the rquestion arose for considers
tion whether the tagar: dues were a char,e of public nature wluch the
mortgngee was bound to piy and whether the sale hasmng taken place the
prosinions of section 56 of the Land Revenue Code would applv so n8to
feave no room for the application of section 90 of the Indian Trusts Act
with e ference to the condurt of the mortgagec

Held that the tagar: adsance was a chuge of o publio mture within the
mwewnny of clwse (¢) of section 76 of the Travsfer of Praperty Act 15%7
Te was a Government demand accruag due 10 re peet of the Il whil st
was 1 pdssession of the mortgages

Heldalso that the salc hasin, talen place owing to toe dufanlt of tho
martgagee seetion 90 of the Indian Trusts Act applied

apply

Held further that section 56 of the Land Revenue Code did mot "
g 2)

531t was lield as a fact that there had Leen no forfetture such as woul -
a necesaary condition precedent under section 153 of the Lapd Pisenie C“:
to the application of the provisons of section Hb for the purpo o o
recotering dues os arrears of land ruvenue

8rcoxp appeal agamst the decision of P T Talcwnrc
Ehan, Distrct Tudge of Broach amending the decxf
passed bs B H Desu Subordinate Judge at inhiesh
W

Suit for 1edemption

Fhe propertres in suit weio ongmnlly m
San by one Bluma (plamntifl s father) to defend
Brndfather N notum on the 20th Septembet 1

After Blum s deatls his widow, Kohih, for lllrﬁl'r{
and on behalf of het mior dwghter the phi"“:)!
exceuted v fiesli possessory martg e in fovond n
defendint No I m 1903, and) pnt Jam in poec :ll:d

Before the date of tlus mortgage Kohili ind oltaf

ort gn,r_vod m
Lint Mo I%
oy
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1 tagave advance from Gosveinment on Survey No 311
which was included 1n the moitgage

In 190> the Suivey No 311 was sold bv pubhc
auction for the areas of the fagav: ymounting to
Rs 26-100, wnd was purchased by defendint No 1
throngh his gumasta defendant No 2 for Rs 27-10 9

On the 4th August 1909, defendant No 1 assigned
s moitgige rights to defendant No 3 and on the
same duy defendant No 2 also sold Survev No 311
to defendant No 3

In 1912 the pluntiff bionght 2 swmit to 1edeem and
to 1ecovel possession of the plunt properties under the
provisions of the Del khin Agiteulturists Relief Act,
1579

The defcndtnt No 3, who wns the pluntifl s paternal
uncle ind qlso the mortgagee’s tenant of the mortgaged
property, contended wnfer alix that since the auction
sale the pluntiff had no 1nght left wn Survey No 311
and was not entitled to 1edeem 1t that the clumin
1egard to the land was bured by lmitation

The defendants Nos 1 and 2 did not appeu at the
tual

The Subordinate Judge held that the puichase by
the mortgagee hid cnuied for the plmnuiff s benefit
that defendant No 3 was not n bona fide purchaser
without notice and was 1 the same position as the
mortgagee, that the dum i 1egud to the Smvey
No 311 wis not time-bured as contended A decree
w18, thareforg, pissed allowing the plunt:f redemption
of a1l the properties meluding Swvey No 311

The Distuiet Judge, m apperl, confirmed the decree
on the following mrounds -

AN these facts taken toet! er warrant the concluston that 1 allowing the
land to by old for the frgars du 9 and Lusing 1t lmsclf through defendant
No o the firt defendsnt bad avaled b olf of bis poanion asmo

Bio—t
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to gamm an unfar advantage 1n derogation of the nights of the plantff
who was then a minor  That being so, section 90 of the Indian Trusts At
apphies and the purchase must be beld to have enured for the benefit of the
planhiff  subject to repayment by her of the money expended by defendant
No 1 1n purchasiag the property It 15 however contended that sectton 56
of the Land Revenue Code precludes the apphcation of section 90 of the Indian
Trusts Act to the facts of the present case Section 56 of the Land
Revenue Code 18 construed by the appellants pleader to mean that where
land 1s forfetted for arrears of land revenue (or tagars) and then disposed
of by sale no person can claun anv equity sgamnst the purchaser unless the
Collector otherwise directs In the first place however there 13 nothing on the
record to show the salen the present case was preceded by forfeiture On
the contrary it appears from tho sale certificate Exinbit 14 that the Jand
was sold as the property of the defaulter Kol and not s Government
tand Itis however urped that the sale must have been preceded by for
feiture as sections 150 153 and 155 of the Code show that the hnd m
respeut of which atrears of revenue are due cannot be sold without for
feiture 1n the first mstance though other lnd of the defaulters cannct be
sold without such prehmnary  and under section 7 (¢) of the Land Improe
ment Loans Act (XIX of 1883) = loan granted under the Act 13 recoverable
aut of the Iand for the benefit of winch the loan has been granted—as if
they were arrears of land revenue due m yespect of that Jand Itmyy
however be that the cxpression ont of the land was understood to mean
that arrears of fagav: could uvlike arrcars ¢f land sevenue be recovered by
sale of the lond i respect of which they wepe due without the prehmnary
prucess of forferture Hasing regard to the wording of the sale certificate
and the absence of any evidence that the sale wgs preceded by forferture

T most take st thit the land was n fact sold without any such prefimiasey

But eventf 1t was otherw: ¢ 1t conld 1n my opimon make no differcnce i
the application of section 90 of the Trusts Act to the facts of this case H{;’
Al that section 56 of the Land Revenue Code lays downs that the lan

when disposed of by safe or gtherwise shall unless the Collector o(l\('r\\ls:
dwects be ducmed to be freed from all tenures mghts mcumbrancel nn‘
equitien theretofore created 1n favour of any person other than Governmen!

in reppect of the land  This evident)y refers to tenures nghts incumbraneed
and equities created by the owner of the lamd m favour of third persns
Previots to the disposal of theland by the Collector It 1s these and ﬂmﬂ‘
only wlich ceass to subsst on the land Lewng sold or otherwss dip 30!

The eqmty howerer which the plawtif cluwms 1 thig cas, had an cnl;‘
favour of the owner of the lind and it Iad ansen on the lan { betno pnn.)nvlﬁ
b) defendant No 1 at the siction sale and did not sibsut Lefre r:r:(
equity that had ansen was that the purchase had enured for the Ven R N

the plaintif, or to use the words of section 90 of the Indun Tru ®2 Act the
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plamtiff wa entitled to the benefit of the advantage which defendant No 1
had gamed 1 derogation of her nghts by availing limself of his posmtion a8
mortgagee It may further be noted that the proviso to section 7 of the
Land Improvement Loans Act supersedes the provivions of section 56 of the
Land Revenue Cole 1 the case of sale of land for the realization of arrears
of tagaes

The defendant No 3 appealed to the High Court

T R Desar for the appellint —The following ques-
tions a11se on the facts (1) Whether fagarm advances
granted to the mortgagor by the Goveinment are
charges of 1 public natuie which the mortgagee 19
bound to pax under section 76 of the Tiansfer of Pro-
perty Act 1882 (2) what 13 the eflect of sale of equity
of tedemption of the moirtgagor for defanlt in payment
of fagar: advances under section 56 of the Land
Revenue Code, 1879

As to the fust pomnt we submut that the fagave
~dvances are nerthet arrteus of 1ent nor e chaiges of 1
public natuie within the mewmng of section 76,
clanse (¢) of the Transfer of Pioperty Act, 1882 They
1ue not niears of land 1evenue and though they may be
recovered 18 sucl, thit does not make them ¢ public
chuges " see section o  Aguicultural Loans Aect
(X1I of 1864) and section 7 Land Impiotement Loans
Act (AIX of 1683) The fagar: was an advance to the
mottgagor 1nd 1f there was defaudt 1mn payment on hus
part theie was no hiability on the mortgages to pay
If so the mere fact that the mortgagee s man purchased
at the tevenue uction sale could not bring the case
within section 90 of the Indian Trusts Act (II of 1882)
The mortgagee could not be smud to have availed him-
self of hus position as sucl, s contemplated by that
section There wis no gain in derogation of mortga-
gor's rights when the mortgagor delibertely commit-
ted defanlt
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Secondly, 1n any case, section o6 of the Land Revenue
Code, 1879, bars any uight whatever of the mortgagor
There was a forfeiture fo1 default followed by sale
As held m Vedw Shwlal v Kalu Ukhardu® the
property sold goes to the pwichwser fiee of all
incumblances

B F Dastur, for the i1espondent ~Defendant was
uncle of the minor He knew all the facts He was
thus 1n the position of 1 tiustee and not 1 mere out-
sider  Besides the mortgrge deed should beieadin 2
broad compichensive sense The term “ Government
dues” 1n that deed would include fagav: advances, 80
thae was 1 covenant to pay and section 90 of the
Indin Tiusts Act would apply In that ease 1t sould
be 1 finding of fact, fo1, the lower Cowits held that
defendant No 1 tool. idvantage of lis posihion and
sought to mke profit by benam: purehase m the nune of
liscletk  The defendant No 3 stands i the shoes of
s alleged vendory and cannot 1esist the 1edempfion
suit 15 to Smivey No 311

We fuither submit that section ob of the Land
Revenue Code cannot apply It cannot over wle
section 90 of the Indian Tinsts Act The circumstints
1 Vedu Shwlal v Kalu Ukhardu ® wete diflerent

8coTr, 0 J —From the yeu 1894 to 1903 the Ist
defendant wis a San mortgagee of certun lnds mort-
gaged to him by the plamtiffs father In 1900 the
mortgagor died, and 1n the following yeu s widow
Kohilt fo1 the benefit of those interested in the property
took an 2dv mce by way of tagavs fiom the M rniatd
and gavea charge upon one of the suived numbe;‘s
namely 811, as collateral secunity for payment of tlxe
loan  In June 1903 acting on behalf of herself and the
pluntiff, her minor daughter, she executed 1 mortgige

@ (1913) 15 Bom L B 827
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deed with possession 1n favom of the 1st defendant
and put him 1n possession of all the propeity previous-
Iy chuged under the San mortgige mncluding the
Sursey No 311 The plamtifi hes biought this swit
1 1912 to 1edeem, she being entitled to the benefit of
the Delkhan Aguicultuists Relief Act

The only question 1n the wppeal 15 with reference to
Survey No 311 That smrvey number wis sold m o1
about 1906 to satisfy the clum of Government 1n 1espect
of the tegavi ady mee nd 1t was puichised ostensibly
by the 2nd defendwnt who was the gumasta of the
1st defendint  mortgigee  From him 1t wis subse-
quently purch ised by the 31d defendant who 15 the uncle
of the pluntiff and who hid for many jeus been culti-
vating the land 1 temant undel the mortgagee, nd
prior to the moitgige under the mortgigor The
%d defendint elums to Lo entitled to hold Suivey
No 311 fiee fiom wy hinbility to be redeemed by the
mottgigor  Upon the findings of the lower Comit he
must be held to have had notice of everything that
occmrted 1 connectron with the property, wd cunot
clum the position of v bona frde purchiser without
notice of Survey No oll, if there were m frwt iy
el ums ¢nforceble agrunst the vendor with refercnce to
that plot It must also be tiken on the findings of fact
of the lower Coutts that the 2nd defendant, purchiser
was  benanudar for the 1st defendant, mbitgigee

It 15 contunded on behalf of the plantaff th it the mort-
gaged s n effeetingg the puich e vvuled hamself of Ins
position as moitggco to gun an wyantige in deroga-
tion of the 11ghts of the moitgigor  If the <le took place
at the instince of the Mamlatdat in conscquence of
some wilfuldefault on the put of the mortgigee 1t myy
fuly Lo sud that m equirtng the property through
s benanudar at such sude e his wuled himself
of his position as nortgagec to gain an advantage of
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the kind spoken of in section 90 of the Trusts Act
The question thetefore 15 whethe: the sale took place
owing to Ius default Section 76 of the Transfer of
Propeity Act lays down that * when, duiing the cont:
nuince of the moztgage, the moitgagee takes possession
of the mortgaged property, he must, 1n the absence of
a contract to the contrary, out of the income of the
property, pay the Goveinment revenue, and all othes
charges of 4 public natwme accruing due 1 respect
thereof during such possession” So far from there
being no contiact to the contrnry m the mortgage deed,
the mortgagee agrees hencefoith to pvy all Suhan
claxms 1n 1elation to the pioperty The espiession
which we have translited “clums’ 15 an expiession
which 1s not usual to descuibe metely Government
revenue The pownt has been denlt with by the leained
Distiict Judge «s follows —‘Ale fagary dues ‘a
charge of a public natmie’ within the meaning of
clause 76 (¢) I think they are I tinnk thab the
clause should be liberally construed, as 1t has for 1ts
object the piotection of the land from forferture or sale
for default 1n payment of Govelnment demand aceridg
due 1n 1espect of the land while 1t 15 1n the possession
of the mortgagee’ Tt 1s clear, theiefore, thab he had
1n his mand the question whether this was 2 Govern-
ment demnnd accruing due 1 respect of the tand while
1t was 1n the possession of the moitgagee, and he comes
to the conclusion that 1t was It 1s mgued that 8 the
tagart wdvance preceded the mortgnge with possession,
1t would nat be 2 Government demand accrung due 12
respect of the land while 1n the possession of the mort
gagee That 15 a question which might have been
sebtled by evidence, 1f 1t had been put 1n 1ssue 11 the
lower Court the learned Judge feels no doubt as to
what the answer should be and we are ndt Prepﬂed m
Second Appeal to entertain any doubt as to the correif-
ness of us finding That bewng so, section 90 of the
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Tausts Act would apply, because the sale has taken 1916
place owing to the definlt of the mortgngee But 18 gamms
was saxd that once the sale takes place the provisions of Bruea
section 56 of the Land Revenue Code would apply, and,
1f g0, there wonld be no room for the application of
section 90 with 1eference to the conduct of the moit-
gagee as such, becwuse ex-hypothes: the operation of
section 26 of the Land Revenue Code would have
extingmished all 1ights of the mortgagee We are of
opmion that section 36 of the Land Revenue Code does  ~
not ipply, s 1t has been held s 1+ fact that there has
been no forfeiture such 1s would be 2 necessuv condi-
tion precedent under section 103 of the Land Revenue
Code to the applicition of the provisions of section 26
for the puipose of tecoverng dues 6 muleus of land
1evenue The sagument also ppeus to us to be shight-
1y cncutous, becwse cz-hypothes: 1t 18 by 1eason of
hus defwnlt a5 mortgagee and by s 1mproperly avail-
ing himself of us position as mortgagee that the sale
has tihen place  How then can 1t be smad that he 1s to
obtun 1mmumty flom hus bicich of tiust by 1eason of
the extinction of his position s mottgagee thiough his
frindalent tction 28 mortgagee 2 This 1t appears to us
1s 1lso the wnswer to 2 point wlieh we do not think

© sas apprecinted by the learned District Judge a point
of the sumne niture as that argned under section 6 of
the Lind Revenue Code wnd brwed upon the words of
the proviso to siction 7 oof the Laind Improvement
Lows Act which byv imphertion would put an end
upon the sile by the Collector for 1ecovary of 1+ Govern-
ment loan, to the 1mntetest of the borrower and of the
mortggee of that interest 1 or these reasons we thinkh
that the decree of the lower wppelinte Court was right
wd should be affiimed with costs

v
Bat Jaunt

Dect ec confirmed
JGR
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APPELLATE CIVIL

Before Mr Jushice Batchelor and Ur Justice Shah

KASHINATH VINAYAK BARVE (oRIGINAL PLAIVTIFF) ArpLIcANT @
RAMA DAJI RALE (omisinst DEreipaNT) OppONENT ©
Dehkhan dgruulturests Relef Act (X3 IIof 18.9) section 1581 —DPayment
by 3¢ -Defavlt in payment—Order for sale of nccessary portion of
property under section 1o B (2)—Application to mal e the decree final under
Order YXXIV Rule 5 {2} of the Crual Procedure Code not necessary

© Civil Reference No 1 of 1916

+ 15 B (1) The Cowtt m1y m 1ts disciehion 1n passmg a decree for redemp
tion foreclosule or sale m any smt of the descriptions mentioned m section 3
clause (y) or clau e () or mthe course of any proccedings nnder a decrec
for redemption farecloure ar wale passed in any such swt whether before or
after this Act comes into force direct that any amount piyable by the mort
gagor under that decree shail he pay 1ble 1n such mstalments on such dates
and on such terms as to the pryment of mterest and where the mortgage 13
m po ~ession s to the appropriaton of the profits and accounting therefor
as 1t thinks ft

(2) 1f » sum payable under any such direction 15 not paid when due the
Court shall except for reasons to be recorded by it writing instead of
tnaling an order for the sale of the entwe property mortgaged or for fore
clo me order the sale of suck portion only of the propeity &s it may tunk
ncce sy for the realization of that sum

(3} In passing a decree for redemption or foreclosure w a0y such swt as
aforesard the Court may direct that the amount pagable by the moitgagor
shall be discharged by continmn, the mortgages 1n pos ¢ssion for such
further penod 2> will enable Inm to rccover his prmapal with repeonalle
Iterest ond that on the expiry of such perod the propurty fuvrtgsged aholl
Le restored to the mortgagor

(§)  When the 1mount payable to 4 mortgages s posscssion bas been

determined n any such smt as "foresud the Court may m 1y discrettn
wsteed of makin,, an order for payment thereof durect that the mortglot 1Y
continued 1n | osscssion for such period (to Le specified by the Court} as wil
1n the opimon of the Court be sufficsent to enalle Jum to recover from the
profits the amount payable by the mortgagor together with reasombl mterc-¢
and that on the expiry of such penod the property mortgaged ehall be restured
1o the mortgagr
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A deeree holder for sale upon a mortgage in default of payment of in tal
ments ordercd under section 15 B (1) of the Dckkhan Agncultursts Relief
Act (AVII of 1879) need not 1pply under Order AXXIV Rule 5 (2) of the
Civil Procedure Code to make the decree final before he can apply for sale
of the necessary portion of the property under section 15 B (2) of the Act

THIS wis a 1efeience made by G D Madgnkar,
Distuict Judge of Ahmednagn, under Order XLVI,
Rule 1 of the Civil Procedute Code (Act V of 1908)

The 1eference was 1n the following terms —

The plantiff mortgagee m smt No 1060 of 1910 upon hns mortgage
oltained a decrce m terms of the compromise wn Court against the defendant
mortgrgor 1grieulturist declarmng the amannt due and ordermg its p1yment
by nstalments  The deerew went on In default «f j avment of any instal
ment the plantif 15 at liberty to apply under section 15B of the Dchkhan
Agncultunsts Relief Act to recoves the amcunt by salc of the pro perty

Two instalments were unpad  The deerce holder applud to recover the
amount by sale of the property The Court held that No oider for sale had
been obtamed beforehand as enjomed by the decree and dism scd the
darkhast an order agamst winels the deeree holdir apphies in revisin to this
Court The matter has bien argued 1y the Govurnment Pleader for the
appellant and by Mr Saptrshi amicus curie onthe cther side the opponent
betng alsent

The order 1n que tion 13 somewhat nef  but I gatler from the arguments
that the learned Subordinate Judge held that the decrce holder should have
appled to make the decree in question final as in the ease of ordinary decrees
for salc und r the yrovion of Order \XXIV Rule 5 of the Code of Cimal
Procedurc  1hie pescnt decree very nearly  though not qmte  follows the
wouhing of the decrec of the Hi ki Court 1 Pandharsnath v Shankar (1903
8Bom L R 483) which lias teen clo ely followed eince as to its wording by
the Courts i th Pre wdenty i decrecs for redanptien foredo ure andsale 1
st of the 1 cription mentione 1an section 3 chw « {y)or { Jof the Dchkban
Agnenitnn t P It Act

The que tiontrith 1 thoarcfore whetlier a decree holder for aale upn A
m sty gy m d fault of pasinent of instalments or? red wnd revety 0 1,8 (1)
£the D ARban Agn ultun ts Peli £ Act mnst apphy under Orlr AXAIV
Ruk 5 (2)to mak the decrec final Eofore be can apply fora 1 of the necessany
portion of the prupecty undur » ction 158 (2) of the Deklkas \gnwlin s

Relief Act.
Deog=-b
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As pomted out by Parsons Ag ¢ J in Bhagwan v Ganu (1899 I T R
23 Bom 644 at p 651) There 13 no particular magie 1 the word
‘absolute * ™ but the question derives its importance legal and practical from
the final opportumty provided to the mortgagor to redeem and to averd &
sale  The answer depends 1 my opmion upon how far if at all the
procedure and the provisions of Order AXAIV Rules 4and 5 of the Code of
Civil Procedure are inconsistent wathin the meanmg of section 74 of the
Del Lhan Agncultutists Relief Act wath the provisions of section 158 of the
Dekkhan Agrcultunsts Relief Act

The question has not ag far as I am aware formed the subject of udicial
decision by the High Court though 1n the case of Bhagiwan v Ganu (1899
I L R 23 Bom 644 65°) 1t was held that agreements filed under sechon 44
of the Dekkhan Agrcultunsts Rehef Act if relating to sile of mortgaged
property were subject to the provisions of section 89 of the Transfer of
Property Act (IV of 1882) which has been now replaced by Order AXXIV
Rule 5 of the Code of Civil Procedure 1908 Ranade T observed 1n Bhagiear
v Ganu (1899 TL R 23 Bom 644 652) Of course where asm sections 154
and 15B  the Dekkhan Agricultunists Reltef Act contaims provisions durectly
meonstatent with those of the Transfér of Property Act they are saved by sec
tion 2(a) of Act 1V of 1882 This latter observation has been referred
to with approval in Manchery: v Thalordas (1907 I L R 31 Bom 190 124)
by Russell Ag C 7 who held that the term * decree 1n section 158 of the
Dekkhan Agnewtunsts Relief Act refers to decres mgs as well as to
‘decree absolute or to adopt the altered phraseology prelimmary ' a3 well as

final decrees for sale

There does not appear m the woiding of section 15B clause () any peces
sary and complete 1nconsistency with Order XXAIV Rule 5 clause (%) Onthe
contrary the consideration set forth by Beaman T im the last case Vancheryi ¥
Thakordas (1907 T L R 31 Bom 120 124) fuwour 1f anythiog 8 con
struction that the lemslatnre 1n the absence of express words to that e{!‘ectk m
section 15B (2) of the D hkhan Agnelturists Rehef Act can hardly be U2 i“
to have intended to twke away with the ope hand from agnculﬂ;l"i"
mortgagee judgment debtors the final opportunity the ordmary I "b:”
under OrderXAAIV Rulo 5 (2) to non agrienltunist mortgagor Judgment &t onf
of finding the decretal amonnt and preventing the sale even of & poron o
the property merely beciuse 1t has with the other hand granted to
former the benefit of mstalments under section 15 clamse (1)

008
Terding the sections together and upon a consideration of the Je;'ll:"m
abote and after giting due weight to the dictum perliaps an ;’:mazu "
ed
of Ranade J cited above the answer to the question propotn Ithe mafe of

my opmon bo in the afirmative viz that before the Court orders
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A portion of the property undcr section 15B (2) of the Dikhban Agricultun ts
Pelicf Aet ot mnst under Order ANAIV Lule 5 (2) of the Code of Civil Pro
cedure on applicatin mady wn that bebalf 1y the plunttf piss 4 final decree
forsal  The Code howeser contumplates but one such application by the
pluntif and one such hnal opportumty to the defendmt and the i ned not
be truned to require  cond aud further applications upon second and further
defaultof 1o talm ats  With tlus provisr the order of the larned st
Cla « Sulordinat Judge 1ppears to me to Le 1n hww correct

The 1eference was heud

W B Pradhan (amicus curia), for the pluntiff —
O1dinuily the creditor need not apply under sec-
tion 1oB of the Delhhan Aguiculturists Reliet Act,
1n defwlt of payment of mstilments Under the old law
1elating to moitgage decrees there wis no distinetion
betwen a pieliminuy and a final decree The step
taken next after the passing of 1 deciee was termed
“grder absolute Boat under the Crvil Piocedure
Code, Order XXXTV, Rule 3, this process 1s descizbed s
“pasqing 1 deciee °  Theie 15 no corresponding change
1n the wording of section 1oB of the Dekkhin Agir-
cultunists Rehef Act The section has been held to
apply to deciees, a constiuction which the Legislitme
15 prestmed to know see Jogendrot Chandia Roy
Shyam Das @

The deciee 1n the present case 15 1n terms of -
compromise between the parties The rights and
irabilities of the puties ue deteimined by the teims
of the compromise see Shuayagappa v Govindappa @

A G Desar (amicus curwt), for the defendants -——
Order XXA1V, Itule 5, cluse 2, 1s not inconsistent with
section 15 B, clanse 2 of the Dehkhw Agricultmasts’
Relicf Act  Reading them together 1t 1s clear that a
judgment debtor must fiist "pply to get his deciee

 (1909) 36 Cal 543 ) (1918) 37 Bown 614
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made absolute before he can apply under section 15B,
clause 2 The word “decree ” in section 15B means 1
dectee nist

BATCHLLOR, ] —We aie obliged to the leatned
pleaders who, 18 amicy curie, have assisted us with
their argumentsin this case

This 15 a reference tnder Order XLVI, Rule 1, fiom
the leuned Distiict Judge of Ahmednagar, and the
question, which 1s propounded to this Court, 15 1 the
leained Judge’s words tlus, whether  decree holdel
for sale upon a mortgage, 1n default of payment of 1n
stalmcnts ordered under section 15B (1) of the Debbiin
Agrienltuiists’ Relief Act, must apply under O1der
XXXIV, Rule 5 (2) of the Ol Procedme Cggde to
make the deciee final before he (an apply for sale of the
necessary portion of the property under seetion 158 (2)
of the Dekhhan Agricultuists’ Relief Act

In my opinion the answer should be 1n the negatie

It 1s tine that by section 74 of the Dekhhan Agu
cultunists Relief Act 16 15 provided that, except 1 SO
fa1 s the C1vil Procedme Code 1s inconsistent with
that Aet, the Code shall apply m Jl suts and proceed
1ngs before Subotdinate Judges under that Act But
s 1t seems to me, the kinds of procedme lud down
by the Orvil Procedme Code and the Dehhhan Agn
culturists Relief Act 1espectively, m the matter of
sales 1n mortgge suits are 1nconsistent one mth'tllw
other By Rules 4 and 5 of Order XXXIV of the Code
a pluntuff mortgagee must ohtain both 4 prelmumn
deciee for sale and upon lus separate wpplicition
final deciee for sale before the moitgiged pPropet ) 0;
suflizent part thereof ¢m be sold But sub scctions
nd 2 of seetion 13B of the Dehhhan A.’;“c““““"l"1
Relief Act, which piovide for the sale of mortgis
propeity wnder that Act, contun, a3 I 1ead tham
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maternally different provisions  Sub section 1 of the
section empowers the Court 1n s discretion . mahing
a1 decree fo1 sale, to direct thnt the nmount pavable by
the mortgagor under the decice shall be payable
nstalments and sub section 2 which 1s the 1mportant
provision, 1s 1n these words

If 2 um pavable under any uch direction 1s not paid when due the Court
hall cxeept for rea ons to be rcorded by 1t in wntmg  order the sale of such

portim cnly of the properts a5t may tlank neces ary for the realization of
that um

: 1t 1s necessary to contend on behalf of the judgment-
debtor, and accordingly 1t has been contended, that the
words which I huwe1ead mean no moie than that the
Coutt shall make n decree durecting that i default of
payment of the instilment the moitgaged property
o1 a sufficzent patt theieof shall be sold  But the words
—~hich I have cited do not siy that they say 1 gieat
deal moie than thit and, 1s I think, must be taken to
mean what they say, thit1s thit the Court shall make
an out-and-out otder for sale not 1s there anything
1n the Dekkhan Agniculturists Relref Act to suggest
that anvthing more than this oider 1s requuied for the
prupose of bringing the property to actual sale

Although as M1 Desu has wmiged, the general scheme
of the DekLhan Agticultmists Rehef Act 1s to assist
or favour the indebted defendant, I cin see nothing
repugnant in the constiuction which 1 have put upon
the words of scetion 15B  1o1, the scheme of tlus
section malang special allowance for mstalments and
requuing that only 2 poitron of the mortgaged pro-
peity shall be sold, scems to me to differ entirely fiom
the geneinl scheme of Order XXXIV of the Civil
Piocedure Code Under the Dehhhan Agucultmists’
Rehief Act. the moitgigor 1s fuvoured 1n these two
respects, that he 1s enabled to mnl e e1sy pryments ang
that only a suflicient portion of huis property 1s sold on
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made absolute before he can pply under section 15B,
clause 2 The word “decree ” 1n section 15B meins a
dectee n1st

BA1CELLOR, J —We naie obliged to the leained
pleaders who, 18 amuce curie, have assisted us with
then argumentsin this case

This 15 2 1eference under Order ALVI, Rule 1 fiom
the lewned Distuet Judge of Ahmednagai, and the
question, which 1s propounded to this Court, 15 1n the
leatned Judge’s woids this, whether a decree holdel
fo1 sale npon a mortgage, 1n default of payment of 1n
stalments o1dered under section 15B (1) of the Deklhwn
Agricalturists Relief Act, must apply under Order
XXXTV, Rule 5 (2) of the Civil Procedure Cgge to
make the deciee final before he «an apply tor s1le of the
necessaly poition of the propeity undel section 15B ()
of the Dekkhan Aguiculturists’ Relef Act

In my opinion the answer should be 1n the negatise

[t1s tiue that by section 74 of the Dehlban Agn
culturists Relief Act 1t 15 provided that, except 1n 50
fai s the Cival Procedure Code 1s imconsistent with
that Act, the Code shall apply 1 «ll suits and proceed
1ngs before Subordinate Judges under thib Act Buab,
as 1t seems to me, the 1inds of procedme Jard down
by the Civud Piocedmie Code and the Dekkhan Aglli
cultuists’ Relief Act 1espectively, 1 the matter l0
sales 1n mo1tgige suits e nconsistent one Wl“l.tlw
other By Rules 4 and 5 of Order XXXIV of the Code
a pluntiff mortgagee must ohtain both a preliminat)
deciee for sule and upon Ilus sepurite application
finnl decree fo1 sale before the moitgaged property °;
sufficient purt thereof ¢ be s0ld  But sub-sections
and 2 of section 13B of the Dehl han Aé.'“cﬂlmmwl
Rehef Act which provide for the sile of mottgage’
property under that Aect, contun, as I 1ead themh
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sl anieontendd that he hal tul O N\ patien of the purcha o money
agreed upon and the Lahned was to be pud after the sale d el maspr ed
Both the lower Curts allowed the plamtiff’s clum for pe =t n thughat was
foned that the pluntiff had notiee of the dufunlint s ¢ atraet of ale ant that
neardy half the purcha # 10 nov wa o et recened By N frmth d fundant
under the coutract  The dfendant hiasing appetlud

Held that the plantff lawmy, purcha of with notice of the defendints
contract lnc st for po~ 1on mut fal He stoed m the po ition «f a
tru tee £or the d fun it of th and purcha 1ty lum and could wot profit 1y

his converance cxecpt te tand an the shoes of lu venbr and receise the

Lalance of the purcha ¢ m ney due on payment of whieh he would buwe to
comvey o the defendant

Latehanl « Laedma:M wml Kure

Veeraredte R Bapireddit)
doubted

SECOND append agunst the deasion of K H Kulne,
Fust Clss Subordinate Judge A P of N1l confiim

mg the deciee prssed by S A Gupte, Suboidinate
Judge 2t Malegaon

Smt for decluition wnd possession

The pluntiff sued fo1 2 decluation that the 1mmove.
able property situate t Bhol ergnon belonged to hnm
and for possession of the sume from the defendnt He
alleged that he puichased the plamnt propeits fiom
Naiayan Ganpatr for Rs 1,000 on the 5th Dtcember
1911 by 11egistered <ile deed , that the sud Naiayan
hnd leased the property to the defend int under an oral
rgieement for one v u 1n 1904, and that since then the
defendant continued to be 1n possession 1lleglly

The defendant contended that priot to the pluntifis
puichise he had wntered mnto w agieement with
Nanyan for the purchase of the plunt pioperty for
Re 110 thit under the sud agreement he had alieady
pud N an Rs 27y and the bilance of Rs 13) was to
be pud afta the sale deed was passed  that the

@ (1904) 28 Bom 466 @ (1906) 29 Mad 336
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1916 pluntiff knew of the above fact and that his sale deed

ws fiaudulent and without consideration
Ganoaran
The fitst Court vwarded the pluntifi’s clum for pos

LA"(J\L\N

Gavona session although 1t held that the defendant’s agieement
to purchase the propeity fiom Narayan was pioved,
that he had paid pa1t of the puich ise money to Nuayan
and that the pluntuff puichased the property with full
notice of the defendnt’s equities:

The lower appellate Comt confirmed the decree
The defend int appealed to the High Comt

K H Kellar, for the appellint —Both the lower
Coutts find that the pluntaff had notice 1t the time of
lus puichise of my contiact of sue, further T am m
possession of the propetty  The pluntiff has, therefore
to prove supenior title as aganst me, eled 1M the
absence of a 1egistered deed 1 my fasour my possession
ought to be protected The plamtifl-respondent 18
metely 2 trustee for me T 1ely on Kay alia Nonublat
v Mansuklnam® , <ection 40 of the Transfer _of
Property Act section 91 of the Indian Tiusts Act, wnd
sect101l 3 of the Specific Rehief Act

W B Pradhan, foi the 1espondent —We £y that
the decree of the lower Coutt 15 correct Section ! of
the T1nsfer of Property Act 1s peremptory wnd thee
15 no t1ansfer of property 1a favom of the defendant s
thete 1s no 1egistered conveyance m his favour see
Immudipatiom Thy ugnana KondamaNail Pauya
Dorasami®  Kurit Veerareddiy Burii Bapueddi®
amd Tunangouda v Benepgowda ™ The fet that the
defendant 15 1n possession mal es no difference, IR E]
only entitled to have hus greement speeificatly cnfore-
ed ngunst his vendor  sec AMahadea v Tasuder J
) (1107) 29 Mad 33

@ (1900) 24 Bom 400 o
® (1915) 89 Bom 47

) (1900) 24 Mad 877 at p 384
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En tihar® and Lalchand v Lakshman ® The agree-
ment being in 1espect of immoveable propeity will
not aflect a 1egistered comveyince see Hormasp
Manelpr Dadachanyt ~ Keshav Puishotam® The
case of Karalia Nanubha: v Mansullivam ®i1s not
agunst us  theie the purchaser s title was peifected by
a1egistered sale deed before the deciston by the first
Court and so the present point was not before the Court
1n that ease

Section 40, clanse (2) of the Transfer of Piopeity Act
has no application because the 11ght, which the defend.
ant hns under his contract of sale 15 not “ an obligation
annexed to the ownurship of the immoseible property
It 1s an 1nteiest cieated 1n the ownerslup of the
immos etble property which the defendant his a 1ight
to have 1t specifically enforced such v 11ght can be
created only by a writing duly registered

It1s further clem that 2 suit for specific performance
18 time bured At any rate we step in the shoes of
om vendor and as such ought to get the balance of the
unpaid puichase money lying with the defendant

Scotr, C J —The plamtiff sned for a declaration
that 4 cettain 1mmoveable piopeity belonged to him
and fo1 a deciee that possession of the same should be
delivered to Inm by the defendant He bises hus title
upon 1 purchnse of the properties in question from
Naiayan Gunpati on the 5th of December 1911 It has
been held by the lower appellate Comt that prior to
this date the pluntiff had notice of the execntion of &
contict for the sile of the same property by Narayan
to the defendant The defendant contends that he has

paid to Narvyan poitron of the puichase money agreed _

upon and that the bilance was to be paid after the sale

@) {1898) 23 Bom 181 ® (1893) 18 Bom 13
©) (1904) 28 Bom 466 # (1900) 24 Bom, 400
B 436—6
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deed was passed Itis found by the lower appellate
Court that nearly half of the puichase moneys was 1
faet recerved by Narayan from the defendant under the
contract of sale _

The question 1s whether the defendant has a good
défence to 1 smt by a purchaser from Narayan who can
rely upon a registered sale deed and whether he can,
notwithstanding the sale deed, retain possession of the
property on the ground that the plaintift purchased
with notice of the defendant’s contract -

The defendant’s right to enforce the benefit of the
obligation of his mtended vendor against the purchaser
with notice 1s expressly affitmed by section 40 of the
Tiansfer of Propeity Act, as explained by the 1llustre
tion The pluntiff 15, moreover, according to the
Speafic Relief Act, section 8, a trustee for the defend
ant of the land purchased byhim see illustration (7)
Section 91 of the Tinsts Act affirms the same rule 18
the Specific Relief Act The Legislatme has heiemn
adopted the law applied in the cases of Danels v
Davison® and Potter v Sanders ® It 1s not contended
that 1n the defendant’s contract any date 1s fived for
performance nov 1s there any evidence that before he
leaint of the pluntiff s pmichnse the defendant had any
notice that the vendon would refuse performance
Therefore at the date of the pluntifl s swt, namely,
the 16th of Api1l 1912 a suit by the defendant agunst
his vendor for specific performance would have been
within time and 1f the plamnt:ff was at the, date of sutt
1n the position of a tiustee for the defendant, the Inttcr
19 clenly entatled to enforce that position up to the end
of the iigation Tt must not be tahen from the above

@ (1809) 16 Ves 240 @ (184v) G Hore 1
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remuks that the defendant would be 1n 1 woise posi-
tion 1n 1elation to the pluntaff 1f it the date of suit his
night to sue lus vendor for specific performance had
heen baried, since he 15 2 defendant now telying upon
Ins possesston  In this connection ieference may be
made to O v Sundra Pandia,® Erishna Menon
v Kesaran® and Rangnath Sal haram v Goivwmd
Narasim @

The result 1s that the plaintiff cannot profit by his
cony eyance except to stand 1n the shoes of his vendoy
wd tecenve the bilance of the puirchise money due, on
payment of nwhich be wounld have to convey to the
defendant  This, however 1s not the 1ehef which he
seehs, and the 1esult 15 that his suit for possession
must faul

This decision may appeal to be 1nconsistent with the
1esult 1ved ot 1 Lalchand v Lakshman® nd 1
Kuwirre Veerareddr v K re Bapo eddi® fiom which, 1f
rightly decided, 1t would appear that the defendant
would have no defence against 1 swt by his vendor for
possession although by 1e1son of the stitutory provisions
above refeired to he has a complete defence agunst his
vendor s 1ssignee, notwithstanding that the latter has
no gireater hnowledge than the vendor possessed

It may be necessary hereaftel, when a suitable occa-
sion arises to consider 1 4 Full Bench whether the
Transfer of Property Act mnecessuily involves such
inconsistent positions The facts of the present case
do not ruse the question decided in Lalchand v
Lal shman® When the question does aise for con-
siderntion the obseivations of the Privy Council i
Immudipattam Thurugnana Kondama Nak~ Per iya
Dorasami® and the words “ of 1tself’ 1n the last claunse

) (1893) 17 Mad 255 4 (1904) 28 Bomy 466

) (1897) %0 Mad 305 ) (1906) 29 Mad 336

@ (1904) 28 Bom 639 () (1900) 24 Mad 377atp 384
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of section 54 of the Transfer of Property Act to which
attention was called bvSu Lawrence Jenkins in Karalia
Nanubhar v Mansulkhram® will doubtless be con
sidered .
Deci ee 1 ever sed
JGR

APPELLATE CIVIL

Before Ur Justice Batchelor and My Justice Shak
NABIBHAI VAZIRBHAI (0RIGINAL DEFENDANT) APPELLANT ¢ DAYA
BHAT AMULAKH anp 0ruErs (oRieINAL PLAINTIFRS) Respovppvrs
Exzecution of the decree passed by Baroda Court—dApplication for execution
presented to Baroda Court though withen fime accordng to Baroda law

sl out of time according to Brush Indean law—Transfer of decree to
British Indvan Court— Erecution barred by lunitation
A decreo was passed by the Baroda Gourt 1 1909 The first applicatton
1o execute the decree was made 1z 1913 1t bewg withmn the time prescnbed
by the low 1n Baroda  The decree was treusferred to the Almedabad Gourt
{Bntish) for execution 1n 1915 where the Judgment debtor contended that
%o appheation to execute the decres having been made watlun three years of
its date the execution of the decree was barred
Held that the decree way meapable of executon i the Ahmedabad X
having been barred according to the British Law of Limutation which governec
the case
APPLICATION under extraordin wry juiisdiction '1811“:{5t
an order passed by V M Mehta, First Clss Subord1
nate Judge at Ahmedabad
Execution proceedings

The plamntiff obtaned a money deciee 1 the Kalol
Court (a Court within the Native State of Baroda) on
the 11t December 1909 He first apphed to executs
the decree 1n 1913, the application having been within
time ullowed by the law i Baroda In 1925 tho

@ (1900) 24 Bom 400 at p 40°
* Civil Extraordmary Application Mo~ 829 of 1915

Court
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deciee was t1wsferred for execution to the Ahmedabad
Court (1 Comt within Brmtish Indix) The detendnnt
contended that the pluntiff not huwiang pphed to
execute the dectee within the time allowed by Britich
Indinn laws the execution of the deciee 10 the Ahmed
abad Comt was buted by hmitition

The lower Court held tht the execution ot the dectee
was not buied following the decision v I L R
15 Bom 26

The defendnnt applied to the Hagh Cowmt

G M Thaltor for the ipplicint —The execution of
the decree1s buted by linmtaitton  No ipphication for
execution having been presented 1n the Buod: Comt
within thiee yeus of the date ot the deciee, the decies
15, so far 13 the Brmitish Courts e concerned banied
When the execution of a foircign deciece 19 sought in
Brtish Indin 1t 15 the Birtish law of imitation that
applies  see Hulkum Chand dswal v Gyanender
Chunder Lalury,® Leake v Danil® Her Highness
Ruckmaboye v Lulloobhoy Mottichund ® The exe-
cuting Court 1s competent to go into the question
whether « foreign decree sent to 1t for execution was
time banied  see Leake v Danwel®  Nuirsung Doyal
v Hurryhw Saha® Chhotay Lal v Puran Mull®
and Jeewandas Dhanji v Ranchoddas Chatur bl @

Af K Mehta, for the opponent —The wpplication for
execution made to the Baroda Coutt, having been made
within the time prescribed for 1t by the Baroda law,
must be considered to be a valid 1pplication to execute
the decree  The present application having been made
within three yeawrs of the first application 1s within
time even according to the Riitish lnw

@ (1887) 14 Cal 570 ) (1880) 5 Cal 897
@ (1868) 10 W R 10(F B) ) (1895) 23 Cal 39
M (1882) 5 Moo I A 234 ® (1910) 35 Bom 1083
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The Batoda Court hanving already passed an order for
execution, the Bittish Court 1s bound by the same and
cannot go belund 1t see Husein 4lunad Kaha v Saju
Mrhamad Salnd @ Even if the otder be treated as
one transmitting a4 deciee for execution, the esecuting
Comtt cannot go into the question of Lumitation As
reguds British deciees, the Comt to which the decree
has been tiansmitted cannot go nto the guestion of
limitation

BATCHELOR, J —The present applwcation 15 made by
the judgment-debtor who was the th defendwt 1 the
st The smt was filed by the pluntiffs to recoter
upon two documents, wnd the Court 1n which the st
was 1nsfituted ws the Comt of Kalol 1n the taritones
of His Highncss the Guhwu of Buoda There 2
deciec Wis pwsed 1n the pluntiffs fivows, nd ulty
mately the pluntiffs applied that ths decree should be
transferzed for execution to the Coutt of the Snbor-
dinate Judge of Ahmedabad That timsfer was aceord
1ngly made, and the dar] hast has been heud bt the
learned Subordinate Judge of the First Class

The only one of his findings with which we ue now
concerned 1s the finding thit the esecutron of this
deciee 18 not buied by time  That finding 15 ob Wlens
ed by M1 Thakor on behilf of the present apphiewnt
and 1t seems to me that M1 Thnhors contention must
be allowed

Theie 15 some uncertainty as to what the law of
lumitation 18 1n Baroda with regard to the execut1on
of such decrees But this much 1s agieed between the
parties that the pertod of imtation 15 exther stv )‘U"'z
or twelse years Whether 1t 15 the one or tho other lf
a matter of no moment I will assume mn favour ol

the opponent that 1t 1s six yews The decree “':1-‘3
obtained on the 11th December 1909 Admmeddi
the first application made for execution w19 not ma
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till 1918 That application was, thetefore, within tume
according to the law 1 Buoda It wais admittedly
beyond time according to the luw in Butish India,
which prescribes 4 period of three vears for such an
applicition  Now swts and pplicitions must be
brought withun the perrod presctibed by the loeal law
of the country within which the smt o1 the 1pplication
15 brought, that 18 to sav, 1t 1s the ler for: which
governs That being so tlus dectee became, 1n my
opinion, tncapable of execution 1 Bntish India after
the lapse of three veus fiom the date the decree was
made And since the Ivw to e applied 1s the law of
British Indin 1t 15 no wnswel to say that the dectee
was still alive and eipable of esecution in Baroda when
the oxder was made transmtting 1t for execution to
Abmedabad The leatned Judge has I thmk, mas-
understood Sir Chailes Suigent s decision 1n the case of
Husemn Ahmad Kaka v Sgu  Mahamad Sahd®
which he has construed as authority for the proposition
that he liad no power to deteimine whether ¢xecution
was barred o1 not, being bound by the oider of the
transferring Buoda Court That decision 18 of no
authority m regard to 2 dectee ordered for transmission
by a foreign Comrt The very ground of the decision 1s
that there 15 outstanding wn order of A competent Cowmt
binding the patties and directing the execution of the
decree No such order as tlas eithet was made, or
conld have been made by the Buoda Comrt so as to
bind the Alimedabad Comt o1 the parties litigating 1n
that Court It was theiefore competent to and obli-
gatory upon, the learned Subordinate Judge to consider
md determine this question of hmitation

Toy the 1cwons which I have grven and which are
suppotted by this Couit s decision 1n Jeewwandas Dhanj
v Ranchoddas Chaturblig, ' T am of opinion that

@ (1890) 15 Bom 28 @) (1910) 35 Bom. 103
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this decree was 1ncapable of execution in the Coumt of
Ahmedabad being barred by fime according to the
British law of Tamatation whieh, 1n my view, governed
the case Therefore I would make the rule absolute
and order that the darkhast be dismissed aganst the
present applicant with costs here and 1n  the
Comat below

SHAH, J —Tam of the same optmion The question
18 whether the application for execution made by the
plaintifis to the First Class Subordinate Judges Court
at Ahmedabad 15 1n time

The decree sought to be executed 13 « dectee of the
Comtt 1t Kalol 1n the Buoda teriitors and was passed
1 December 1909  The application for executron was
made 1 1915, after the deciee was tiansfenned by the
foreign Court to the Biitish Cowt for esecution It
must be decided with 1eference to the law of Limitation
obtaining 1n British India, and 1t 1s clear that accord-
ing to the provisions of the Indian Limitation Act, the
application 1s beyond time Even assuming, without
deciding, that the applications made for the execuntion
of the dectee to the Court 1t Kalol could be treated a8
apphc ions to the proper Court for execution within the
meanng of Article 182 of the Lamatation Act, 1t 15 &1
admitted fact 1n this case that no ipplication was made
even to the Conrt 2t Kalol within thiee yeus from the
date of the decree for execution ~The appliction I8
therefore, clea1ly time-baxrerl

T thunlk that 1t was competent to the lower Cour
determine the point of limitation and that the order
of the foreign Court transmitting the decree for exect
tion did not and could not conclude the question The
decisron in Husenn Alomad Kaka s Soju Mahamad
Salud® has no apphcation to the present care and 1%

t to

@ (1890) 15 Bom 28
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tinymshable on the grounds stited in the case of
wandas Dhanp v Ranchoddas Chaturblug @ It
not fo1 the foruzn Couit to consider whether the
eution in Bittich Indin wonld be time buied and
» order for trinsmission by the foreign Court cannot
treated s an order for exeeation

Riele made absolute
R R

APPETLATL CIVIL

Bef re Mr Justi Bt helcr and My Justie Shut

£ MUNICIPALITY Lr BLLGAUM (URiuInAL PLAINTIFF)  APrricasT ¢
ACDI APPA SLBRAU SUTAE v oTnFrs (omeiaLl DeFEDANTS)
JPPONENTS ©

I Procedure Code (4ct V of 190%) section 1l1o—IDigh Court—Revisional
urisdirtion—Decision of Dustrect Court—DBombay Dustrect Mumcipalities
tet (Bombay Act III of 1901) section 160

\o appheation can be made under the revisional jurisdiction of the High
art from the decision of a District Court under clausc 8 of section 160 of
» Bombay District Mumiespalitis Act (Bombay Act I1T of 1901)

@) (1910) 35 Bom 103
© Civil Extraordinary Applieation No 294 of 1915

tBection 163 of the Bombay District Mumcipahities Act (Bom Act III of
01) runs as follows —

160 (1) If a dispute srises with respect to any compensation damages
sts or expenses which are by this Act directed to be pard the amount and if
cessary the apportionment of the same shall be ascertaived and determined
o Panchayat of five persons of whom twoshall be apponted by the Mume
hty two by the paity (to or from whom such compensation damages costs
expenses may be payable or recoverable) and one who shall be sir panch
all be selected by the members already appointed as above
(2) If ether party or both parties fal to appoist members or 1f
¢ members fail to select & mr panch witluin one month from the date of
th 1 party recetving written notice from the other of claim to such compensa
on damage costs or expenses such members ss may be necessary to
nstitute the Panchayat shall be appointed st the instance of esther party
y the Distniet Judge

B 426—7
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THIS was an application under section 115 of the
Civil Procedure Code from the decision of N J Wadin,
Assistint Judge at Belgium

The Mumeipality of Belgrum having had to acquire 2
piece of land in the eity of Belgaum, disputes arose
between the Mumcipality and the owner (defendant
No 1) as to the amount of compensation for the lnd,
which were 1eferied by the puties to a Punch under
the provisions of clanse 1 of section 160 of the
Bombny Distizet Mumeipahities Act (Bombay Act IIT
of 1901) On the fuluie of the Panch to deliver then
award within one month, the Muameipality appled to
the District Comt under clwuse 3 of the section to
detérmine the amount of the compensation

Duuing the mguuy before the Assistant Judge 1t
appeated that the house upon the land belonged to
defendant No 1, while the land itself belonged to
defendants Nos 2 and 8 The leuned Judge held
upon a4 prelimin-uy 1ssue that he had no juusdiction
to proceed with the suit without the clums of defend
ants Nos 2 and 3 having been first submitted to abt
t1 1t10n under clauses 1 and 2 of section 160 He, ther
fore, dismmissed the smt

|
(3) In the event of the Panchayat not gining a decision within ane month
from the date of the sclection of the sir pancl or of the appowntment iy the
Di tect Court of such members ss mny be nece ary to con ttute the
Panchayat the matter slall on apphestion 1y eitber party be determined ty
the District Court which shall 1n ca en which the compensition 33 clnmed
10 respect of Jand follow as for s may be the proceduro proviled L7 l;\e
Tanl \cqmaition Act 1898 for proccedings 1 matters referred for the
determuination of the Court

Provided that—

(a) ne applicition to the G llector for a reference ahall be trceuary an!
I
{b) the Court ehnll have full power to g1 e and apportion the costs of #

proceedingan any manner 1t thinks fit
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The Municipality applied to the High Court

At the lhearing 2 preliminar§ objection w s rused,
at the application did not e

T R Desa, for respondent No 1 1n support of the
eliminary objection —1Lhe present proceedings wele
hen under cection 160 of the Bomimy Distizet Mun ci-
littes Act, 1901 That scction vests juisdiction
1y 12 a2 Distuet Judge, which 1s 1 personal jutisdic

on It has been held that a District Judge 1cting
1der the Distrct Munmicipalities Act 15 not 1 Comrt for
¢ purposc of scction 22 and the High Cout declined
anterferc 1n tevision agunst us ondar  Balaye Sal ha-
tm . Merwwang Nowregn®  Itisalso beld that no
peal lies agunst an oader pissed by 1 Distiict Judge
rder section 160 of the Act Chunalal Tuchand ~

Iimedabnd Mumcipality @ If no appeal can le, a
visional applicntion cannot also lie  The scheme of
1e Act 1s to make the Distiict Judge s decision final

A G Desar for the applicant —DMerely beciuse an
-der 1s not nppealable 1t cannot be sud that 2 1ev:
onal application does not he Theie 11e many cases
nder the Civil Pirocedure Code, whete there 1s no
ppeal yet a 1emedy by a revisional application 1s con-
mplated The ease of Balay Salharam v Merwang
Tawroyi™ 18 distinguishable, for the term used 1n sec-
on 221s “ District Judge whereas section 160 speaks
f ¢ District Court’

K H Relkar for opponent No 2

BATCHELOR, J —In the case of Chunilal Vuchand v
Limedabad Muniwcypality® 1t has been decided by a
ench of this Court that no appeal lies fiom the deci-
1on of a Distiict Court under clause (3) of section 160

) (1895) 21 Bom 279 () (1911} 36 Bom 47
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of the Bombay Distizct Municipalities Act  The object
of this application 15 to obtain fiom the Court a dect
sion that <ithough no appeal would lie, yet an 1pph
cation 1n revision does lie  Sucha decision would, 1
our opinion, be seriouslv inomalous, wnd we do not think
that the words of the Statute 1equire us to make such 1
pronouncement The only decision which seemsto us
fauly consistent with that already 1ecorded 1 Chuu
lal Virchand s case,™ 1s the decision th it no application *
for rewision 1s competent In Balaj Sakharam
Blerwange Nowr gpe V) this Court has held that 1t has no
Juusdiction to 1evise the order of o Distuct Judge
acting undet section 23 of the Bomb 1y Distizet Muntet
palities Act of 1884  And although the words occurring
1 that section aie ‘District Tudge, wheteas the word>
occurring 1n section 160, last clause, are ¢ Dastrict Court,’
we do not think that the distinction 1s sufficient to
suppott the aigument that an application for 10115100 18
competent, although admittedly no appenl wonld hie

The rule, therefore, must, in om opimon, be dis
chai ged with costs

There will be one set of costs

We notice that the order in this case was made not
by the District Judge but by the Assistant Judge 48
howeser, no point has been taken on this circumstanee
It 15 unnecessam for usto decde—and, thercfore, ¥€
do not decide—w hether the District Tudgew1s competent
under scction 16 of the Crvil Courts’ Act or otheri<
to transfer to the Assistant Judge this p-\rtwulnr €150

Rule discharged
R R

2

@ (1011) 36 Bom 47
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APPLLLATL CIVIL

Before Mr Jushce Batchelor and Ur Justice Shah
GLRAPPA SHINGINAPPA PUTTI (omrernar PoTiT NER) AIPELLANT v
TAYAW A SHIDDAPPA RALASANNAVAR avp orares (ORIOINAL
Qrrant™T ) Re 1 apen1s

Guardian and Wauls Act (VIIT of 1590) sechon 7— Ipplicatson for
gaarlahip t property—Reustance to the grardianship order on the
growd that the p perty was joumt famdy property—Elaborate nquirtes
tnto the claracter of the piroperty not compelent—Summary nalure of
the wmquiry

In an agph ats o f r guardianslop >f a mioor  property under section 7 of
the Guandins an 1 Wards Act (V111 of 1890) the upplicant alleged that the
properts wa the separate jrepeits £ the munor < Lusband  The opponents
re 1 ted the appliatt n contending that the prop rty was jomnt family property
which had urvived t tham  [he Court conduct d a lengthy mqury wnto the
cliaracter of th property and hasing come to the conclusion that it was jomnt
reyreted the pplication The applicant having appealed

Held reversing the order mnasmuch as the applicabion was made on the
footing apd with the claim that the minor was separately entitled to separate
property the Court ought t> appunt 1 guardian of the property of the munor
and leave 1t to lum to nstitute suits for the recovery of the property

Section 7 of the Guardians and Wards Act (VIII of 1890) contemplates
only a summary enquiry followed bv an order made for the welfuro of
the minor

APPEAL from the decision of N J Wadia, Assistant
Judge of Belgwum

This was wr application under section 7 of fhe
Guardians and Wardy Act (VIIT of 1890)

The applicant applted for an order appointing biy,
guudian of the person of his minor drughter 84 /444,
and the Collector o1 the Nazui of the Comrt us 1, 47
of her property

The property in dispute belonged ongm d, v
Shidappn, on whose death, 1t prssed to hug 8o1, 85 e 0y

p s

© Farst Apped No 31 of 1915
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(husband of Savitiibai) Baswanta having died, the
present proceedings came up The applicwnt alleged
that the property being the separate pioperty ol
Shidappr and Baswanta, the minor Savitubu was
entitled to 1t  The opponents, who weie the two
widows of Shidappa and the two biotheis of Shidapps,
opposed the application contending that the property
1 dispute was held by Shidappa jointly with lus two
brothers, and that on lus denth, 1t passed to them
by smavivorshup

The Assistant Judge went into the guestion whether
the property w 1s joint ancestral or sepuate, and hasing
come to the conclusion that 1t was joint ancestril,
1e)ected the application fo1 ppointment of guudin to
the property

The applicint appealed to the High Coutt

Jayahar, with Nilkanth Atmairam, for the appel
lant, referred to Virupakshappa v Nilgangaid o

Coyayt with A G Desai for the respondents Nos 1,
3and 5

.
BATCHELOR, J —This 18 an appenl from 1 judgment
of the leuned Assistant Judge of Belgaum pronouced
m 1n apphication made under section 7 of the Guardians
and Wards Act  The application was by the present
appellant who 1s the father of the minor concerncdl 4
young widow named Saitriba, aged wout 16 or b‘
The application was that the appellant ghould be
appointed gunidian of her person and property
ing that certainl

Ti the foot
1c petition wis made on th s Jusbnd 8

property left on the deith of the w1

B rate

fither, nuned Shidappa, w13 Slud'ql]p'l sﬂ i?;xland
1 on the oth '

propeaty  The opponents contentled Shadpe?

that tlus property waisjoint propeity between
@ (1894) 19 Bom 307
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and his brother  The question therefore was yused 1n
the lower Comat whether the properts was in fact the

515

1916

GURAPPA

sgparnte properts of Shidippr ot was jont fumly  Sancesaees
v

property and the leuned Judge helosw embul ed apon
v long and labornous enquiry upon this question In
the end he cume to the conclusion adveise to the
petitioner, nolding that the property was joint Con-
sequently he 1efused to appoint petitioner guardian of
the property

In appealing agmnst this decision counsel for the
petitioner seeks to show that on the evidence the true
conclusion should be that the property was sepauately
owned by Shidappa It ppers to me lLowever that
theie 15 1n mitial difficulty in the appellnt s way  and
that 15 that 1n mv opinion elibointe enquuies of this
nature are not cbntemplated to be made under section 7
of the Guardians and Wards Act  That section 1n my
judgment contemplates onlv 1 summuy enquuy
followed by n order made for the welfare of the mino:
Another 1cason fo1 holding that such an enquny as this
15 outside the scope of the Gnudians and Wads Act
1s that, despite the elaborateness of the enquny made,
1t 15 admitted that the Courty decision, whatever 1t
mght be, would not operate as 2¢s judicala, so that
the dufficult questions agitated 1n such an enqury as
this would still hive to be agitated 2gun 1n 1 crvil suit
1 order that finality of decision could be attuned

M1 Jayahar for the appellant has enlled out attention
to the [ull Bench decision i Tuupakshappa ~
Nigangara @ But thit case 15 not, I appiehend, of
autholity upon omr present frcts  For the facts npon
wlich that eise w1s decided were that the minol n
question was admttedly 1 member of 2 joint Hindua
family governed by the Mitakshiia law, and, therefore,

@ (1894) 19 Bom 309
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admttedly possessed of no separate property Hete 1t
1s otherwise  For the petitioner clums that the minor
18 not 1 member of 1 joint Handu family and 1s entitled
in her own might to the sepauiate property owned
exclusively by Shidappa  Itis tine that this position
1s contested on behalf of the opponents But the
question between them must, I think, be decided by &
crvil smt ind ought not to be determned 1 summary
proceedings under the Guardians ind Wuds Act  For
the purposes of that Act 1t 1s, [ think, enough that the
petition 1s made on the footing and with the clum that
the mino1 15 sepaiately entitled to sepuate property

Upon that footing, I think, we ought to appomnt the
petitioner the guaidian of the piroperty of the minot

It will then be for hum on behalf of the nfant to
mstitute suits for the recovery of the property whicl

he claims

1 would, therefore, reveise the finding nd the order
of the learncd Assistant Judge and appomnt the pett
tioner gunrdian of the minor s property without expres-
sing any opimon as to whethc1 the petibioner 15 ught
1 clauming that the property belonged to Shidappa
separately, or the opponents ame right m mantaimag
the conbiny N

etition

We have not overlooked thit passige 1o the P
where the petitioner expresses s willingness that the
Nazn may be appointed guardian of the property But
on the whole 1t appeus to us more satisfactory that the
petitioner himself should be ppointed 1 that capaett

No costs here or 1n the Court below
SpAR,J —1I am of the same opinion

' Order recersed
r R
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Before Mr Justice Beaman

MUEUNCHAND PAJAPAM BALIA  (Pranties) + NTHALCHAND
GUI MUKHRAL (DEreapant)®

T7e Indian Contract lct (I\ of 18 °} section 47—S8ale and purchase of
co on gosds—Forward contract March delirery—Caniract not to be
cancelled on any account—Contract gocerned by the Rules of the Bombay
Cotton Irade ssociation—Rule 17 of the Bombay Cotton I'rade dssociation
—Vendor bound to tender goods werthout demand from the purchaser—ERailuay
recespt not a delicery order—Vendor comnutting a breach camust sue w
damages—?V endor nrt muleted n costs breack bewng techmeal

By a contract dated the 2uth Janvary 1014 the defendant agreed to
purcha & from the plamtsff 200 bales of cotton—>larch delivery between
the 15th and the 25th  The contract wis expres ed to be an all detarls
goserned by the Rules of the Bombay Cotton Trade Association subject to
the exception that 1t was not to be cancelled on any account  Under Rulo 17
of the Rules of the Bombay Cotton Trade \Association the vendor was bound
to tender a delivery order bacled by the goods before 1 p & of due date
In the event of lus failure to do so the buyer had three coursca open to im
(1) to cancel the contract (2) to buy at sellers nsh and (3) to close at the
room rate of the day  On the 19th arch 1914 the plaintuff handed over to
the defendant a railway receipt for 100 bales On the 25th March 1914 the
defendant applied to the railway authonttes for delnvery of the goods and
faling to get the same returncd the ratlway receipt the nevt day to the
plaintff informin, lum that by reason of non performance on the plamhifts
part the contract had been canc Hled by the defendant  The pluntiff relymg
upon the clause of the contract precluding cither party from cancelling the same
1n apy event clumed the sum of Rs 2279 13 0 th8 difference between the
contract price and the market price ir respect of 100 bales The plantiff
further contended that giving a radway receipt was twntamount to I;xvmg
possession of the goods and that nasmuch as the defendant had accepted the
railway recript and did not notify the plantilf that the good had not come
o hand before due date he was estopped from pleading that the plawntif had
not made 2 enflicient tender under Rule 17 of the Bombiy Cotton Trade
Assocition

Held (1) that it was the plamtiffs duty to satisfy um clf that the good
covered by the receipt had actnally artssed before due date and that of he Exled

°0 ¢ J Sut Mo 1251 of 1914
B#53

1915
July 2
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to do s he would not be absolved from the obligation of tenduring the delivery
order bicked by the goods according to the contract

(2) the plamtif having shown famself to be 1n the brexch could no
approach the Court and sue for dama,es on the contract

Vanmali Hargownd ~ Tarachand Ganeshamdas 0 referred to

THE pluntiff and the defendant weie shrofls
merchants and commission gents, doing business n
Bombay By 2 contiact 1 wiuting dated the 2ath
January 1914, the plantiff sold to the defendant
200 bales of Bengal Fully Good Cotton deltverable from
the 15th to the 23th of Mwuch 1914 at the ratc of
Rs 223-4-0 per candy The contract provided thnt the
same was not to be cancelled on account of any ciuse
and that 1t was made according to the rules and regul-
tions of the Bombay Cotton Trade Associntion

The contract of puichase 1an s follows —

To wir —We have bought from you 200 fally pre <d tals (e
two hundred) Bengal Fully good new crop of Simiat 1970 The rite thereof
15 Rs 223 40 1n figures two lLundred and twenty three four sundy pr
candy  Rebate ot 53 per cont to be allowed  The tune for d Tnery 1 from
15th March to 25th March 1914 The contrct canuot be canculledd on account
of any cause  (The contract 13 made) according to the rules and rpulations
of Bombay Cotton (Trade) \ssociation We would take delivery on ¢ Teon
of the 100 bales measurmg 26 tons

Brokerage 1 pér cent to be paid by the vendor

Rule 17 of the Bombay Cotton Tride Assocl
mler glia provided s follows —

All cotton contracted for for forward dilisery sh
ord 1 for the same (as provided m Rule 15) shall be tenlrel s 1 F ;«
(ton®rd time) on the latest day for d hivers ppeaified 1 th cuntract ;-
cane & delisery order for the cotton or any pertion of it 13 HOt #0 unl[r«n
oran ca e the cottun or any portion of 1t for which a d lneny erler hs f{ "
pa sed 1s not actnally then ready m Cofaby or Jaiha s the gl "X‘"‘ "
dilnvery theluver may (1) canced the contract < () 1oy 1 e mar l,. "
the eamo day at o rewsnallc rate on acconnt anlat th 1 anlexj 1”'
the sell r or (3) clum dumages at the market rate of the dav vde I

ation

all Lo realy andd fnery

“;sl
@ (1891) Clatty an Patell colfetion of cases of the Butav ®
B

Cauns Court | 305
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1ovilad slvay that n the event of the Luver exertt g the (ption of binvang,
1 the marhet and there bupg any hpute a to the rea smiblone s or (ther
wis of th pree puily hun sk di pute shall Le ref rred to arbitration ax
provided by Rul 13 If on the oth rhand the  fHler has tend red the eotton
within the tune pecitied n the contra t & provided for alove and if the
Tuver neplects or nfet  to either approve of or hav arbatration hdd on the
cotton g0 tenl red as proil 1 Rule 1R Dierafter the seller after giving
48 lour u tice t vagh after the expinition of the tune allowed by
arlitrati n Las the ption of either selling the goodsat th o K and expen e
of buyer or Jammng damages at the market rate of the dvy

On the 19th of March 1914 the pluntiff handed over
to the defendant 1 rulway recetpt in trespect of
100 bales of cotton consigned from up countrs  On and
prior to the 25th of March 1914 the defendant applied
to the railway authoritzes for the delivery of the bales,
and the defendant not getting the same nstincted lus
attorneys to write on the 26th March 1914 s follows —

Qur client says that he applied for delivery to the ratlway authorities
Festerday but lie nasnot able to obtan delivery thereof We are therefors
wstructed to return you the smd rulway receipt and to wforin you that by
reason of the non performance on your part of the contract the same has been
cancelled by our chent

The plaintiff s attorneys sent the following reply, on
the same day —

Our client tendered to yours the railway receipt 1n respect of the contract
mentioned 1 your Jetier and that your client 13 not entitled to cancel the
contract  Your chent 15 aware that the contract contams a term that the
same 13 not to be cancelled under any cwcumstances Your chent cannot
therefore cancel the contract Qur chent closes the smd contract at the rate
declared by the Bombav Cotton Trads Assocwation yesterday and will send in
thetr bill 1n due course  Without prejudice however to the above oup client
states that 1f your client had imfogmed ours as soon he applied fnr‘§elu—ery
and was unable to obtain the same our chent would have at once delivered
the bales to your client at the Colaba Cotton Green

The defendant’s attorneys 1eplied on the 98th of
March as follows —

Our client denies your clients alleged right to close the contract after
receipt of our letter cancelling the sam  Our chents Iuty was to wait for
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delivery till the last month  Your clients chose to tender railway receiptin
petformance of the contract nd the goods were not delnercd and there remuned
no further obligations upen our chent a5 attempied to be fa tened 1y your
Itter under reply  Our client dewes lus hability to pay difference according to
the alleged closing

The plaintiff thereupon sned to recovelr the sum of
Rs 2,279-13-0, being the dafference between the continet
price and the muket puice for 100 bales, nlleging tht
the defendant was not entitled to cncel the contrict
and that the plamntiff was justified according to the
rules of the Bombay Cotton Tinde Association, 1n
closing the swune at the 1ate declued on the 2ath of
March 1914  The pluntiff fuither alleged that giving 2
rallway 1eceipt was tantamount to giving possession
of the goods, and that nasmuch 18 the defendant had
nccepted the 1ulway 1eceipt wnd did not notafy the
plamntiff that the goods had not come to hand beforc
due date he wns estopped from pleading thit the
plamtiff had not made a suficient tender under
Rule 17

The defendant demied that the railwiy receipt was
handed ove1 1n part performance of the continct or that
he thereby watved lus 1ight to 1equite & delivery order
or delivery of actual goods as provided by the rales of
the Bombny Cotton Tinde Assocration The defendant
sud that the 1aulwy 1ecapts ate usunlhy handed over
for the sake of conventence of the vendots, uid that
if the goods do not miiive before the due dafe the
1eceipts are 1mnvanably 1eturned to the vendors The
defendant contended that under the ercumstanes
aforesaad he was cntitled to cancel the sud contract

The contract as to the remaming 100 bales of cottor
was settled Letween tho parties before the due date, b
the defendant paying Rs 2,279-13-0 to tho plamtif

Wadia and Mehta for the plantifl

Setalvad and Desar for tho defendant.
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Bruray, I —Tlas case hns been brought, as counsel
stited, by way of test cace  The point upon which I
understood, 1t first that 1t wis meant to be 2 test cise
wis, whethar the contiict between the puties was to
Le 1ead s contumng a clwse mecluding cither of
them from cancelling the continet in any event, and, if
50, whether that wisa good agieement  As the case
developed it ippeued as though the deciston of the
Court were requuited upon wother pomt namely,
whether the pluntiff by giving the rulw 1y 1eceipt on
the 19th of March 1914 had thereby complied with the
condition of the continct made betneen the paties
requuing tender by the sendor The contiact 18 a4
cotton contrict cntered into on the 2oth of Januay
1914 fox the puichise by the defendant from the pluntiff
of 200 Dbales of cotton—>March delivary—Dbetween the
Iath and 2otly, and espiessed to Le 1n all detuls,
goveined by the Rules of the Bombyy Cotton Tiide
Association, subject only to this exception that in no
circumstances was the contiact to be cincelled I have
no doubt whatevel, notwithstanding the fact that for
want of punctuntion a differeut constiuction has been
sought to be placed by the defendnt upon the term,
that the contiact was meant and was expressed to be
wrevocable A very cuisory study of the Rules of the
Bombay Cotton Tinde Associition will show why a
term of tlus sort 15 introduced into almost all cotton
contracts between icputable dealers ff we turn to
Rule 17 of the Rules of the Bombay Cotton Trade
Association, we shall find that under 4 contiact of thig
Iand the vendor 15 bound to tender 4 delivery order
bached by the goods before 1 P M of due date That
will he on this occasion befoie 1 P a1 of the 2oth of
March 1914 In the event of s fulme to do so, the
buyer has thiee comses open to ham (1) to cancel the
contract (2) to buv t seller’s 11sh , and (3) to close at
tho raom-rate of thaday Tho firstof these thies courees,
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if left open, would piactically put a stop to ali
cotton business mm Bombay That 18 the 1eason why
all these confracts will be found, I believe, certunls
the English contiacts, to have a clause ssmilar to the
clause 1n this contiact stipulating that in no crreum
stances 1s the contract to be cincelled What, then, 19
the 1esult 1f the seller does not tender a delivery order
for the goods in due course® The buyer mey buy at
seller 5 Lsk payng the dufference 1f the maiket has
fallen, 01 he may choose simply to close the corfract
without taking the goods by paving differences If the
seller 1efuses o1 meghgently omuts to tender, 1t 1S
obvious that in - falling mailet the buyer stands 1n no
need of any i1emedy whatever The provisions of
Rule 17, which hase the appeatnce of bemng optional,
must, therefore, be understood, 1f business 18 togoon
at all, as being 1mperative upon the other puty to the
contiact Very unfortunately, expert evidence which
mght hve been available to the Court on the custom
of the trade, puticulaily with 1eference to the substita-
tion of 2a1lway receipts for delivery orders, was objected
to by the defendant , and consequently I have not that
matetsal on the 1ecord which would enible me fogive
chapter and veise upon the hghest authority for the
proposition I am now stiting s bemng a proposition
generally tine, wpplieable to, and gosermng the cotton
trade 1n this city  There can, I apprehend, be '\bsolut;?
ly no doubt that between largo firms thousands of deals
are entercd 1nto under the Rules of the Bombry Cotton
Trdo Association, every contract 1ncluding a term that
the contract shall not bo cancelled 1 any cueusm
stances, and that the parties thereto scttfe under
Rule 17 1n the manner I have described , that is to 514
1t would be the understanding betwien honest dmlccr;
that the party agunst whom the marhet had m;n X
would, whether delivery were tendered or not, conc! “bv
the contract 1n the suanner made optional to b
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Rule17 Ile could not cancel the contract but he would
be obliged 1f he were an honcst dealer, either to bny
at the rsl of Ins vendor nnd send him a diffcienee note
stating the rates at wlich he bought and at which he
had agreed to buy from the vendor, and Py the duffer-
ence o1 he would adopt the sumplet course of metrely
v o1ang the goods bacl to the véndor at the maket
rate of the day, agun payimng the diufference It 1s
perfectly clear that 1f the contracts weie lowed to be
cuncelled metely for non-tender of goods o1 delivery
order 1s 15 actually provided for 1n Rule I7, 1 great put
of the cotton business done on 4 luge scue by the
puneipal fiums heie would be puilysed  On the other
hand, 1t 15 equally clear that the insertion of such a
clause i the contincts indicites that they e essen-
tially wht the Conrts would eall wageiing contiacts
and, therefore, theie might be some difliculty 1n enforc
g them 1n 1 Cowtt of law  Doubtless, 1t 15 also
for tlus 1eason that so little stress 1s lud upon the
tender of the delivery order  for the non-tender of
the delisery order for all the pumiposes wlueh the
framers of the Rules had 1 view, conld make no
substantial difference to the losses or gams of the
patties once they had contricted themselses out of the
Liberty allowed to the party not in breach to cancel the
contrrct 5o that I do not doubt that in practice very
httle tmpottince 1s attiched to the nctual tender of
delivery otders or of goods whete the contiicts hiave
been made 1ither for cover thin with the object of
actually obtaining goods 1t being then the well-unde:-
stoad pactice of the maket that the loser on such
continets will follow out the intentions of the finmers
of the Rules whether delrvery was tendered or not
by wopting one o1 other of the tno courses Iud
down 1n Rule17  [he thud course, 117 the cancellation
of the continct, must, I repeat, be hept out of view
altogether

22

1915

Mooy
CHAND
Ruariv
t
N\rmarenn
Gorvihn
AT



524

1915

Moroy
CHAND
Rasaran

13
NIHALCTAND
Curvugn
Pl

+

THE INDIAN LAW REPORTS [voL, XL

Now, mn a case like the present, the defendant 1s
“bulling * the marlet, and accordingly on the setting
day, the fall having been very heavy, stands to lose a
considerable sum to the pluntif The pluntul has
goods 1n his possession and nofhing eould have been
easiel for um thn to tender a delivery order bached
by goods to the buyer And what wns puzsling me
thionghout the eulier part of the case was how o
business man could be so utteily foolish s to neglect
a natmal preetution of that hand, which wounld have
protoected him agranst a1l the legnl difficnlties that have
proved so instumonntable here It was only when I
came to read Rule 17 much more crefnlly that I 1ealised
that between honest dealers the tender or non tendet
of delivery 1cally made no difference whatever  If the
other paity to the continct, whether delivery wes
tendered o1 not, 1s eqully bound, as though upon 1
brench, to en1y out the contiact in one of the two wavs
I have mentioned and 18 prolubited fiom cancelling 1t
1t becomes at once clear that nothing really tuins upon
the tender  Let us suppose that the buyer mn 1 fnlling
mathet really desired to get the goods he Iiad bought
He cannot seriously pietend that he s damn:fied 1n any
way by the pluntiff not tendenng  All he has to do1s
to buv the goodsn the mml et whete he would gut them
at & much lower 1ate than that he was to piy the
plantilf Tt 18 obviously, therefore, fillacious and
hipocittieal on the part of the defendnt here (o0
pretend that theie has beon 1 substantial breach of the
contract on the pluntifl’s put  Techncally, 10 doubt
there has been and that 15 the plampfls giet mis
fortune  As the defemitant had scttled honestly in
recpect of half of the contract the pluntifl mi-ht et
resonibly hve wmticpated that e was an louest 1 ”I'
who would «cttle up in respeet of the other b '”, .
cnnot find that any tender was mde of the 100 ble
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for which the defend wt has paid differences, vntually
1mvorang them back to the pluntill at the difference
Detween the purchise 1ate and the 1ate of the dny  nd
that 15 of course what he ought to have done 1n 1espect
of the 100 bales now 1 daspute, wnd would have done
1f he had been wting in the spurt a5 well 18 the letter
of the Rules of the Bombiv Cotton Tiade Association
For whit 1ppe ued to me little shoit of insamty m a
busness manr numely fter hwing goods in has hands
which e onlyv bad to tender 1 oider to ensure gieat
pecuniary gan he should not have mhde such a tender
becomes perfectls intelhigible a5 soon 2s one 1ealises
that non-delrvers never involves the cwncellation of the
continct and 1eally lenves the puties prretically wheie
they wete for «cttlement at the 1ate of the dwv on the
day fixed for the performance of the continet That too
explans the cliss of cases upon which 1 1eference was
made by M: Hut, when Chief Judge of the Small
Causes Court herc to S11 Charles Sugent and Faran T
see Tanmalt Ho govmmd v LParachand Ganeshamdous®
Unfortunately, however this practice does not take into
account the provisions of section 47 of the Indian
Contract Act And the answelr given to the 1eference
made by M1 Hwut establishes the simple proposition
that any party shown to be in breach cannot approach
the Court ns ¢ pluntiff 1 2 smt for damages on the
contract  Thit 15 the unfortunate position of the
plaintiff here Technieally he 15 undoubtedly in
bieach 1masmuch 1s he did not go thiough the form of
tendering the delivery oidey, backed by the goods, to
the defendant at his place of business at Kalbadevi
before 1 pm of the ?uth of Maich  Doubtless 1ealising
the dafficulty thus plwed mm s way, the pluntiff
sought to oveicome 1t by pleading thit he hid grven

M (1891) Clntty and Patell Collection of cases of the Bombay Small
Causes Court p 305
B 652-2

523

1915

Munuy
(V)
Rusaran

v
NiasLcmavn
GURMURH
RAT



526

1915

Moxuw
CHAND
RaTARAN

T
MIDALLHAND
GURNDER

Rt

THE INDIAN LAW REPORTS [VOoL XL

the defendant the ta1lway 1ecerpt for 100 bales of cotton
on the 19th of Maich 1914 He contended that giving o
1lway receipt was tantemeunt to grvang j eccraacn ¢
the goods, and that, masmuch as the defendant hnd
accepted the 1a1lway recaapt and did not notify the
plaintiff that the goods had not come to hand Dbefote
due date, he W1is estopped fiom plending that the
plamntiff hnd not made 2 suflicient tender under Rule 17
That contention, I am afimd, cannot be sustuned In
dealing with Bengal cotton (md the contiact here 15
fo1 Bengal cotton), no doubt, 1f ev1dence had been called
1t would Lave been found that there1s a1 custom peculin
to this branch of the trade nud that that custom gues
more 1mportance to 1ulway receipts than conld be
given under a contict i commen form suchas I hue
toconsider  Inevery contitct intended to be gov erned
by that custom of the t1ade, I understand that the letters
“R T ” (Rulwry Terms) ought to be mseited If I
found those texms m tlus contract, then 1t would hwve
been open to the Contt to invite the opmion of persons
conversant with the trade to esplamn what the memung
of the terms was Bt there 18 nothing 1 this contract
apat fiom the quality of the goods, to suggest that 1t
@iffc1s 1 any 1espect from any other contl 1cts made
under the 1ules of the Bombay Cotton Tide Assocln
tion Now, doubtless, 1 pei1son giving ralw 1y recept
for goods which he 15 bound to deliver Lefore due date
ordmanly does so with the abject of mahing 2 partinl
rcalisition of the prace It 151 evidenee here though
the evidence 15 not so clear 45 contd be wished thit the
puty tendening the rulway receipt ordinnrils expetts
90 pet eunt eash in advance  But at would still ‘lL- on
the person bound to mahe 1 tender under Rule 17 to
rutisfs himeelf tht the soods covered by the niffw
recaipt had actunlly arrived in tame No obligation of
that sort appears to be ¢ast upon the tihers of tht
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rulway receipt who thocon wivance 90 per cent of
the invoice value of the goods T suppose this prictice
of g1ving 1 ulway recapts mstead of delivery orders as
adopted meiely 1 o1der to secure the advance payment
of 90 per cent of the price, and 15 not undeistood 1n
the trade to absolve the vendor fiom anv of lus obliga-
tions ©» lud down in Rules 1o wmd 17 As to that I
cntertun no doubt whitever It could not I think, be
otheiwise On a first view 1t mayv seem hud upona
vendor who has given 1 rulw w receipt for the goods
which, in ordiny course should wrnive long before
due date that lns vendee should hold the rulway
receipt and not inform lum that the goods had not
arrived so that he might in the belief that they had,
neglect to tender the delrvery order backed by the
goods before 1 P v on due date I am assuming heie
that the defendant did not 1nform the plamntiff that the

goods coveled by the 1ulway recerpt had not arnived

That 15 putting the posttion 1t the very highest in
favour of the plaintiff  But even so, having regaid to
the practice of advauncing 90 per cent on the 1ulway

receipt, I should still be of opimion that 1t was the

plaintiff s duty to satisfy himself that the goods covered
by the 1eceipt had actually airived before due date, and
that 1f he failed to do so he would not be absolved from
the obligation of tendering the delivery order backed
by the goods according to his contract

This being my view of the legal ielations existing
bhetween the parties the case appeais to be one i1n the
eye of the law of extreme simplhicaty, falling within
section 47 of the Indian Contiact Act Under that
section, there was a specified time before which the
plaintifl agreed to tender the goods sold When I first
read Rule 17, I thought perhaps that the wod ‘tender *
had been loosely used by the framers of those rules
without the mtention of giving 1t 1ts ordinary sense or
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mahing 1t men more than the wider word ‘grve’ If
the woid Ind heen ‘give’ mstewd of tender,” then,
no doubt, 1t would have been i open question whether
1n the facts disclosed heie 1t was for the defendnt
to ash fo1 the goods or for the plantiff to offer them
On 11econsideration of the 1ule, however, 1 can entel-
tain no doubt but that the fiuners meent the word
‘tender’ to have its full legal connotfition for, if he
wishes to be on the s ife side the vendoir 1s bound to
ténder without any demind bung made by the pui-
chaser , wnd if he fails to do <0, ilthough should he be
dealing with wn bonest buyer he 1s 1 no danger of
eniting my loss, vet i he s dealing with vdishonest
buyer, s m the piesent case, he clearly precludes
lumself from hasing any access to the Courts of 11w
He cannot come heie and complun that he has been
damnified by the breach of the contiict made between
hun and the defendant when on Ius own admrssion it 18
e who las first brohen the contiiwt I hato alreds
esplained that this 1s technieal 1ather than subst wtual ,
and, according to what I believe to be tho unnver-il
uunder-tanding of the maiket, the pluntil, in 1 €1se lihe
this, would have committed no fialt whatever and all
the dishonesty would hase been on the side of the
defendint  But the Iaw, 1n1ts extieme zeal to sul‘P“‘:
guubling trinsactions nd m atg jerlous destre "
preserse public morality, always succceds 10 t]of
opinion, tn ultimately mal tng 1tself the mstrumull o
myustice and the protector of the dishonest aguns e
honest gambler  Considersng that an Il maeit .
operations on n 1irge seale there must evidentls L
considerible element of what the law Cills wiat ";;g
we find 10 an wstructive cace of this hind how h:‘qu(ugl
the le,al doctune of wagering may often pre=S “‘l b
the innocent and shield the gmilty It canno oo
doubted that but for the apprehension of those wh
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trwnsctions must oceasionlly bring them very close
to the domaun of wigcning and vt who uc 1n every
sensc paifoetly honest doilars, the 1ales of this Assoer-
ation would have heen worded 1n 2 mnch mote simple
direct wnd satisfictory mannel

Beng perfcctly satisficd of the 1enl menits of the cise
1ind that on the ground of motlity all those metits e
on the side of the pluntiff I shall mn dismissing hus
smt duect that each puts bear his own costs

Attoinevs for the pluntiff —Messts Mofichand and
Derdas

Attorneys for the defendant —Messis  Tyaby,
Dayabhar ¢ Co

Suit disnussed

G GN

ORIGINAL CIVIL

Before Ur Hustice Macleod

BOGGIANO & Co (Pranvrirrs) v THE ARAB STEAMERS Co  Luniten
(DsrFENDANTS) ©

Tle Indian Contract dct (I'\ of 1872) sections 56 65—Contract of charter
party—Contract tmposable of performance—Freght paid wn adiance—
Export of guadx stipped on board prohibited by Gorvernment—Clmm for
refund ¢f freght—Budls of lad Shyy e Common ¢arriers
Carriers by sea—Pruate mrmn—C’arrnn Act (III of 1862)—Carriers
by sea excluded by the Carriers lct—Loss by way of drmurrage

On the st Apnl 1915 the defendant Steamer Company entered 1nto an
agreement with C & Co a firm of freight contractors whereby the latter
chartered the steamer Hejwz fora voyage Bombay to \aples Genoa andfor
Marseilles any two dischargiog ports at charterer s option  Subsequently the

“0 C J Buit No 966 of 1912
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mahmg 1t me 1 moze than the wider word ‘gve’ If
the woid ld been ‘give’ wnstead of tender,’ then,
no doubt, 1t would hnie been n open question whether
in the facts disclosed heie 1t was for the defendant
to ask fou the goods o1 for the plamtiff to ofter them
On tieconsideration of the 1ule, however, I can enter
tan no doubt but that the fiamers meint the wod
‘tender ’ to have ats full legal connotation, fo1, 1f he
wishes to be on the safe w1d¢ the vendor 1s bound to
tender without any demind being made by the pm
chiser , wd 1f he fails to do 5o, although should he hbe
dealing with an honest buyer he 1s 1 no danger of
incmring any loss, yet 1f he 18 dealing with a dishonest
buyer, 15 1 the piesent case, he clearly precludes
Iumselt hhom hiving any access to the Courts of law
He cannot come heie wnd complun that he has been
damnified by the brench of the contiiet mide between
him nd the defendant when on us own admission 1t 18
he who has first brioken the contiwt I have alieady
explained that this is techmieal rather than substantiil ,
and according to what I believe to be the universal
uanderstanding of the mailet, the plaintiff, 1n a case hhe
tlis, would have commutted, no fanlt whatever and ;H
the dishonesty would have been on the side of the
defendant  But the law, 1n 1ts extieme zeal to SuPPre::
gambling transictions and 1n ats jealous desuFem
preserse public morality, always succeeds 10 . oyf'
opinion, 1n ultimately making itself the mstrumeltl e
wjustice and the protector of the dishonest 12UNS Wl
honest gambler Considering that in 1l meiew .
operations on a laige seale ihere must evidently b*’"
considerble element of what the law cills querlc{;w
we find 1n 1 nstructive case of this kind how I:.arn:;
the legal doctiine of wagering may often press ﬂa:u b
the imnocent and shield the gmity It cannd hose
doubted that bus for the apprehension of those
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were 1 limited compimy registered under the Indinn
Compnies Act hvingats 1egistered office 1 Bombu,
ind carving on husiness s eartiets by set

Ev acharter-party dated the 1st April 1915, the defend-
ants let to Messrs Chhagaindas & Co, v fum of fraght
coutractors the $ § Hegaz belonging to the defendants
for nvovage to Naplex Genot and/or Marseilles, v1a
the Suez Canal, iy two dischaiging poitsat ehauterer s
option oras new thereunto s she might safely get
By 2 subsequent miwgement the S S Jeddah was
substituted for the S § Hejw

Under shipping oidets tecerved by the plaintiffs from
the firm of Chhagandis & Co, the defendants received
on board the 8 8 Jeddah 2,500 bales of cotton belonging
to the pluntiffs to be earried to Genon  The pluntiffs
pad to the defendants 1 sum of Ry 32615-6 2 being the
aggregate amount of freight in 1espect of earringe of
the said goods to Genoa The defendants thercupon
1ssued to the pluntifls 25 bills of lading 1n 1espect of
the cotton shipped on boud

After slupment, the pluntiffs were informed by the
Collector of Customs on o1 ibout the Gth May 191s, that
the export of cotton to Genox could not be allowed
The defendwnts finding nfter 1epresentntions made to
Government that the steame: would not be allowed to
proceed eventually deeided to abandon the voyage and
to put bach the sud stcumer nto doch and dischaige
the cotton o shipped Before 1etmiming the pluntifis
cotton to them, the defendants iequired the pluntiffs
to p iy them the snm of Rs 12,500, computed t the rte
of Re 5 per bileto cover certun expenses and loss
alleged to hiive been 1ncuried by them  The pluntifls
pud the amount under protcst  The pluntifls subse-
quently demanded the ietwin of the amount of
Rs 8261062 pud s fieight under the contiaet of
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cuinge, olleging thatas the defendants had not per

Tormd thenr put of the contiet, they weie not entitled
to retun the sud sum  They also ealled upon the
defendants to futmsh them with a statement of account
of money piyable by the plamtiffs m 1espect of the
unloading and re-delavery of cotton by the defendants to
the pluntuls The defendnts denled then liability
to 1epyy the sud sum, contending that they were at all
times willing wnd 1eady to cury out the sud confinct
<o fa1 15 11y 1n the:t powel, that the nction of the Gov

ernment wthotthies made the curying out of the sud
cont1 et tmpossible 1f not 1lleghd, and that the loss must
lie st fell The defendants also 1elie@ upon - shp
attiched to the slupping orders, but not to the hills of
lading, 1ssued to the plaintifls after the suid goods had
been taken on boud the sud stevmer The slip ran as
follows —

In the event of war being declared or commenced Detween the country to
which esther the slnpow ners o1 the sluppers belong and apy other country the
slnpownets shall have the option of uther cancelling therr contrct o of
fulfilling vt Lut st they elect to fulfitat any bull of lding which may have
already leen granted 1n respect of goods shippeil under the contract shall be
deemed to contan and any bilt of Inding which may thereafter be granted
m respect of such goods as aforesud shafl contan a condition that all rishs
ansing, from such war shall be borne by the shippers and the oceurrence of
eny such yishs shall not depity  the slupowners of their right to recerse payrment
of the fiex, ht o1 otht1 payinent for the carnage of the said goods wluch may
be payahle under the turms of the bl of lading

As 1egards the expenses of unloading wd the loss
for detention, the defendants c¢laumed to retun
Rs 0,038 3-7 wnd the balance of Rs, 7,461-12-0 w28
brought by them into Court

Strangman ind Desay, for the pluntiifs

Weldon wmd Campbell for the defendants

MicLmon, 7 ~The  defendant Steamcl Coml"";
cntered 1nto an agreement, on be 1st Apul 1910, with



TOL XL] BOMBAY SERILS

the firm of Chhiagandas L Co whereby the Intter chart-
ercd the steamer Hepz for avoyage Bombay to Naples,
Genor wdfor Museilles any two dischuging ports
at charterer s option  On the 14th Apnil, the Jedilah
was substituted for the Hejaz  The pluntiffs procured
fiom Chbagandas & Co fieight fo1 2,000 bales of cotton
on the sud steamer wnd wete given the shipping o1ders
which thes puesented to the defendants The 2,000
bales weie put on Loud the Jeddah and twenty-five
bills of lding 1cliting to them weie 1ssued by the
defendnts who were pud Rs 32,610-6-2 for freight

Owing Lowever to the import of cotton into Genon being
prolibited by ordars of Government the Jeddah did
not leave the hulour and the xoynge had to be
abandoned  Negotiations were entered into with the
various shippers of cotton which aite set out in the
cortespondence innened to the pleadings, but eventually

the Jeddah unloaded ber cuigo 1in the Alexandia Dock

Before getting dclivery of then cotton the plaintiffs
were 19l ed to deposit Rs 12 000 to covelr the expenses
and loss incuited by the ship and this sum was pud

The pluntiffs, thereupon, demanded the 1etutn of the
amount paid by them for fieight but the defendanty
cumed that under the ¢vents which had happened
they weie entitled toietun the money nd especially

relied upon the second slip attached to the shipping
orders The plaintifls, therefore filed this smat to
recover the freight and for an 1ccount of the Rs 12,000
paid by them to defiay the costs of unloading If the
Indian Contiact Act applies, the continct became v o1d
undel section o6 of the Act and the defendants were
bound, under section 6 to restore to the plaintiffs the
advantage they had 1ecerved under the contiack

But 1t has been contended, fiist that money pudin
advance for freight 1s 11recoverable at law  Secondly,
that the defendants are common carriers and that undey

B 6623
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the dectsion of the Privy Couneil in the case of The
Inrawaddy Flotilla Company v Bugwandas® the
nghts and habilities of common cariers ue outside the
Indinn Contiact Act and a1e governed by the principles
of Enghsh lvw as modified by the Common Cainers Act

of 1865 -

By the policy of the 1w of Englind fieight and wages
stuetly so called do not become due untal the voyage
h1s been performed  But 1t 15 competent to the pruties
to v chuter-puty to covenant by express stipulation
m such manner as to contiol the generil operations of
Jaw per Lord Ellenborough C J in De Siiale +

Kendall® -

Now the defendnnts, for their first proposition, 1elied
on the case of Kuchier v Venus® whete 1t was held
that freight paid in advance lost 1ts legal ehuneter of
fieaght and was money paid to the ship-owneis for
tiking the goods on board and undeitaking to cairy
them to their destination, while freight i law was
money paid fo1 the cuiiage of the goods nd w18 P¥-
able on the armval of the goods at thewr destinntion
though 1t might, under the termsof the contract, be
payable ab the port of departure But the question 10
that case was whether the ship owner had 2 len for
fraght on goods shupped fiom Liverpool to Sydney
when, unde1 the teims of the chauter the freight W18
to be pud 1 Liverpool one month after the date of
suling and as 1 matter Of\flct, had not been 80 pud
before the ship arirved at Sydney, and 1t was decrded
that as the money so to be pard wns not freight 12 Iw
the ship-owner had no henr on the goods T doubt
whether 1n these diys such 1 contract for the enurage
of goods would be likely to be made 1n Indi1, erther

1 (1891) 18 Cal 620 @ (815)4 8 &8 8Taty ¥’
©(1859) 12 M P C 361
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the fraight 1s pud before the goods are siipped 1in which
easc the shippar would s the freight, o1 the freight
1~ paable on urval an which ease the ship owneis
would msurc  though 1f1t 151 term of the continet
that fiaght 16 paivable ship lost o not lost, the shipper
would hive tonsme m any case

Bat ficizht to be pud 1in uly ince 1s not 11ecovetable
beeause it loses 1ts legal chiracter of fieight but becwse
b the common 1w of Englnd the gener il tnle 1s that
when 1 contract beeomes impossible of petfoimance by
the fulme of 1 state of thingscontemplated gthe fonnd-
atron of the contiwt to exist the puties ue excused
from fuarthet petformance wd nequue no 1ights of
wtion, 50 that ewch must heu ansy loss or expense
already 1ncuried, el cannot 1ecover bieh wny payment
wmadsance  Cwel Sweiwce Co-operatwe Society
General Steam Navigation Company®

Reading the ch uter-puty, the shipping orders and
the lulls of Inding together, Ithink that the money paud
by the pluntifls was fieight pud in ady ince under the
teims of the contract and wis not merely money pay-
able 1n Bombajy on the completion of the voyage which
was paid prematwiely at the will of the pluntifls, as
was the money p ud for fieight in the case of Krall v
Burnett®  Tt1s wdmtted thit under the common Iww
of Englind the pluntiffs would not be able to recover
hecause the contr wt became 1mpossible of perfoimance
and 1t 13 aigued thit the common Iaw of Englind
applies becse the defendants e common cuners
The following defimition of 1common cirtix by Pusons
was approved by Cockbuin € J m the cise of Nugent
v Shuth®

A comunon carrier 19 one who offers to carry goods £ar any persan butween
certamn termim and on & Curtam route  Tes bound to carry for all wio
M [1903)2K B 756 @ (1877)25 W T 305
@ (1876)1C P D 423 atp 427
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tender to lnm gools and the price of curage and nsures these goods
agung all loss but that ansing from the act of God o1 the public enemy  and
has a hien on the goods for the price of the carriage

A common cainer 15 also entitled when goods are
offeted to hun to demand and to be pad the
full price of cariiage, and if this 15 not paid he
may lawfally 1efuse to carry at all But the price
demanded must be a reasonable one It 15 also essen
tinl fo the chuacter of a common cuner that he 15
bound to ca11y the goods of all persons applving to
him

Now the preamble to Act TIT of 1860 states * Where
1s 1t 18 expedient not only to enable common carrers
to lim1t their liability for loss of o1 damage to property
delivered to them to be cairied but also to declare themr
liability fo1 loss of o1 damage to such properby occa
sioned by the negligence o1 ciiminal acts of themselves
their servants o1 agents ,” and under section 2 “ ¢ Com-
mon Carrier ’ denotes a person, other than the Govern
ment, engaged 1n the business of tiansporting for hure
praperty from place to place by land or inland navigt
tion, for all persons indisciiminately,’ thus excluding
cuniers by sea  Therefore, cairiers by sea mm India aie
not entrtled to the benefits of Act IIT of 1865 though
1t may be a question whether the common law of
England 1s not still applicable to them

In the case of The British India Steam Navigaton
Company v Hajee Mahomed Esack and Company®™ the
Couzt seems to have assumed 1t without further const
deintron but conmdeiing the terms of the preamblo
I should fcel inclined to doubt 1t The law 1eliting 10
the liability of common ecariers was first established
by our Courts with reference to carriers by Jand In

@ (1881) 3 Mad 107



VOL XL} BOMIB\Y SCRIIS

the crse of Rich v Kneeland™ 1t was decided that the
common waymn ot euier by water stood on the sune
footing 15 1 common curter by lind  The first cise 1
whteh the Inibility of the owner of 2 sev going ship
comes 1n question was Morse v Shiee® , <ee per Coch-
burn C 7T 1n the case of Nugent v Smu/h® Now 1t
15 1nterosting to note that 1n that case 1t was ugued 1n
the lower Cowrt though without success, that the
hability of the defendants Company which agieed to
carry the pluntiff’s mare by steamer from London to
Ablerdeen could not be made to rest on the allegation
that they were common curiers because 1t was said
that liabnlits wis imposed bv the custom of the 1ealm
and such 4 custom could not hiwve force beyond the
realm

It may be that the ownels of cotsting steamers should
be tonsidered on the same footing s euriers by inland
navigation but 1t would be dificult for owners of
seagoing steuners to come within the defimtion of
¢common carriers’ though of course 1t 18 not 1mpossible,
and a5 the Indian Legislature designedly excluded
common carriers by sea from the benefits of Act TIT of
1865 they may have intended to brng then hability
undel the common law of bailment

But even supposing the defendants Company run
general ships 13 common cuilels, the next question 1s
whether 1n this particnlar case when they chaitered
the whole ship to Chhagandas & Co they can be treated
as common cutlers The whole question wasvery fully
discussed 1n the case of Nugent v Smuth,® ibove-citéd,
by Cockburn C J (though 2t was not necessary for the
decision of the case) in order to meet the opinion
expiressed by Brett J 1n the lower Couit that by the

® (1614) Cro Jac 330 Hob 17 @ (1672) 1 Vent 190
©H(1876) 1C P D 423
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law of England all cariers by sea were subject to the
hability which by that law undoubtedly attached to
common caillers whethe: by sea o1 land

All Jurists who treat of this foim of batlnent carefully distingmsh between
the common carricr and the private ship  But 1f the owner of a slup employs
1t on lus account generally lie will not be deemed a common carmer but 2
mere prisate carnur (Story)  But the learned nuthor does not ay what would
be the caso where 2 shup owner holds bimself out as ready to sénd s vessel
with cargo to any place that may be agreed on on & private bargam and not
s a general ship

I cannot help seemng the difficulty which stands m the wiy of the rulog
m the case of Lirer Allal: Co v Johnson™ that 1t 1s essential to the character
of & conmon carrier that he 15 bound to carry the goods of all persons spply
mg to lum while 1t never has been held and asitseems to me could not be
held tiit 2 person who lets aut vessels or vehicles to 1adiidual castomers o8
therr anplication was hable to an action for refusing the use of such veswel or
vehicle 1f requred to furmsh at

The tmportance of the question 13 matertally lessened by the general practice
of ascertanng and houting the hability of the shipowner by chatterparty
or bill of lading

Therefore, 1t 15 not suflicient to say that becanse the
defendants’ Company own steamers nd car1y goods by
sea they w1e common cutlers For all I know they m2y
own generl ships, though theie 15 no evidence that they
ran any ships on a paiticular line between cet tun
texmnt on which they e bound to cairy goods for 3‘3
public on 1eceipt of reasonable charges Even 1f they rd,
that would not make them common catzlels 18 Ieg? :
ships let out on chatter In this case the whole ship 1:;1(0
been charteted by Chhagandas & Co whe broﬂghtm[
persons to whom they sold ¢ ugo space 1nto contrat! 1‘"
1elationship with the defendants Therefore the smg
was not 2 general shup the ownerg of which were b‘;t to
to earty goods for any of the public who might Wi
despatch then goodsin yer

@ (1g74)L B 9 Ex 338
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The last question 15 whether o R
defendants ate common carrsers the g
Contract Act applicible to Wl contre, #»
applicable to the contract m thie e 4
The Inrawaddy Ilotilla Company Py
only question wis whether the Chaps 40 ¢
1cdating to bmlments applied  Thoy f,00,
only dealing with the Ininlity of comme ;¢ m
the common 1w of Englwndschuinsto s gy,
only differ> fiom the common I of conte. ¢, f
of then liabilits as baalees  They hiekd )t .+ g
of 1562 wlich codufied only aput of the cayy, !
relating to the Irbility of common (priiy, '
repealed by the Indian Continct Act jt v 4y $0it 0 ¢
to leave the lnwin Indin relating to tly 15 hitgy , ,"
common car11ers 15 1t was thit s to sy, Putly g "
ed by the common lasv and paitly by Act HJ of Tt
and not to substitute for that part of the Ol |,:,
whieh was not ineluded 1n Act ITI of 1865 1]y PHvistny,,
of the Act

¥

I do not tlunk that when their Loidslups wyy thy
there wns mn Indi befo:b the Indiwn Contracl, Ay
complete code for common curters they tnicpd, g to
decide that the genernl provisions of the commay Iny,
relating to the formation and performance of contyge
should still be applicable to contracts enteied intg ly
the public with common cariiers

Ly,

The defendtnts appeut to hve conceded this 1y foro
the hearng 7s1t1s nowhele suggested 1n the cory(qy
pondence before smt o1 m the plendings that 1y,
defendants were common canters  The pluntifls + g
aghed to admit that the ship wns under chuter g
Chhagnndas & Co and in pua 5 of the wrtten stato.
ment the defendants zely on section 56 of the Indian

) (1891) 18 Cal 620
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Contiact Ast The defence was really based on the
decston 1n the case of Ciwil Ser vice Co-oper atweSocety
v General Steam Nawvgation Company®™ which 1s
applicable to all contracts and not only to contracts with

common carrieis

The special provisions of the common law of common
cuners dealt with then halmlity and nothing else, and
formed n specinl chapter of the law of bulment There-
fore, 1n 10y event, 1n my opinion, the crse 15 governed
by section 65 of the Indian Contract Act, and the
plaintifis are entitled, under the events which huwe
happened, to tecover the amount pmd by them
advance for fieight with inteiest at 6 per cent from the
15th June 1915

Asieguds the account rendered for expenses, the
defendants have conceded that demmrage should only
be chaiged for twenty-five days and the item for demui-
1age on waggons should be omitted

The plamtiffs contest the 1tem for mswiance, on the
ground that thev were not informed that the defend-
ants wete going to insuie the goods and 1f they had
been, they would have ashed the defendnts not to
msuie s then goods were covered by a genetal policy
1t 1s interesting to contrast the defendants’ antety to
insure the goods with their present contention that
they wele common cuilers However, I must accept
Mr Waidlaw Milne’s evadence that ot 1 meeting with
the shippers on the 20th May the question of nsurng
the goods ws discussed, so that pluntils must hne
had notice and conld have told the defendants 1f they
wished them not to 1nsure theu goods

The chatges for labour for 1emoving the good> 10
Tanl, Bundel must stand, «s the pluntiffs hwe not

®[1903]2K B 766
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proved that the defondants eould hwvve obtuned chieaper
1ates for the woik to be dene con=idening 1 the ar-
cumstance s of the cise and espeanslly the time of vear

As the defendants hise pud mto Court merc thn
sufficzent to mect the balwce for expenses that ¢ bx
set off wyunst the fraighe whach 1s rep oy il there 1 ald
be  decree for plunnils for the ymount of the freizht
pud with interest at 6 pet cent, from loth June 1915,

, tilljudgment with costs nd 1ntetest on judgment 1t
6 per cent
Solicitors for pluntaffs Mcssis Crawford, Brown 4 (o
Solicitors for defendants Messts Taltle § Co

Seert decrendd
g G N
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Ciril Procedure Code (Act 1 of 1908) section 92—8umit for administration of
rebgeous vakf property—Court of Wards Act (Bom Act I of 1905} ae
tions 31 and o2—Court «f Wards added as guardian alltem n aypral—s
Omussion to name such a guardean from the commencement not fatal to the
suit—Suit not bad for want of notice under section 31 of the Court of T ardy
Act—Cross objections—Stamps
The plamtiffs nstitated 2 st under section 92 of the Civil Proceduro Gode
1908 for the admm tration and management of a relinous wakf property
agan ¢ the trustecy of the mstitution  Out of the four trustees the Disgrict
Tud,e found defendants Nos 1to 3to te defaultng trustees and ordered dcfend
ast No 1 to refund Rs 6 000 to the institution  In providisg £ ¢ the appoint
ment of new tru tees however the Judge nclud d defcndant™o 4 as one of the
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trustees though he was found hiable 1n respect of costs  Agrieved by this the
plaatiff appealed to the High Court where pending the appeal the Court of
W aeds as the guardian ad litem of 1st defend it was added s 4 party respondent
and cross objections were filed on 1ts behalf to the effect that the suit was bad
undcr section 32 of the Court of Wards Act 1905 and that no notice having
been given to the Court of Wards as required by <ection 31 of the Act the
dectee was not binding on defendant No 1 The plantiffs appellants contended
that the cross ol jections were not properly stamped
Held that the cross objections must be stamped as on an appeal reliting to
the sum of Ps 6000 decreed agamst 1 t defendwt
Held also that the sut was not bad on the ground that the statutory notice
provided for by section 31 had net Leen grven snce 1t was & st relating to
tlie property of = rehgions mstitntion wd not to the property of the Tat
defendant
Ield further that the smt wasnet bad under section 32 of the Court of
Wards Act a5 the seetion &id not say that 1f the Court of Ward  wisnot
named a3 yuwdian fiom the commencement the smt was bad  The omi sin
mght under the cireum tinces be treated as a mere defect or Jregelanty
procedure not affecting the menits of the case or the jurt dicton of the Court
and be corrccted under section 152 of the Crvil Procedure Code 1903
Rup Chand v Dasodha® and Vussammat Beb: Walan v Bwnke B hani
Pershad Simgh @ followed

Frrs1 appeal against the decision of B C Kennedy,
Dastiict Judge of Ahmedabad
St for admmmistiation
The plaintiffs sued unde: sectzon 92 of the Civil Pro
cedure Code, 1908, to formulate a scheme for the d
mmstiation and management of plunt religious wrhf
property
The District Judge found that out of the four trustees
who wele managing the institution, the defendunts
Nos 1to3 wete 1esponsible for the loss cansed to the
nstitution 1s a result of bad management and o1 dered
defendant No 1 to 1cfund Rs 0,515 to the institetion
wnd on s fuling to do so the sum was to be recovercd
fiom defendants No 2 and 3 Defendant No 4 W13

a1 (1907) 80 Al 5, ® (1903) L 1t 301 4 18°
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found liable only 1n respect of certrin gosts but he was
not found to be 1 defaulting tinstee  In providing for
the appointment of new trastees the Distiict Tudge,
howeter 1ncluded defendant No | s one of the
tinstees

The pluntifis being 1ggriered by the latter order of
the Distizet Judge appedled to the High Comt whete
pending the ppenl, the Court of Waids was added 1
the gunrdinn ad Dicm of 1st defendant 1s v parfy res-
pondent by w e parfe order and the following cross-
objections were filed on 1ts behalf by the Tuukdan
Settleme nt Officer —

(1) The property ot defendant No 1 having been
pliced under the superintendence of the Court of
Waids under Bombay Act I of 1905 since the 9th
of December 1909 (Bombay Govelnment Gazette,
9th December 1909, Part I, page 2451) and the Conrt of
Waids not hasving been ppointed 1s gurrdian ad litem
to 1epresent lum (defendant No 1) in the smit which
was filed subsequentlv, the decree of the lower Court 1s
a nullity 2t least so fu 1s he 19 concerned

{(2) Nonotice having been given to the Courtof Wards
as required by section 31 of Bombay Act I of 1900, the
decice passed by the lower Cowrt 1g a nullity s agunst
defendant No 1

N K Mehta 1n support of cross objections on behalf
of the Court of Wards as guardian ad litem of respond-
ent No 1 —We say that the decree 13 bad at least so fay
15 defendnnt No 11s conceined {1) bechuse he has been -
“Government Ward” within the meaning of section 2 (@)
of the Court of Wards Act (Bom Act1 of 1905), and
the Comrt of Wards having had the superintendence of
Ius property under the Act before the institution of the
sutt, notice as to the mstitution of the suit ag requured

51
1916

HAYAD
AMIR SAHES

v

SaEsn
AasLTUDpIY



44

1916

A1AD ANIR

SanEB
v

SHERT
MASLETUDIN

THE INDIAN LAW REPORTS [VOL XL

by section 31 of the Act was necessary to the Court of
Waids , and (2) because the suit was brought directly
agunst defendant, and the Court of Wuds was not
numed 15 lus gnardiwn ad DLilem as tequned by sec
tion 32 of the Act

The woirds “1elating to peison or propeity” in sec-
tion 31 of the Act mean 1elating to peisonal or rel
11ghts , and so 1n every suitag unst a Government Ward,
the section 1equires notice to be grven 1 wuiting to the
Court of Wards see Venhatachelapathy s Sri Rojah
B S V Swa Row Naidu Bahadur @ which was de
aded under 2 corresponding provision ander Madras
Act I of 1902, section 40 As for point (2), we s2y that
the Cowt of Wards ought to hive been named 1n the
suit as guudin ad Lifem of defendant No 1 under
section 32 and that not huving been done the decree
aganst him 1s bad  There his been no decision of our
High Cout under the Act on this pomnt But under th?
corresponding section of wn nilogous Act (section 205
of Act XIX of 1878 N 'W Provinces Act) 1t has been
held that @ deciee passed 1n sumilu encumstinees 18
Dbad agunst the ward  see Sheo Diwal Chaubey ¥ The
Collector of Gorakhpur V) NMuaczam Al Shah v
Chunme Lal® and section 49 of Act VII of 1899,
U P Code

Further, 1t hs been held that the provisions of Or-
de1 32, 1ule 3 of Civl Procedure Code, 1908, ns to the ‘1171-
pointment of 1 guirdian ad lifer ale imperitive 'm(l
wlete these pLovisions aie not substantilly comphed
with, the minor 1s not propeily 1epresented and 0§
dewiee pused gamnst hum 19 a pullity Hanuman
Prased v Muhammad Ishag®

As to the 1 dequacy of Cowrt fees pud no obJ““”;‘:
were rused by the Taung Ofliced and thescfore th

) (1912)j37 Mad 283 @ (1911) 33 Alt 7;.711
@ (1883) 5 Al 264 ) (1900) 28 All 1
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otlier side ewnnot rusc the pomnt  Court-Lees Act, sec-
tion » Ranga Par v Buba™ ind Kastvrr Chettr
Deprtty Colleetor Bellary ™

G N Thalor, for the appellant —The Taluhda
Scttlement Oflicer s Cowtt of Wuds has no locus
standi in appaal The only petson who e file cross-
vbjections 15 1 person who was aparts to the suit

This 15 not a stut 1elating to the person ot property of
the wird  Defendant NXo 1asstted 1 the cpacity of 1
trastee not 1n tespect of lus property but in 1espect of
the trnst property of the nstitntion under section 92 of
the ¢l Proccdwie Code 1908 The defendant had
muined up the funds belonging to the Truast wath that of
his own  They do not thereby cease to be the property
of the 1nstrtution

The meie fwct that the decree may eventually be cve-
cuted agunst the person of 1 party would not make
the suit 1s one 1clating to hus peison  Suits reliting to
Persons ai¢ suits telating tomariitge, wloption, custody,
&c, of the wud  Sharifa v Munekhan® , Venlata-
clelapathy v S Ryalh B S V. Sua Row Newdu
Bahadur®  Bengal Code (Act IX of 1879, N W P
Act (XIX of 1673), section 20v 1efeired to

As 1eguds section 32 of the Act, 1t does not lay down
any consequences of the piovision not having been
strictly followed wnd 1t docs not follow that the deciee
13 anullity Evenan the case of a minor such defects
have been tieated as mere 1rregularsties  AMussammat
B Walian v Banke Behary Pashad Sugh® | Har,
Saran Mowtra v Bhubaneswar o Debi® and Natesayyan
v Narasinunayyor @

(1) (1897) 20 Mad 308 @) (1912) 37 Mad 283
@) (1898) 2¢ Mad 269 ) (1903) L R 301 A 182

1 (1901) 25 Bon 574 © (1888) L R 151 A 195
1 (1890) 13 Mad 480
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N K Blehta 1n reply

G K Parekh, for respondent No 2, supported M
Thakor

Scorr, C J —The plamntiffs who are the piesent
appellants mstituted a suit under section 92 of the
Code of Civil Piocedure for the admmmstatign and
management of certain religious wahf propeity The
learned District Judge 1fte1 an investigation found
ceatun of the tinstees hiable for certain sums The
four th trustee was found hiable only 1n 1espect of certun
costs, but he was not found to be a defawlting trustee
In prosiding fo1 the appointment of new tinstees, the
learned District Judge has included the fourth defend
ant as one of the tiusteen That 15 substantially the
ground of the plamtiffs’ appeal to this Court, but at
does not appeal to us that there1s any such blame at
taching to the fourth defendant upon the finding of the
lower Court as should 1nduce us to bold that he 15 not
2 fit and prope1 person to be 1 trustee under the new
scheme The appeal theirefore, must be Assmmssed

That, however, 15 not the only guestion which we
have to determine now for 1t appears upon certain
nformation brought to ouz notice by My Mehts, who
appea1s under instructions fom the Talukdul Settle-
ment Officer vs the Comt of Wards wmn chuge of the
superintendence of the propeity of the fst defendant,
that that defendant Lias now, and since 1909, been 1
Government ward under the Comt of Wards, and was
80 at the date of the mstitution of this smt on the 20th
of December 1910, and although there was 2 full hearing
of charges agunst the st defendant as & def wlting
trustee 1n the Court of the Distuict Judge the Govern-
ment Officct acting as the Comit of Wards wishes lt:
establish tht by 1enson of defects in procudure provaded
by the Court of Wards Act I of 1902, the whole P“:
ceedings so far as the first defendant 18 concerned are
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nalhty necluding the dectee for 1estoration of Rs 6 000
found to be 1n lits possession 1s 1 truastee lble torefund
The point has been brought to the notice of the Comt
1 the form of ctoss-objectrons 1s the Comt of Wards
ws wdded as a party 1espondent by ex parfe order 1t
Las been contended on hehalf of the appellants that the
cto~s objections ate not properly stumped We think
that this contention 1s well-founded

They must be stamped upon the footing of an
appe i 1elating to the sum of Rs 6,000 deciced agunst
the fust defendant  We have no information s tao the
manner 1 wich the first defendnt beeame 2 Govern-
ment ward under the Comt of Wauds Act whether he
15 2 person declired bv the Distiret Court after appli.
cation nd 1nquuy to be incapable of managing, o1
unfitted to manage his own property, on acecount of
physical or mental defect o1 mfirmity, or such habits
as cause, or ate likely to cause injmy to his propeity ov
to the well-being of 1nfc1101 holders under section o of
the Act or whether he 18 2 land-holder who hag
applied 1n wnting to the Governor 1 Council undex
section 9 of the Act, to have the property pliced under
the superintendence of the Comt of Wards In the
absence of any evidence of 1 declaration by the Distiiet
Cowit under section 5, 1t would pmobably be safe to
assume th it he liag made the apphcation under section 9
The point, however 18 not veiy mitennnl The fiast
defendant wns sued with the other tiustees of =
Mahomedan religious mnstitution and hns Leen found
to hive been 1n possession of the tinst funds for - long
series of yeus Bang found to be iesponsible for a
sum of upwards of Rs 000 which has come to Ius
hands 2 dectee has been passed gunst lnm That
dceree was pissed 1n 2 suit under section 92 of the Civil
Procedure Code propeily instituted in relation to o
public chantable or religious trust
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Ihe guestion then will e whetha the town of
Moabod Dalls sathin or wathout whit was mewt by the
Tud,es when they sud that the Masakhais the preval-
ing authority s well in the North honhan s 1 the
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1shind of Bombay and the province of Gujuat  In the Mom:lszumn

fitst place 1t1s desirble to have a1 elear undastinding
75 to what 1s me mt by the “ Konhan” That phiase 1s
expluncd 1n the fust sentence 1n the ntioduction to
the Bomby Gazetteer Vol T Part IT whele we 1ead —
The Konhan 1s now held to mclude all the land
which lies between the Westein Ghats and the Indian
Occmm from the hititude of Dunan on the Noith to that
of Tcrel hol on the Goa frontier, on the South’ In
Vol II it p 20 of M3 Eiskme’s History of the
Empetors Babar and Humavun the learned author
s1ys — After the death of Muzaffar Shah, several of
his descend ints 1nereased the tertory ofgGuyut  His
grindson Ahmed Shah 4 very distingmished piince
el the founder of Ahmedabad, rcduced under his
powel neuly the whole country that forms the present
Gugarat mcduding the low lands to the South below
the ghats, the Noithein Konhan and the islwnd of
Bombay * Tlus passige 15 cited towards the end of
S Michiel Westropp s judgment in Sal a2 am Sada-
shu Adlehary ~ Sitaba,® and constitutes one of the
earliest pronouncements of the Court 1n favow, of the
predomnance of the Mayukha mn the Noirthein Konl an
The bound uy of the Nozthern Konkan 13 not desctthed
m this judgment, but 2t p X of the Gazetteer, Vol I,
Pait 11, sve 1ead —* Whatever the old sigmifieation of
the word may have been, the nnme Konhan 15 now used
1n the sense first mentioned, and the modetn division
of the District 15 mto North and South Konhan mem-
g the puts Noith and South of Bombay The bound-
iy between the Notth and South Konhan 1s however,

® (1879) 3 Bom 353
B6G3--8
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sometimes considered to be the Savitir 1ivers which
divides the Habshi’s terrrtory from Ratnaguu, s, for
some years after the English conquest, the Distuct of
the North Konkan included the sub-divisions as fir
South as the Savitrs ” It 15, 1n my opinton, reasonable
to suppose that the “Noith Konkan” of Westiopp, C J'8
Judgment in Sakhar am’s case® was the tract denoted by
the modern usage of the phiase, ind not the tiact ex
tending to the Savitiz 11ver  Indeed the line of divt
sion Letween the Noith and the South Konkan for our
present puiposes 1s not, I think, duflicult to fix 1f we
remember the 1ewson upon which the difference 18
founded That1eason 1s historicil and flows from the
carcumstance that the tiact clled the Noith Konkun
was v .. o the South Konkan wasnot, undel the mme
dinte sw 1y of the hingdom of Guyut

From 2 pissfge to be found 1t p 763 of Blplunstone’s
History of Indin, 1t appeus that Bassein and Bombay
were detached pogsessions of the kingddm of Gujarat
and 1t scems to me cle, from the various passages to
whichh M1 Rho Lias drawn our attention, that that hing-
dom nuver extended South of the towns o1 villages Cheul
nd Nigothna, which are to be found 1n the Northern
or Alibag Taluh= of the Kolaba District

In Vol I, Put IT of the Gazetteer we 102d atp 3t —
“The kingdom of Gujarat extended 18 fur Sonth a8
Nagothn: andat p 45 “The Northern Konkan as
fu South 2 Nagothna had alwnys belonged to Gujrrat
but the Southein Konkan had only just been duidc:l
between the dynasties of Byapur and Almednagar
In the Koliby Gazetteer, Vol XI,p 112 1418 stated —
“Tanuds the close of the 13th century (1167) the 11
hind puts of Kol b1 pissed from the Brahment to the
Almcdnag e Kings Thoe se1 coast, mecluding it least
Nagolhny and Cheul, 1emained m the liinds of the

M (1879) 3 Bom. 3.3
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Gujat Kings ull 1n 1009 the overlordship of Cheul
prsud fiom Guyuit to the Portuguese After thas,
thoush the coast bounduy of Guyuat shranl fiom
Cheul to Bombay the Gugat Kings continued to hold,

62
1916

Naruan
DAMODAR
v

7

the fort of ~umziz1 ot Sankshiin Pen till 140 when Mm‘:ﬁim

1t wis mude over to Ahmadnigu” In the Thana
G wettcer Vol XIIT PutIT thae we two pissages
beuin. upon the same point  One of them 1uns —
Somc vars liter (1H0s) Mahmud Begada still fairther
mcereased his power  He effected hus designs agunst
Basscin ind Bombiy - estabhished 1 gumson 1t Nago-
thim and sent wm umy to Chetl At tlus time when
Guyuit ponar was at 1its hghest qccording to the
Miata-Ahmadi Dimn Biwssan and Bombay were
included within the Gujarat bimits ” (p 443) The other
passage, it p 115 rcferning to 4 Iater period says —
“Afew years liter (1314) the Southern boundary of
Guy it ad shrunk from Cheul to Bombav’

In rwcord tnee with the history thus nated, we iind
that, after the establishment of Biitish anthority, Mahad
was by the e ulicst wuthortties included 1n the Southern
Konkin At p 159 of the Kolabn Gazetteer, Vol XI,
the change 15 descitbed 1n these words —* After they
came into the iinds of the Butish in 1818, the three
sub-divisions of Swnhsh (Pen), Rypart (Roha), and
Rayagad formed the Northein part of the Sonth Konl an
or Ratnagin Collectoiate * and 1n 2 foot-note 1 which
the dettls of these acquisitions -ue set forth, we 1cad
that “ the Butish Government tool possession of the
gub-divistons of Sankshy, Ragpurs, and Rayagad, then
forming the Noithein put of the South Konkan* Tlas
trrdition 15 continued in the Goveinment Selections,
New Settes No 278, pp 12 and 13, where the term
¢ South Konkan’ 18 distingmished fiom ‘Noith Kanhan’
18 explamned ag the tract including all the present
Koliba Distriet, cxcept the Talukas Karjat and Panvel,
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which ae to the North of the Alibag Taluka of Kolaln,
being sepuated fiom 1t by the Dharnmtu creeh

These historical 1eferences satisfy me that when the
learned Judges of this Court spoke of the tract of
country known as the North Konhin bewng under the
predominance of the Mayuhhn, that tract was understood
to extend no further South than the Alibag Taluka, wnd
therefore cannot be held to have comprised the town of
Mahad

The only decided case fiom which the appellant
seehs support for lus mgument 1s Sir Michael West-
ropp’s decision in Sahharam Sadashw Adhilare s
Sifabar ®  There, 23 T have stated, the passage from
M: Ershine’s lstory 1s cited, and the undefined term
“ Noithern Konhan ” 15 biought within the amint of
the puamountcy of the Mayulha  That case, honeser
18, In My opinion, of no nssistance to the present appel-
1ant, for the lenned Judges there did not define “ln't
they meant to include wn the term «North Konkw,
and the case before them cune from Earnja swhich 18
just across the haubour friom the island of Bombay
The historienl 1eferences 1n the judgment we no moe
than the basis for the conclusion which1s expressed on
pp 367-368, that 1t would be mcongruous to declate that
the Indus on the one side of the harbour were subjeet
to another 11w of successien from that which gov erned
those on the other side At the most the crse v ould be

wn athonty for the view thit the phrise ® Notth
must be leld to include Kungr, but 2o
Karangt 1s very mueh to the notth of M had, that dect
s1on would not scive the ippellant s turn It 1s ulso
to be observed that the obscry itions now under notico
wite made obiter 15 the deciston of the cise wWis hased
on otha grounds which will be found expluned at

Kon!
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pp 363 and 368 of the 1cpoit  This being so, 1t 13 not
possible to follow Mr Jwihus ugument wlhen he
would fisten supieme importanee on v passing phiase
1 winch the learned Chicf Justice notices the histori-
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cil fiet that  formerly the boundary between the jopssowan

Northarn nd Southan Konl an was deemed to be the
Swatre mvar which divides the Habsla s ternitory from
the Ritnigur Collcetorite and  enteis the sen at
Binlot  The Coutt by no mewns decdes, 15 would
be necessuy for the plaintiff s ease, that the Savitiu
uver was then the boundary between the Noith and
Sonth Konkan It 15 meely spated that at some previ-
ous tune the 1vel was deemed o1 supposed to be the
bounduty  In my opinion the authonitres to which I
huvealluded estabhish that the town of Mahad 1s not
within the Notthan Konhan, which the Judges have
1cferzed to as subject to the predominance of the
Mayuhha and the predominance of the Mayukha can-
not either on prnaple o1 on anthonty be taken further
South than Cheul wnd Nagothnn or than the pomnt
whete 1t appenrs to liave been canred by the decision
m Sal har am Sadashw Adhihai e v Sitabar @ For these
1easons I think that the lower appellate Comit’s decree
15 nght and thiw thus appeal should be dismissed
witl: costs

Sman, J —I am of the «une opimion, genewally for
the 1e150ns grven by my lewned iother

It 13 quate clew that Mahad foims paurt of the Southern
Konkan wheie the Matal shuia and not the Vynahua
Mayukhy s the goveining authority on points of Hindn
Law, when theie 13 1 conflict between them

Appeal disnussed
R R
@ (1879) 3 Bom 363
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PRIVY COUNCIL*

RAMDAS VITHALDAS DURBAR (1sr Dererpavt) + AMERCHAND
& Co (2vD DEFENDANTS ) AND ANOTHER APPEAL 'TWO APPEALS COV

SOLIDATED
[ On appeal from the High Court of Judicature at Bombay ]
Contract Act (JX of 1872) section 10$—Transfer of Property Act (I} of
1882 as amended by det I of 1900) sections 4 and 137~ Instrument of

ds—Rail; receipt—Stopp m transi—Assignment of

utle fo g

railicay receipt efiect of

On this appeal their Lordships of the Judicial Commuttee (upholdmg the
decision of the High Court 10 Amerckand & Co v Ramdas ¥ sthaldas Durbar
1 L R 38 Bom 255) held the railway receipt 1o question 1 the case was
an instrument of title within the meaming of section 103 of the Contract
Act UIX of 1872)

Tw o consohdated appeals 122 and 123 of 191u from
two decrees (31st March 1913) of the High Cowt -t
Bombny 1n 1ts Appellate Jurisdiction, which 1eversed
the decrees (11th Januny and 13th Febiumy 1912) of
two single Judges of the sume Court, aitting respect-
1vely n the exercise of 1ts Ongmal Jurisdiction

The question in each appenl was whether a rulway
recelpt 1n a certnin form 1ssued to the consignor of
goods1s an mstrument of fitle to the goods within the
heaming of section 103 of the Contract Act (IN of 1872)
and whether when the consignee has delivered the
receipt to 1 person who lias advanced money to him on
1t with an endorsement requesting delivery to such
person, the consignor s 1ight of stoppage wn transit as
an unpud vendor becomes subject to payment of the
advanee

The facts of the eso will be found 1n the report of the
learing of the appealsn the High Court (Sin Bisn

° Presen’ —Tard Atkin on Tard Parher of Walhngt n S John Fi,
and Me Am er AL,
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ScoTT C 7 and CHANDAVARKAR T) wheie of the two
Judgments of the Ongimd Courts (MicLcop J of 11th
January 1912 wd BEAMAN T of 12th of Fubruary 1912),
whieh were to the sume effect thit of MACLEOD J 1n the
suit which give 11s¢ to appegl 122 15 set out so fu s
maternl and where the form of the 1eceipt and the
portions thereof maternil to the present appeails aie
enven sce I LR 28 Bom 200

On these appeals

De Gruyther K C .nd T B Raikes for the appel-
1t contended that the r1ulway receipts 1n question
were not “instruments of title’ to goods within the
meanng of section 103 of the Contract Act (IX of 1872)
An ‘“instiument of title’ was not intended, 1t was sup-
mtted, to be simlar to 1 ‘document of title,” or

document showing title” referred toin other sections
of the Act 1s 1n scetions 102 and 108, but was 4 docu-
ment of the same natwie nd effect as a bill of lading,
that 15 one the transfer of which would e equiva-
lent to a delivery of the goods 1t covered A rulway
receipt was of a different nhture and effect and there-
fore 1t was not an “instiument of title” within sec-
tion 103, though 1t might be « “document of title’ or a
¢ document showing title’ The Contiact Act must be
tiken 15 cmbodying the Tnglish Law 1n foice at the
tume 1t w s pssed  The law as to contracts was prae-
ticilly the sime, except that in 1877 the Factors’ Act
(10 and 11, Viet C 39) was passed nd had never been
wpplied to India  the law theiefore, 1n Indin, when the
Contract Act was pissed was the English Iw Lefore
1677 The effect of scetions 4 and 137 of the Trnshr
of Piopeity Act (IV of 18%2 as amended by Act II
of 1900) w14 not to extend the meaning of the expression
“mstinmentof title”in section 103 to 1 * 1 ulway recupt’
In the cise of The Great Indian Pemnsula Radway

1916
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Company v Hanmmandas Ramkison® o “11lwy
1ecerpt” similal to that nowin smt, was held to be not
an *“instrament of t1tle” within section 103 of the Contract
Act That Act did not deal 1n sections 108 wnd 176 with
a pledge of goods by the qwner under those sections
thele would be no valid pledge without delivery of the
goods, and 1f 1« rulway 1eceipt were given there would
be no valid pledge unless that document was ateepted 19
being equivalent to the delivery of the goods To have
that effect nutomatically there must be some document
which 15 negotiable like a bill of Inding the delivery of
which alone amounted to a stoppage of the goods in
transit Reference wais made to Alerchant Banl ing
Company of London v Pharniz Bessemer Steel Com
pany) and The Tigiess®  ‘Instrament of title”
nreant a document which gives o person title ind en-
wbles Ium to pass thaf title to 1 tiansferec that is the
effect of «~ il of Inding A “document of title” 15 one
sviuch only gives a person 2 title to the goods, and that
1t was submatted, was the only effect of 1 1ulwyy
receipt hike those 1n swt

S H Erle Richawrds & € and Su W Garth for
the 1espondents contended that the rulway teceipt 1n
suit wag 1n ‘ipstinment of title’ within the memng
of the Conttict Act, section 10, No distinction wis
intended to be made between that cspiession and the
other expiessions “document of titl,” and “document
showing title used in other scctions of the et If
thete were iy doubt as to the c\pressiony “instrument
of title and ‘document of title * 1t 19 removed by
sectron 157 of the Trinsfor of Property Act (IV of 1982
s amended by Act IT of 1900) which by scchion 1 1%
made pirt of the Contract Act, ud wlich expressiy
mcludes a ‘ralway 1ecerpt* There w s no presumption
€1 (1877) 5Ch D 00

4 (1889) 14 Birm 57 atp €€
O (1803) 82L J \dm 97
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that the Contract Aet repicsented the Inglish law,
whieh at that tine on the matters to which sectron 103
telites was nneatun  Lord Blichbuins view was
wapted in Lingland  see Benjunin on Sile oth Bd,
pages ST Sl Cuvars on Curnge by Sen, 5th Ed,
page 051 scctton 032 wmd Farma v Home®W which
was not overtuled nntil the Tactors Aet, 1877 (40 and
41 Viet € 39 The Dnghish Iaw 1s now contuned 1n
the Lactors Act 1559 scetron 10 ind the Shle of Goods
Act, 1895, section 47 sce Chalmers on Sale of Goods
Act prge 136 The case of The Gieat Indian Perunsula
Rbway Company v Hanmandas Ramlison® was
wrongly decrded

De Gruyther K C naeply referned to Benjumin on
Sile Hth Bd page 6§12

1916 June 22nd —The judgment of thenr Loidships
was delrvered by

Torp PirrER —The question which a11ses on these
appeals 15 whethcr a 11lway 1eceipt 1ssued to the con-
stgno1 of goods 1n the foim appeting on pp 70 and 71
of the record 15 “an mstinment of title’ within the
meaning of scction 103 of the Indian Qéntiact Act

Scetron 103 of this Act 13 one of 2 group of sections
rcliting to v seller s right to stop goods while they
ue 1 tiansit to the buyer Section 99 defines the
nght Section 100 provides that goods shall be deemed
to be 1n transit while 10 course of transmission to and
not yet come into the possession of the buyer
Section 101 lays 1t down that the 11ght does not, except
1n the cises theremnafter mentioned, cease on the buyers
1eselling the goods while in tinnsit and 1ecerving the
piice, but continues until the goods have been delivered
to the second buyer or to some one on his behalf

@ (1846) 16 M & W 119 () (1889) 14 Bomn 57
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Section 102 provides that the right of stoppage c01ses
1t the buyer, having obt uned 1 bill of Iading or other
“document showing title” to the goods, assignsit, while
the goods are 1n tr1ansit, to a second buye, who 1s et~
g 1n good futh and who gives valuable consideration

for them

The expression ‘document showing title” 15 used 1gun
n sectlon 108, which 1efers to a “bill of Iading, doch
Warlant ware-house-Leeper’s certificate, whufinger’s
certificate or waurant or order for delivery, o1 other
document showing title to goods ¥ The same enumel -
tion 18 found 1n sectron 178, except that in this section
the expression ‘document of title’ 13 substituted for
«“docnment showing title” Sections 108 and 178,
though they very possibly extend, at least cover the
same ground 2s the provistons of the Indian Act
No XX of 1844, which with certuin modifications not
materinl for the pu1poses of this appe made the pro
visions of the English TFictorts’ Act 1812, apphcible
to Brtish Indin  Both the Inst-montioned Acts use
the expression “document of title to goods,” and define
1t as including “any bill of hvding Indin warrant, doch
warrint  wue-house keeper s certificate, wartnt or
order for the delivery of goods, o1 any other docu-
ment used 1 the ordinary comse of business 13 proof
of the possession or control of goods or authonsing
or purporting to authoise, eithet by endorsement 01
by delivery, the possessor of suck document to trans
fer or recerve goods thereby 1epresented’ In their
Loidships’ opinion the only possible conclusion 15 thit
whenever any doubt arises as to whether a puticular
document 15 ¢ document showing title or a  dou-
ment of title’ to goods for the puiposes for the Indrn
Contrict Act, the test 1s whether the document 1t
question 13 used 1n the ordinary course of business ns
proof of the posscssion ot control of good«, or nuthor=ng



VOL XL] BOMBAY SERIES

or purpoiting to authorice, either by endoisement
or delivery  the possessor of the document to transfer
or reeenve the goods thereby represented  In the pre-
~ent ease 1t has been found s 1 fact by both the Courts
below ind 1s not and indeed cannot be disputed
before this Boud  that the ralway receipts in question
sitisfy this test It s theirefore unnecessary to con-
sider whethel, apurt from evidence as to the ordinuy
cour~e of bustness the effect of sections 4 and 137 of
the Transfer of Property Act No II of 1900 would be
conclustyve on the point It 1s clear that, even without
the assist ince of these sections, the receipts 1n question
are documents showing title to goods” witlun sec.
tions 102 and 108 and documents of title to goodsy”
within section 178 of the Indin Contract Act

Returning to scetion 102, 1ts effect may bo stated ng
follows Iirst so far as bills of lading ae coneerned,
1t enacts the rule of the common law by wineh 5
second buyer who obtuned an assignment of the bill of
lading obtuned constructive delivery of the googy
represented by the bill, so that the vendor’s ught of
stoppage cersed  Secondly, so far as othey documentg
of or showing title to the goods e concerned, 1t 1 oy
therr nssignment to a second buver he the $1mg
cffect a3 the nssignment of 1 bill of lwling 11, there.
fore, the respondents in these 1ppels had been second
Luyers and not pledgees of the goods 1epresented by t),o
1ecetpts 1n question the appellint’

S ught of stoppee
would have been displaced PPge

Pssing now to section 103, 1t will be founq to -
vide that where 2 bill of 1nding o1 other “ingf, umens [
title” to anv goods 13 qssigned by the buyer of . of
goods by way of pledge to secuie i lyvaneg m“ch
spectfically uponitin good futh, the sellg, cAnnot, ¢ ade
on pryment or tender to the pledgee of the ':d \eepe
so made, stop the goodd 1n transit ¢ thys soctmn"«’l]n .

1
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used the expiession “document showing title” o1 “docu-
ment of title’ instend of the expression “mmshiument
of title,” 1t 15, 1n their Lordshups’ optnion, quite clear
that 1t would have applied to the 1ecerpts 1n question,
and that the vendot could not hwve stopped the goods
1n transit without payment o1 tendet to the 1espectie
1espondents of the wmounts of thent advances, which
wero admittedly made m good futh and speeifieally
upon the sccmity of the receipts in questron In other
woids, the section would have done, 1n the case of 15
signments by way of pledge, precisely what lid been
donn 1n the previons section 1n the case of assignments
upon 1 resile -

Great stiess was naturally 1ud by the appellants on
tlus difference of expression They ugued thit “onstiu-
ments of title” were 1 particulrr species of the genus
“documents of title, and they attempted to define the
speeies s consisting of documents wlhich conferrcd titlo
1 the same manner and sense ns title 1s conferred by 7
bl of lnding  They suppotbed this argument by the
following considerations Fust, they contended that
the Indiwn Contiick Act was prumanly 4 consolidating
Act, and thereforo ought, 1n default of 1 clewt exprs-
ston to the contrary, to be 1ad 1 embodsng the I
1senlstmg when 1t was passed  Secondly, they wged
the improbibility of the Indin legistature hnvngt den
the Iead 1n 2 legal acform for which this country hd
to waut until the passing of the Dnghsh I actors Act
of 1677 Then Lordshps cnot attach any weight to
cither consideration The Indrn Contract Act recitcs
the expediency of definng and amending certain parts
of thelaw 1clating to contracts It 1s, ther fore, an

mending 16 well 18 consolrdating Act, and bevond
the reasen ble interpretation of 1ts provisions thery isno
mcmsof determiming whether wy putienir scetion B4
intcnded to consolidate or nmemd the previoushy evmting
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law  Agaun their Lordships do not see any impiob-
ability 1n the Indian Legislature having tlen the lead in
alegalreform  Such reform may have been long re-
cogmised 18 desitible without an opportumity oceuriing
for 1t~ embodiment 1n 1 legislative enactment, and 1t
miv will be that the opportunity occmired soonc: 1n
Indin thin n this country, where the calls for legisla-
*t1ve action are so much mole numerons

Tt remans to consider the appellant’s aignment, so
f1r 1s 1t 15 based on theuse of the expression “instiu-
ment 1nstead of ¢ docament” of title In the first place
1t 15 to be observed that “title’ 1n both expressions can
rclate only to the right to 1ecetve delivery of the goods
to which the mstrument o1 document relates It can
have notlung to do with ownershup A hill of lading
mav 1n thissense be an 1nstrument or document confer-
rirg title  but 1fso the same 18 true of all the other
documents contnined 1n the genus “document of title”
The fact that o document confers title 1 this sense
cannot, therefole, be used as the distingmshing mark
of 1 puticular species of the genus The fanth 15 that
the only pownt 1n which a biil of lading differs from
other “documents of title’ 1s that 1ts assignment,
whether upon a 1esile or by way of pledge, operates
a5 a constinclive delivery of the goods to which 1t
sefers  The appellnt s counsel was unable to mention,
and then Lordships are not awate of any othexr docn-
ment with  tlus peculianty  In then Lordshups’
opimton the suggestion that the woids “o1 other 1stiu-
ment of title” were 1nserted per cautelam 1n case there
wele any stch mstiument other than a nll of 1nding 15
ffetched  Moicover, they cannot help thinl g that
the section, if intended tohwe the effect for wlich the
appellnt contends, would have been otherwise woided
Fuither, no 1enson ¢n be suggested why, if (as 1s

clemly the case) the legislatare intended by section 102
B 815—2

~
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to assimilate other docnments of title to bills of lnding
for the puipose of detexmining the 11ght of stoppage 1n
tiwnsit in favour of a bona fide purchaser for value,
1t should not have by section 103 intended to do the
suhe 1n favour of a bona fide pledgee for value  Under
these ciicumatances Iittle tmportance e be attached
to the fact that one section employs the word “docu-
ment” and the other the word “instiument,” more
espectally s the use of the two exptessions, “document
showing title” and “document of title' i the svme
sense shows that the driughtsman was not very carefal
1 Ins use of lnnguage

.

For the folegomg 1easons then Lordships aze of
opimon that these appeals ful, and should be dismissed
wath costs, and they wall humbly advise His Majesty

accordingly
Solicitors for the appellant  Messts Hughes § Sons

Solicitors for the 1espondents Messis 77 L T7dlson

§ Co
Appeals disnussed

J VW

ORIGINAL CIVIL

Defore Sir Basd Sestt At Chief Justice anl Ur Juatice Heaton

ISMAII ATLARARHIA (Peastirr Arreint) v+ DATTATPAYA T
GANDHI (DEFEND AT PreporprnT) @

The Inlan Contract fet (IX ¢f 18 °) srcti na 20 acl GS—Frawl lent
repree mtation and smpersonat on ly one «f tle erecu tntscf a deed—J st1le
ar to a matter of faet exsential lo the agreement— 4 perton frawdulen y
rortnay g property mot Jas oww—Vortnagee beliegingva guod fa Wik
mort, ag0r (3 e 0 rner of propesty—Transferof m ri,op¢ by vortgogee 1t

® \ppal No B0of 191y
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favour of a third pxrty—D el of transter signed by the mortgagor as a
eon urriny party the mortyagor agun fraudulently representing to be owner
—Trantferor anl triwrere a tetg unler the belwef that the real owner
con urrelin the triwsfer—Fuilure of consuderation—Avodance of contrart

Unirth will €thr father J £ and L M became cntitled as teoants
comuoa ty ¢l oottt 8 of a bous at Mazagionin Bombay  The thurd son
C was given a nyhit of re idence 1n the house 60 long 1s ke hved 1o harmouy
with hus brothers and sistas € however frandultntly representing him clf
to L tus brother L M purported fo create a mortpage of 1 morety of the
ea1l hou e1a fasvour of the difendant Subsequently the defendantin
104 of 2 sum of Rs 1770 pulto lum by the plantiff transferred the sud
mortgage 1 favour of the pluntilf  The plamtf having msisted that the

ad L M ah uld be o party to the deed of transfer C fraudulently represent

1z himsclf to be L M joned 1u executy, the sud decd as a concurmnng
party  The plawntiff havin, discovered that the mortgage and the transfer
deeds were not cxecuted ly L 3 but by a forgerin his name sued the
d fendant as transfuror for return of the purchase money ae on a total fmlure
of conideration The tnal Judge apphed the maxim careat emptor ’ and
i mu.sed the swmt  The plamtiff thereupon appealed

Held that the defendant was bound under section 65 of the Indian Contract
Act to repay the purchase money to the plantiff inasmuch as Loth parties
beng 1n the behef that the real owner had jowed 1o the transfer were under
a mistake 23 to a matter of fact es ential to the sgreument wluch was there
fore avorded under section 20 of the Indian Contract Act

ONE Lowms Mary Valladnres, a Native Chuistian, died
at Bombay on o1 about the 2nd of June 1902,
leaving a will dated the 30th of May 1902, by which
he bequeathed s house situnte 1t Mnzagion to two of
his sons, Joseph Tiancis Valladales and Lows Mary
Valladales as tenants 1in common

The material provisions of the said will ran as
follows —

‘I give and bequeath unto my two sons Joseph Francis Valladares and
Lows Mary Valladares as tenants m common 10 eequal shares and not as joint
tenants the family house belonging to me situate at Mazagaon Each of my
two unmarried daughters Mary Leopoldina and Juba Josepua to lns 1n the
snd house free of rent unhl her marnage or death whichever shall first
happen If ether of the said Joseph Francis Valladares and Lowms Mary
Y alladares shall die wathout leaviog & widow or 1s ve lns ehare shall devolvs
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on the survtsor of them My sor Calisto Valladarcs shall be entitld to lne
mn the sud family house frec of rcat dumm, Ins Lfe He must nem
harmony with Ius brothers and gisters and when he marries he must doso
witl & respectable Jady belonging to a respectable famuly, end when the sud
Calisto fadls to live 1 harmony as aforesard and acts contrary to the drections
lieseinbefore contamed he shall forfeit Ius n bt to Ino i the rud house
Josepl Francs §allrdares and Lows Mary Valladares to pay t) bun Rs 1 000
each on lus giving a release

On the 13th of June 1914, tho thard son, Calisto,
fraudulently representing lumself to be Lows Mary
Vallndues wnd so entitled under the sud will to an equal
motety of the sud house mortgnged such equal mozety
to one, Abdul Lat:f Hap Sumar, for a sum of Rs 1,000

On the 10th of September 1914, the sud Calisto
again faudulently representing himself to be Lows
Mary Valludares created « second mortgage of the
same molety of the house in favour of the defendant
ior Rs 1,600

Both the fiist mortgage wnd second mortgages were
1egistored, the sud Calisto finudulently representing
lumself to be the sud Lows Mary Valladares before
the Sub-Registrar of Assutances 1t Bombay

On the 19th of July 1915 the defendant, by = deed of
transfer, t1ansferred his second mortgage to the plantiif
1 consideration of a sum of Rs 1,700 The pluntill
having msisted that Lows Mary Valladares ghounld be
aputy to the sud deed to concur in the smd transfer,
Calisto fraudulently representing himself to be Louts
Mary joined in executing the snud deed 1s 1 concming
party

In the month of August 1913, the pluntiff discos ered
that none of the deeds of moitgage nor the deed of
transfer had been evecuted by Louis Mary Vallndiwres
and that a1l had been executed by Calisto who had been
guilty of forgery
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The pluntiff, thercupon clumed to recover fiom the
defendint the sum of Rs 1770 with interest 1t 6 per
cent from the 19th of Tuly 191o, s1ying that under the
cicumst inees foresud the defendant had nothing to
transfer to hin nd thit there wis consequently a total
farlure of conwidaition  The defendnt plevded witer
alia thit he took 1 sccond mortgage of the property
blieving 10 good futh tht the person who mortgiged
the «ud propaty to him was Lows Muy Vailladares,
and that he transferied the s ud mortgage to the plunt:E
i the bona fide belief that the pason who mortgaged
the sud proparty to lum was Lows My Valladates

The cise was tied by Maclcod J who dismissed
the st The learned Judge delivered the following
judgment —

Mactrop, J —Under the will of one Lows Mary
Valladues, dited the 30th May 1902, his two sons,
Joseph Tiancis md Lomis Muy Valluwdares became
entitled as tenants-in-common of < house situate
at Mazagron A thnd son, Calisto, 1emesenting
Inmself to be lus biother, Loms Mary, purported to
moitgage one equal morety of the sud piopeirty to one
Aldul Latif Hap Sumar, for Rs 1,000 nd esecuted o
mortg ige-deed on the 13th June 1914  On the 10th day
of September 1914 Calisto purpoirted to ciente a4 second
mottgige of the sud property in favom of the defend-
ant for Rs 1,600 a

On the 19th July 1915 the defendant tiansferied ms
second mortg'lge to the plaintiff 1n consideration of
Rs 1,770 Calisto was a2 puty to the deed of tinnsfer
wiich he signed in the name of lus brother Lows
My

The pluntiff having discovered the friud of Calisto
filed tlus smt agunst the defendnnt to recover the
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sum of Rs 1,770 and interest thereon, on the giound
that the defendant had nothing to transfer and that,
theicfore, theie had been total fulure of consideration

The defendant, 1n lus written statement, sud thab
he took tlus second moitgage from Calisto 1n good futh
beliesing am to be Lows Muy and with the same
bone fide belief transfeired the second moitgage to
the pluntiff and submitted that the swt should be
dismssed At the heaung it w<s not disputed that
Calisto had signed the mortgage and tinsfer, fianda
lently passing lnmself ofl 1s his biother Louis Marv

Under the deed of transfer, the transferee 1s entitled
to the full benefits of the covenants, power of sale and
other powers and conditions contuned in the deed of
the second mortgage, but there1s no covenant by the
transferon that he guarwntees the genwinemess of the
second mortgage It was ugued on behalf of the plunt-
1ff that erther section 55 (2) or'section 65 (1) of the Trans
fer of Property Act appled and that, therefore, such a
covenant was implied, but this 15 not the case of a sale
or a mortgage, ind, mn my opinion, the prineiple lud
down 1n the cases of Bree v Holbech® and Clare v
Lamd® must be followed The facts in the former c156
were on all fours with the facts i this case The eve-
cutors of a decevsed person found amongst his papers 2
mo1tgage deed and this they transfeired to the pluntiff
It was afterwards discovered that the deed was 2
forgery The Court held that the maxim caveat
emptor ” applied and dismissed the suit .

This swt must, therefore, be dismissed with costs
The plamtiff appealed

Jinnah, for the appellant

Kanga, for the 1espondent

® (1781) 2 Doug 6540 @ (1875) 23 W R 389
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Scorr ¢ 7 —Under the will of Lowms Mary Valla-
dares two of his three sons, namely Joseph Francis
and T ows Mus becune entitled 1s tennts-in-common
to cqual motcties of the testator s house at Mazagnon
The third ~on Ciliste was, by the will, given 1 ught of
1esidence 1n the house so long as he lived 1n haimons
with Ins brothers and sistels

On the 13th of June 1911, Calisto fiaudulently
representing himself to be his biother Lomis May
and so entitled to 1n equal moiety 1n the house pui-
poited to mortgage such mowety 1n favoul of Abdul
Latif Sumar

On the 10th of September 1914, Calisto agaun fiaudu-
lently tepresenting Imself to be s biother Loms
Mary pmported to cieate 1 second moitgage of the
smd moiety 1 fuom of the defendint, Dattatinya
R Gandin

Both the fitst and second mortgages were registered
as Calisto fiaudulently represented himself to be Lous
Mary before the Sub-Registiar

On the 19th of July, Calisto again fivudulently 1epie-
senting humself to be the sud Lomis Muy purported, as
Lows Mary, to join 1n a transfer executed on that date
by the defendant to the plrantiff 1n conuideration of the
sum of Rs 1,770 By the transfer Calisto personating
Lows Mary putported to consent tothe transfer for
the sum of Rs 1,770, agreed to be the amount owing to
the defendant by the mortgigor under the second
mortgage of the 10th September 1914, of the second
mortgage debt and the full benefit of the covenants con-
tained 1 the second moitgage and to the transfer of
the moiety and Al the estate, 11ght, title and inteyest
of the motrtgagee nnd the mortgagor therein

The moitgagee covenanted expiessly that he had
not incumbered The covenants of which the transferee
was espressed to get the benefit with the consent
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of the mortgagor included the moitgagor s covenant
for title that he hind power to tiansfer

The intention of the tiwnsferce was cleuly to have
the scttlement of the mortgige debt and the mort-
gwol 5 covenants for title in the second moitgage con-
fitmed by the mortgagor  I'or this purpose the moit-
gagor was 1 necessary puty  The transfer was, how-
evel never executed by lum but by a forger in lus
name

The 1esult was that the tiansferee had no 1ecourse
agunst the moitgagor after discoverng that the second
mottgage was 1 meze fletitious secunity

He now sues the defendant ns transferon for 1etuin
of the puichase money 1s on 1 total fulme of consider
ation

The learned Judge being of opimon that the cise
could be disposed of on the authouty of Clare v
Lamb® and Biee v Holbech® applied the maxim
“eqreat empfor ” and dispussed the smt We e
unable to agree in the concluston arirved at by the
lower Comt

In Clare v Lamb® the Court 1ecogmzed the correct-
ness of the following statement of the 1vw1n Sugden’s
Vendors and Pwichasers® * Although the puichaser
has pud the money, vet 1f he 1s evicted before the
conveynce 15 executed by al/ the necessuy parties, he
may 1ccover the purchase-money i n 1ction for
money Lind and 1ecersed,” and 1n Dut on Vendols and
Puichnsers that—*“ Unti}l the coniyejance 1S executed
by 1l necessary parties the vendor remuns T1able 12
1espect of all defects of title He musk for mstince,

« 1efund the puichase money 1f the purchaser having

M (1875) L R 10C P 3utatp 340 @ (1751) 2 Doug 654a

9 Page 549 (14th Edn)
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pud 1t, cven although having talen possession, be
evicted by an adserse claimant ”

In Johnson v Johnson™ where a conveyance of
property of a testator requred execution by three
trustees under the will and wns only executed by two,
the purchaser on eviction under « superior title for one
of the parcels conveved was held entrtled to recover the
purchase money 1n respect of that parcel

In the c¢1se before us the supposed Louis Mary was
rightly deemed 1 necessary party to the transfer and
the deed was prepared upon that footing but the
transfer was never executed by Louts Mary The
defendant cannot successfully rely upon the transfer
t1ll 1t has been executed as drawn The purchaser
cannot be made liable on the maxim “of caveat emptor
1f the owner fiom whom he belhieved he was to geta
confirmation both of the covenant for title and of the
transfer of the mortgagor’s estate 1n the premises never
1n fact joined 1n the transfer

If the stage of complete execution by all necessary
parties 13 not reached there 13 no reason for not applying
the 1ule of the Indian Contract Act, section 20, “where
both the parties to an agreement areundera mistake
as to a matter of fact essential to the agreement, the
agicement s void ¥ Here both plamntifl and defendant
believed that Lowms Mary was agreemng to the amount
dae on the moitgage and confirming the covenants
contuned theiein, and agreeing to the tiansfer of the
mortgagor s estate 1 the mortgaged premises whereas
1n fact he was no puty to the negotiations  The defend-
ant1s therefore, under scction Go, bound to repiy the
transfer money

It 15 unnecessaly 1 the view we tahe to discuss the
arguments addressed tous on the covenants for title
o (1802) 3B &P 162

BEIE—3
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mmplied under scetron 5o (2) of the Transfer of Properts
Act

Wo set asude the decree dismssing the surt and pass
a decice o the plamtul for the sum clrumed with
mterest md the cost of surt thionghout

Solzesrors for plamntifl Messis Mulp § Thal wrdas
Solicitors for defendant  Messrs Amun § Desar

Decree set aside
GG N

APPELLATE CIVIL

Before M7 Justice Batchelor and W) Justice Shah

TANGYA F 3L (orieinaL PLanNtiFe)  Aprreiant @ TRIMBARK DAGA
AND ANOTHFR (ORIGINAL DEFENDANTR) REsiovpraTe ©

Tudian Contract Act (I'X of 1872) section 70-~Payment made for another—
Non gratmiovs puyment—Obligation of person ewysying the benefit— Vort
gnge—Stranger paying off a sub Subrogat
The defendant Do 1 mortgaged lug lands n 1893 In 1904 the mort

grgee au d on the mortgage and obtuned a decres for the mortgage amount

or mn defult the sale of the property  The mortgagee applied m 190 for
sale of the mortgaged properts  About that time the plamtiff went mto
possession of the Jands on a ten yearst lease from defendant Mo 1 Shortly
afteewards defendant No 2 who held a money decree agmnst defendant

No 1 Lionght the property to sale and purchascd it mself  In 1907 the

property was put up to sale 10 exccution of the mortgagee s decree  But

defendant No 1 borrowed a sum of Rs 2 463 from the plattiff and pud off
the mortgagee  Subsequently defeudant No 1 sold a portion of the property
mortgaged to plamtiff for Rs 4000 the consileration being made up

of I's 2463 with other sums lent to defundwnt No 1 personally  In 1908

defindant Mo 2sued plantiff to reeover po sussion of the land  and obtaned

posscssion  The plantiff filed the present swt to recover the amount of

Rs 4000 fiom the defindants peisonally or by sale of the property

¢ Tust Appeal No 29 of 1915
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Ml tiat 1fnbmt N 2 wa wot poroonally htle to repay Rs 2463
tat 3l nTand ca I £ Inban Contrwt Ay (TN of 1872)
froat w1 b thit the pavin at was made for defendint No 2
the (lunnfl hove waith wt v forane te the s onl defendant wotradod

tua M rior ke the prvn ut withoat the sccond defendant s hnow
ledo,

eid furth ¢ that the lanln py ¢ ston of defendwt No 2 was charge
atl with th eum £ T 2403 tocau o the plantift bang a stianger who
pul da ut vun, mortga, was entitled to be subrogated to the position
of the e rtgae

Held al o that d findint Vo 1 was personally lable to mile good the
d taney

Per Bar nowon J — Bection 70 of the Indtan Coutract Act males pro
sion for comjen ation to e pud by a porson enjoymg the bouetit of a
uon gratwitons act but for the operation of the section certun conditions are
jrecenbad They are that tho thing done shall be lawfully done that the
mtentien shall net have been to do it gratwitously  and that the other purson
elnall enyn the bencht

1iIrsT appeal from the decision of 8§ 8 Phadms,
Fust Class Subordinate Judge at Dhulin

Suit to recover a sum of money

On the 23:1d August 1893 defendant No 1 mortgaged
Ius two houses and two lands (Swvey No 19 and a
moiety of Smivey No 172) to one Atmaram for Rs 2,250
Atmaram (mortgagee) filed a st 1n 1904 to recover
the amount of the mortgige, fiom defendant No 1
peisonally o1 by sale of the moitgaged poperty On
the 12th June 1905, the mortgagee applied for sale of
the property The execution proceedings were trans-
ferred to the Collector AbDout tins time, the pl untiff
went 1nto possession of the Iands on 4 ten years lease
fiom defendant No 1

The defendant No 2 held 2 money-deciee agunst
defendnt No 1 He applied to execute the dectee,
and 1n execution proceedings had the lands sold at -
Comit snle and purchnsed them hamself for Rs 625 on
the 27th June 1905
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On the 13th April 1907, the Collector, 1n execution of
the mortgnge decree, put the property to sile Bat
defendant No 1 borzowed 1 sum of Rs 2,463 fiom the
plaintaff and pud off the mortgage  On the 17th De-
cember 1907, defendant No 1 sold the moiety of Survey
No 172 to playntsff for Rs 4,000, made up of Rs 2463
advanced 1 April 1907 together with other sums lent to
defendant No 1 personally

In 1908, defendant No 2 brought ~ smt against
plaintiff to recovel possession of the land from him,
and 1ecovered the same in 1911

The plaintiff filed the present swt to recover the
amount of Rs 4,000 fiom the defendants personally or
by sale of the property

The Subordinate Judge held that defendant No 1
had no saleable mnterest in the property at the time
when he passed the sale-deed to the plamntiff, and that
the plamntiff had no charge on the pioperty in smib
He held that defendant No 2 was not personally hiable,
as section 70 of the Indian Contract Act had no apphca-
tion, the payment not having been made for him A
decres for Rs 3,113 was, however, passed aganst
defendant No 1 personally

The plamntiff appealed to the High Court

G 8 Rao, for the appellant —We submit defendant
No 21spersonally liable for Rs 2,463 The payment
was made for his benefit and he enjoyed the benefit
Section 70 of the Indian Contract Act apphes, for the
payment was lawfully made, there was no intention
to make the payment graturtously, and defendant
No 2 had enjoyed the benefit of such payment see
Suchand Ghosal v Balaram Mardana® and Jarao
Kumary v Basanta Rumar Roy @

@ (1910)38 Cal 1 @) (1904) 32 Cal. 374
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Farther, the pluntiff who wis a stranger having
pad oT 15a1bsisting mortgige was entitled to be subio-
gtz 1 to the positton of the moitggee , and as such, had
charge for the money adyinced on the land  see
Butler v Rice ™ Gol uldoss Gopaldoss \ Rambuz
Seochand ©

AL V' Bhat, for respondent No 2, was called upon to
reply on the second point —Che doctrine of subrogation
can never by ipphedin ud of 2 me1e volunteer Thele
must be an assignment or an agieement for subroga-
tion sce Gurdeo Sengh v Chandidal Singh,™ Apaj
Bhurav Rayrihwr v Kavp,W Tishnwe v Rango
Ganesh Purandar ¢ and Khushal v Punamchand ©
The principles laid down 1n Dnglish cases should
not be applied to Indian cases Here we are
governed by the provisions of the Transfer of
Property Act (IV of 1852), section 91 of wlich gives
a hst of persons entitled to 1edeem 2 mortgage
Neither plaintiff nor defendant No 1 would have any
right to pay off the prior mortgage as defendant No 2
had become 1ts ownel at a Court sale

BATCHELOR, J —In 1893, the property mn smt and
certain other properties were mortgaged by therr
owner Daga Lahnu to one Atmaram to secmie a sum
of Rs 2,250 In 1904, the mortgagee, Atmaram, brought
a smt on his mortgage and obtuned a deciee for pay-
ment of Ry 2,247 and costs within six months orin
default, the sale of the property On the 12th June1905,
Atmaram as decree-holder presented an application for
sale of the moitgaged propeity This application was
transferred for execution to the Collector On the 27th
June 1900, the present second defendant, 1n execution of

o [1910]2ChL 277 ) (1881) 6 Bom 64
€0 (884)I R 111 A 126 ¢} (1893) 18 Bom 382
@ (1907) 36 Cal 193 atp 217 ©) (1897) 22 Bom 164
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2 money deciee which he had obtuned agunst Daga,
brought the property to sale and purchascd 1t himself
On the 15th Apiil 1907, m esccution of Atmaram’s
dectee on the mortgige, the Collector put the property
to sale Thereupon Dagn Lahnum, who was the first
detendant 1n the sutt, borrowed 1 sum of Rs 2,463 from
the plaintifi 1n onder to pay off Atmuam’s decretal
amount, and, with the money so borrowed from the
plaxntiff, Atmaram’s decree was 1n fact satisfied and the
thietened sale was averted On the 17th December
1907, Dagn executed v sale deed 1n the plantiff’s favour
1 regatd to the property now in smt, namely, a moiety
of Sutvey No 172 Tho totn]l consideration of the sale
deed 15 Rs 4,000 made up of Rs 2,463 advanced i Apnl
1907 by the pluntifi together with other sums lent to
Daga petspnally  In 1905, the plaintifY went into posses
sion of the lands on 2 ten years’ lease fiom Dagn, butin
1908 he wns ejected from possession in 2 swt filed by
the second defendant for the recovery of possession
Thereafter the plamntaff bronght the piesent swt 1o
which he claumed toecover Ks 4,000, the consideration
of the sale deed from the first defendant, while as
against the second defendant the claim was that since
Atm-uam s mortgage had been paid off with the plant-
1fF’s money s, the pluntiff should be decreed to stind 1n
the shoes of the moitgngee, Atmarim, with the result
that us advance of Rs 2,463 shonld be 1ecovetable by
the sale of the moitgaged land in the hands of the
second defendant There was also 2 prayel thab the sum
should be decreed from the second defendant personally
The learned Judge of the lower Comrt has given the
plaintiff a decree for Rs 3,113 ngainst the fitst defend
ant only, and the claim agunst the gecond defendnt
has been rejected

In tlis appeal My Rao on behalf of the plamtrft
appellant roises two contentions, the fiast bewng that
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undar <cction 70 of the Indim Contivet Act, defendant
No 21~ posomilly lible to tepuyy to tho plaintiff
Rs 216, advanaad bn the plantiff to the fitst defend-
mt - Scetron 70 of the Indin Contiet Act mal es pro-
vision for compensition to be paud by ¢ person enjoving
the bene it of 1 non-g1 wtmtous 1wt, but for the operation
of the <« ction catun conditions me preseribed  They
are that the thing done shill be lawfully done, that the
mtention <l not hwve been to doit graturtously, and
that the othar puson shall enjoy the benefit I wall
assume 10 the pluntiff s favour that these thiee condi-
tion~ ucn the present ¢ase satisfied  Thete 1emains
the condition expressed in the first words of the section
which aze “ where 2 person lnwfully does anything for
anothel peison The plamtifl s cnse here 1s thit the
payment of Atmaam s mortgage was the thing done by
Inm fo1 the secdnd defendant I am of opinion, hov-
evel, that that clnum 18 not substantinted There 13 no
doubt about the f1cts which mie that the payment was
made not only without the consent, but without the
Luowledge, of the second defendant On the evidence
on theiecord I am of opinion that the object of the pay-
ment w1y to benefit ithe plantiff lnmself Moreover,
winle 1t does not appear that the second defendant
would not hive pud off the mortgage himself 2f the
matter had been Inought to lus attention 1t does ppear
that the pluntifl, 1n ma) ing the payment belund the
back of the second defendant, was deprinving the second
defendant of an option which the Inw allowed him to
exelcise  Tor to the second defendant 1t was open
either to py off the mortgage o1 to stand by and let the
propurty be sold  When, theiefore, the pluntifl with-
out reference to the sceond defend it mtinded himself
imn ordur to make the payment without the second
defendant s 1 nowledge, T am of opinion thit 1t eannot
be sad that sueh payyment was made for the second
defendant That 18 the view of the learned Judge of
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the lower Conrt As was observed by Sir Lawrence
Jenkins 1n Suchand Ghosal v Balaram Mardana®
the question which the Courts ke to decide under sec
tion 70 of the Indian Contract Act 1s 1lmost entnely, 1f
not entuely, 1 question of fict I may add that the case
before us1s on 1ts facts 1eadily distinguishable fiom
Suchand’s case 1nasmuch s thete the person who paid
the money had an incontestable tenant’s 11ght and the
payment was made fo1 the benefit both of himself and
of the other tenants who were liable under the decrees
and had no alteinative but to pay the decretal debts
I agree with the learned trmal Judge that upon the
facts of tlns case the pluntiff’s claim to compensation
undler section 70 of the Indian Contiact Act 1s not
established

Thete remamns Mr Rao's second contention which 18
based upon the equitable doctrine allofing a stianger
who pays off a subsisung moirtgage to be subrogated to
the position of the mortgagee The facts, here agun,
are not 1n dispute The mortgage of Atmaram was paid
off with the help of the plaintiff 8 moneys by the first
defendant, and 1t cannot, 10 my opinion, be doubted that
the fiist defendant had ap interest an paying off that
mortgage Therefore, 1f the doctrine 1s made out, the
first defendant conld claim to standin the mortgagee’s
shoes, and 1t that be so, the same position wonld be
occupied by the plaintiff who elaims through the first
defendant and whose moneys were 1dvanced to the first
defendant precisely in order that Atmarim s moitgnge
should be discharged  That the legal doctune for
which Mr Rqo contends 1s established 1s 1llustt ited, I
thinh, by M: Justice Warnington’s decision 1n Buller
v Rice) There 18 no objection to ou1 1eference to
this English decision for the puipose of venfying a
doctrine which, though not in teims contuned 1n

@ (1910) 38 Cal 1 ™ [1910] 2 Ch 277
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the Tiansfer of Propeity Act, 15 not inconsistent
with anv provision of that Act Indeed section 95 of
the Act suggests that the doctiine was at least 1n part
formally accepted by the Indian legislatuze  Reference
mav also be made upon this point to the decision of then
Lordships of the Judicial Committee i1n Gokuldoss
Gopaldoss~ Rambua Seochand ® Now Butler v Rice®
w1s 1 case where the pluntiff Butler upon an agreement
torecerve 2 mortgage for £300 advanced 2 sum of money
to Rice 1n otder that Rice might pay off certain mort-
ages of property belonging to Mis Rice The money was
aecordmgly pud 1nd the mortgages weie 1elewsed, but
All thns wns done withont the knowledge of the mort-
gagor Mis Rice It was contended mn argument that
moitgages in these cases e only Lept alive wheie the
chuge 15 pud off 1t the express or implied request of
the moitgagor That aigument, however, was 1ejected
by M1 Justice Warnington who obsetved thib the state-
ment of claim, o1 as we should say the plunt, proceeded
on the well-hnown eqmitable doctrine that if 1 stranger

pays off a mortgage on an estate, he presumably does
not intend to dischaige that mortgage but to keep 1t
alive fo1 g ownbenefit I pause to observe that in our
own case we have not only that presumption, but the
sworn testimony of the pluntif that such wasin fact

lus intention As to the argument that Mrs Rices
knowledge was essential, the leuned Judge obseived
that her concurrence was ummaterial masmuch as her

position was not affected, for the only alteration in her
position was that instead of owing the money to one

credrtor she owed 1t to another, and in the first words

of the judgment 1n language which1s petfectly apt to

our present case, the learned Judge sud that the ques-
tion he had to deteimine wis whether the mortgagor
wis entitled to hold the property discharged from the

M 1884 IL R 111 A 12 ® [1910" 2 Ch 277
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1916 debt of £450, not one penny of which she had pud off
leiself, oo whether the peison who pud 1t was entitled
Tﬂgz“ to treat the chruge a9 still on foot 1n Ius favom  As the
v leained Judge wnsweled that question agunst the moit-
Trrwsax  £7GOL, SO we must answel 1n the present ¢ase, wheie the
Daga similu question 1s whether the second defendant 1s en
titled to hold tlus land fice of an incumbiance of
Rs 2,163, not one 1upee of which he lias ever pud him-
gelf, but every 1upee of which has come fiom the
pockets of the pluntiff I may adad that the pluntff’s
position 13, 1f there be any dafference, someswwhat strong
er than was Butlel’s position, for wlile Butler was 2
meze strangel, the pluntaff 15 claiming thiough 4 per-
sonwith 2 cleax 1nterest in 1elewsing the moitgage
On these grounds Tam of opinion that M1 Rao’s second
contention must be conceded and that the lwnd 1n
possession of the second defendant must be held chuge
able with the sum of Rs 2,463

In my opinion, therefore, we shounld 1everse the lowel
Court’s decree and substitute for 1t o decice allowing
the plaintiff the sum of Rs 2,463 to be 1ecovered with
mterest 1t 6 per cent from the date of suit to the date
of payment by the sale of one half of Smiey No 172
Any deficiency between th s sum and the total of
Rs 38,113 should be 1ecovered from the first defendant,
being made payable in annual wmstiments ofRs 800
until complete sitisfaction, the first such 1nstlment to
be due thice months after the umount of the defrcrency
has been scertained  The pluntiff must have his costs
heic and 1n the Contt below The sum 1f not pud Y
the second defendanf within s months muy be 1€
covered by sale of the propeity

SHAL, J —Tagiee I destre to 1dd 1 word with 1fer-
cnce to M1 Bhats ugument that neither the plantul
nor defendant No 1 was interested 1n satisfving the
moi tgnge clum of Atmainm at the tume, when the sum
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of Rs 2463 was pud by the plaintiff It s clew that,
1n spite of the previous purchase by defendant No 2 at
1 Court =le of the two snrvey numbels, the equity of
redemption 1n the othar property mortgaged to Atma-
rim was vestcd 1o dddendant No 1 ot the time  The
mortgaze decree 1n favom of Atmaram was agunst him
and was being executed agunst hun at the time He
wis therefore clealy interested 1n satisfymg Atma-
1mm s deeretal elum He could Leep the ehuge on the
mottgaged property alrve m Ius fuvow by swtisfying
the moitgage ¢l um, 1f 1t was to his mnterest to do so
and the pluntiff conld clum the same benefit 1n viztue
of lus having pud the whole amount due unde1 the
mortgage decree to Atmuam at the mstance of defend-
ant No 1

Decree reversed
R R

APPELLATE CIVIL

0
Before Sur Stanley Batchelor Kt Ag Chuef Justice
and Ur Justrce Shah
1INAY AKPAO BALASANILD IVAVDAR avp oThers (ORIGINAL Pramt
1FFs) APPLLLANTS ¢ SHAMPAO VITHAL KALKRUNDRI A\p  anoTHER
(or1GINAL DELENDANTS) DESPONDENTS ©
Del I han Agriculturists Relief 1ct (\VII of 1879) sections o (w) 12and Io=
Sust for redemption—2Jlorlgage superseded by consent decree—Allegation of
Sraud—TLorm and 1eality of the yut
The } lamtsffy father cxcuted a mortgage 1 1894, In 1899 the mortgages
ruel the mortgagor for the recovery of the mortgage debt and for sale of the
property  In 1900 there was = cousent dueree My wlnch a new sum waa taken
as capitalized principal and provi :on was mads for piyment of money ty m tal
ments  The sceurity nnder this arrangement differed in some  particulars from
tlie secunty of the carlier mortgage On the awe dvy as tlns consent decree
© T'ust Appeal No 192 of 1913
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was obtawmed Survey No 50 which was ncluded 1 the older mort
gage but was excluded from the purview of the cousent decree, was sold by
the mortgagor to the mortgagee  In 1903 the mortgagee obtaned possesson
of tho property nnd sinco then remaned 1n possession  In 1911 the plawtiffs
brought a suit to redeem tho mortgage of 1894 by settmg aside tho consent
decree aud the sale dued alleging that they were obtamed by frind coercion
and misrepresentation,

Held that the smt though m form a redemption swt wasin reahty a sut
tosct aside a sule deedand a Courts decreo and then to recoser property of
which the plamntiffs had been fraudulently depused  Such a st s outside
the provisions of the Dekhhar Agnculturists Relief Act 1879

hig Bachs \  Bikkchand® applied
Section 3 clause (w) of the Dekkhan Agncultunsts Relhef et 1879,
templates exther L or prmanly 2nd sub lly a st

TRsT appenl against the decision of § R Koppikar,
Fist Class Subordinate Judge at Belgaum in Cavil Swib
No 445 of 1911

Suit for 1edemption

The propeity 1n swit was, by a deed dated the 2{th
May 1894, mortgaged by Balaj Bhavanrio, the father of
plamntiffs and defendant No 2, to Vithal Ramchandry,
the fathe1 of defendant No 1, for Rs 5,000

In 1899 the mortgngee sued the mortgagor for re
covery of the moitgage debt and for sale of the
propeity

On the 9th March 1900 theie was « consent dectee the
terms of which were —

The debt wcluding mterest was found to have amounted to Bs 9650
As secunity fo1 the sum tho property engmally mortgaged except Survey No 50
of Nerh and the additional property speafied m para (#) of the plant wero
to stand as secursty The principal was made payablsin 10 years
At the end of 10 years the mortgages was given the option of enjoyms the
profits 10 licw of iaterest or recovering tlie debt by sale of the mortgaged
property  'The mortgagor wos at hberty to pay tho principal beforo the fixed
date 1n amouats not lewer than Rs 1000

On the date of the decree Survey No o0 which w18

mcluded 1n the earlier mortgage but wim excluded
® (1910) 13 Bom L R 56
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from the puiview of the consent-deciee, was sold by
the mortgagor to the mortgigee for ~ sum of Rs 1,000

In 1903 the moitgagee on lus applicition for execu-
tion of the consent-deciee obtuned possession of the
Droperiy

In 1911 the pluntiffs sned 1s agricultmsts to redeem
theproperty which was the subject of the consent-decree
a5 well a3 Survey No 50, alleging that both the deciee
and the sale deed 1clting to Survey No 50 were fraudu-
lent and ashed for an account on the footing of the
ornginal moitgage under the Dekkhan Aguculturists’
Relief Act 1879

Defendant No 1 contended thit the claam for 1edemp-
tion did not lie, 1s the onigimnl moitgage of 24th May 1894
ws supeiseded by the deciee of 9th Maich 1900, that
the allegation of frand, &c, was false, that the smb was
untenable unless the consent-decies was first set aside
by aseparate sut

Defendant No 2 admitted the cluim

The Subordinate Judge dismussed the planfaffs’ smt
on the following grounds ,—

Plaintiffs sech to set aside the consent dectee passed against thewr father
and the sale effected by him on the ground of fraud and at the same time ask
for spectal relief as agncultunsts The decision of the Puvy Counail ap
peanng at pago 56 of the Bombay Law Reporter Vol 13 seems to me to ba
agamnst this clam It shows that specific relef under the Deklhan Agm
culturists Relief Act cannot be claimed m & sutt which 131z form & swt for
redemption but in reality 18 a suit to recover property of which the nghtful
owner has been deprived by fraud  The clam as regirds No 50 of Nerhiiy
clearly covered by this authonty The priaciple must be equally appheabls
to the claun relating to the property which came to defendant No 1 under thy
consent decree  'Theso are not the only difficulties 1o the way of plawntiffs

The consent decree of 1900 superseded the origmnal mortgage and a swt to
obtaw redemption on the footing of that mortgage cannot ke The decision
of the High Court 1n appeal No 15 of 1912 scems to be clear authonty upon
the pomt (Exlubut 117) The. relation between the parhies 12 not thatof
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.
mortgagor and wortgagee but that of Judgment debtor wnd decree holde
their respective 11ghts and habilitres must be determuncd by the terms
dicree I L P 8 Bom 303 wd 16 Bom 656 may also be quoted a
pluntifts  The ouly remedy seums to be an epplication for execution

The cases quated on the otlier sidy are notin powt and are clearly
tingusshible  The deerion at Page 30 of 13 Bombay Law Peporter relate
ducrew which merely carned out the terms of the orimal contract of s
gige and wluch Jul pot therefore supersede that mortgage The decre
the pesent e esu troduced a new relition between the parties  The prof
eacumberid n the oniginal mort,1ge wasonly apart of the property ¢
29 security for the ducretal dbt  The Amounts sceured by the mortgege
the decres were dilferent One of the lwnds ncluded 1n the mort,age
transferred by an mdependent sale to the maitgigee  Above all the decre
tins case vy defondent No 1 the option of enjoying the profits 1n hieu of
terest or of bringing the proputy to sile on defiult of payment by
mortyagor  In the case quoted the deciee wercly empowered the mortg:
to reman 1n possession until payment and did not grve lum the ri,ht of ¢
There 15 nothing i the present case to show that & future suit for rede
fion was contemplited 10 Bom 21 1san instence of Hindu brothers
wore msufheiently represented m a previons swit for redemption and “1,
night of rdemption was therefore held to hwe remmmed Tho Allaha
cases aited (32 All 215 24 All 44) aro mstances of decrcey wlich confer
no right of sale on default of piyment and 1t was therefore held that o sect
sutt for redemption was not barred 13 Bom Law Reporter 1009 15 the case
& morgage passed i satisfaction of a decretal debt  We are now deal
with the reverse c1se of  decree obtared in supersession of an anteced
mortgage

The pluntaffs ippealed to the High Comt

Jayal ar with § § Pathar for the appellants —W
submit the consent-dcctee 18 nothing moie than a nexl
mottgage ‘The test 1s docs the relationship of mor
gagor and moitgagee still subsist P The lower Cout
holds that the consent-decice wipes out the posmox:lo‘
mortgagor and mortgigee nd there 15 no basis of 1’
smt  We submut the consent-decice 15 no moio than |
contiact with the ndditional affitmation of the Cout
and the Court his 15 much powser to look mto 1t on tl;:
giound of fraud, &e, asinto an ordinury contret
does not differ fiom the contiact of putics see
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Kishnabar v Harr Gorind®, ®Radhabar v Ram-
chandra VishnnQ, Kisandas v - Ramehar i a®, Rame
N Blhagehand ®

W submit theicfore, the suit for 1edemption of the
molitg1ze of 1591 does Lie nd the consent-deciee being
A transwtion within the meanng of section 13 of the
Dokl \zncultunists Rehef Act, the Comt onght to
hueinquned mto the history of the tiwnsnction under
sections 12 and 15 of the Act fiom 1894 up to the date
of the suit  Thes® scctions e mtioduced to relieve
the tmswtions between the cieditor wd debtor under
Del) nin Agncultmists Relief Act, 1879

Coyajce with G S Mulyaonlar and T R Desar
for 1cspondent No 1 —We  submut the present
st 15 outside the provisions of the Dekkhhan Agiienl-
tarists Rehicf Act  Section 3 cliuse (w), indieates the
cliss of syits to which the Act 13 applicable This s
not one of the smts contemplated by that section
Before the mortgage of 1894 can be inquned 1into, the
pluntiffs hive got to set 1side the consent decree wnd
the sale deed winch may be finudulent but wlich
wele reeepted from time to time by the Court This 1s,
therefore, 1n form 1+ smt for redemption but the sub
gtantial 1chief clathed 15 getting over the two tiansic-
tions Speciil 1chief under the Dehhliin Agiiculturists’
Relief Act could not Le gianted 1n stch v suit see
Musammal Bache . Bl hehand ) Lachnam \ Jana
Y esu®

As 1egmids sections 12 and 13 of the Dehl hn Agrieul
turists’ Relief Act, we snbmit the mmtitl difficulty 1n
the v ay of the ppellant 15 that in order to hnve the
apphicition of those sections, the suit must fall under
scction 3, ehwse (w)  Onee vdecice 15 passed on n

@ (1906) 31 B 15 ) (1914) 39 Tom 41

0 (1910) 35 Bom 204 ) (1910) 13 Lo L P 56

) (111) 13 Bow L R 100} ©® (1914) 16 Bom L I (08
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morigage and the amonnt due 18 determned, the Con
caunnot 1n a subsequent suit 1e open the account:
see Tatya Vithop v Bapu Balap®

MNulhanth Atma am fo(r 1espondent No 2

BarcurLor, Ag C J —The appellants, who wet
the plaintiffs in the lower Court, brought tlus surta
a st for redemption under the Dellhan Agiiculturist:
Relief Act The mottgage to be 1edeemed was said b
be that execnted by the pluntiffs’ father 1n 1894 I
1899, the mortgagee sued the moitgagor for 1ecovery o
the mortgage debt and for sale of the propeity It
Maich 1900, there was a consent-decree by wlhich a nev
sum wag taken as the capitalized principal, interes
was allowed at 74 pe1r cent, and provision was made fo)
payment of the money by certain instalments The
security under this arrangement differed in some
particulars from the security of the earlier mortgage,
and notalbly Survey No 50, which was included in the
older mortgage, was excluded from the purview of the
consent-decree On the same day as this consent-
decreo was obtained, Survey No 50 was sold by the
mortgagor to the mortgagee for Rs 1,000 In 1903, the
mortgagee, on his application fo1 execution of the con-
sent-decree, obtatned possession of the property wnd has
gince vemaned 1 possession Therefore, 1n 1911, the
plaint:ffs brought the piesent smt In then plunt they
set out the facts which T have summansed, wnd they
claxm to set aside the consent-decres as having been
obtained by fraud, coercion and misiep1esentition in
the same way they seck to set amde the sle deed of
Smivey No 50 on the ground that 1t was nomul wnd
frwudulent and procured by coercion

Mr Cayay contends, and I think nightly, that such a
suit 18 ontside the Dehlhan Agriculturists’ Relief Act

) (1883) 7 Born, 330
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If reference be made to sections 3, 12 and 13 of that Act,
1t w1ll be scen that the siut can only be brought within
the statute if 1tis « smt for the r1edemption of mort-
gaged property within the meaning of the clause (w) of
cection 3 It 15, 11 my opmmon, cleatly not within
this clause the woirds of which contemplate a mort-
gage swat either simplicefer or pumarnly and  sub-
stantially  This, however, 1s something far more than
that nd very different from that Itisa st to set
aside 1 s1le deed and a Cowt’s dectee, nd, when
those things are done, to recover the property of which,
according to the plunt, the pluntiffs have been
fraudulently deprived This seems to me to be
the descuption of the swt, and, 1f that 15 so, 1t
falls I tlink within the authority of the Privy
Counecil decision in Musammat Bachy v Bil.hchand™,
where Lord Macnaghten said, mn langnage which
appewrs to me perfectly ppheableto the present
smt “In form 1t 1s a suit for rtedemption  In reality 1t
18 nothing of the kand It 1s 1 swit to recover property
of which the mghtful owner has been deprived by
frand That settles the case” In the case before
then Lordships of the Judicial Commttee the obstacles
which stood 1n the way of the 1mmediate redemption
wele certun pirivate sales made by the mortgagors to
the mortgigees Here also the obstacle1s i part the
gsame Tor in part 1t consists of the private sale of
Suivey No 50 made by the mortgagor to the moitgagee
1 1900 For the rest the impediment consists of the
deciee of a Court, which 1s not the less a decree becanse
1t was obtuuned by consent of puties I mav add that
on similu facts this Court took the view which I am
now expiessing 1n Shamrao Yathal Kall undri v Nul-
Lanth Ramchandra Kulkarn® On these grounds
1t appea1s to me that the smit 1s brought 15 not man-

}(1910) 13 Bom L R 56 @ (1912)18 Bom L R 711 £ » (2)
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tunable That being so, we eYpress no opinion s to
the ments of the ¢ 1se on ny other point of controversy
between the paities The appeal must be dismissed
with costs, the lower Court’s decree bemng affirmed
Respondent No 1 alone will have the costs
SHAH, J 1 —I agree
Decree affirmed
JGR

———
APPELLATE OIVIL

Before Mr Justrce Beaman and My Justice Heaton

MOTA HOLIAPPA AnD ormEns (ortonAL DErENDANTS) APPELLANTS 2
VITHAL COPAL HABBU (ORIGINAL PLANTIFF ) REspovpeyr ©

Cral Procedure Code {det V of 2908), section 11—Res Judieata—Decesion
embodied sn decree operates as 103 Judieatn

Tn 1900 the defendants obtaned mulgens (permanent) lease of certam
lards from the then mannger of the temple In 1910 the plamntsff the new
manager sied the dufendants in ejectment praying that the mulgem lease was
rot biadmg on him and that the defendants beng annual tensuts should be
evicted  Lhie Court held i favour of the plawmtiff on the first ground but for
want Of notice held that he was not entitled at that stage to evict the
defendants Then after due nobice given the plantiff agamn sued to eject the
defendunts They agam pleaded the mulgem: lease 'The Court held that that
defence. was not open to them ag 1t wag barred by res gudicata  On appea)

Held that the defence was lln\rrcd by res judicata for the decrsion of the
Court s the earlier smt i favour of the plamtiff upon the first part of bis
proyer found & placa in the decretal order and was as much decreed s the
other part of the Prayer wiich wn the second part of that decretal order was
rejected

SECOND nppeal from the decision of C V Vernon,
District Judge of Kanara, confirming the decree passed
by V ¥V Wagh, Fust Clss Sabordinate Judge at
Karwar

® Second Appeal No 567 of 1915

.
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Suit n ejectment

The lapds 1n dispute were given i 1900 on welgene

663

1916

3ota

(permanent) lease by the then manager of the temple B"”‘“’“

of Argr Shir Mahndey to defendants

In 1910, the pluntiff, the present manager of the
temples sued to eject the defendants fiom the lands,
praving Hist that the mulgen: lease was not hinding on
him, nnd secondly, that the defendants as chalgen
(yearly) tenants were liable to be evicted The Court
held 1 plaantaff s £2vour on the first part, but as he had
not given notice to the defendants to quit, the second
prayer was not granted  The orde: 1an ag follows —

It 19 declared that the mulgem: leas. Exhubit 38 13 not hndig on the
plamtiff. It therefore set asde The plantff s swtas dwmssed  Each
party should bear hus costs

The plaintiff next gave notice to the defendants ter-
mimnating the chalgent leise , but as they did not give
up possession, he filed the present suit to eject them

The defend wnts again pleaded that they wete entitled
to hold the lands unde: the maulyen: lease and that as
the lease was more than 12 yewrs old the pluntiffs’
claim way tume-barred

The Suboidinate Judge held that the claim was not
barred by limitation and decreed the plaintiff’s cluim,
holding that the defendants were barred by res
judicata from pleading the mulyent lease, on the follow-
ing grounds —

The defendants contend that as the plantiff 5 swt 19 dismussed the finding
regarding the mulgem leaso does ot biod them  But this 1s not so

The Court did not dismue the suit so far i 1ts enfwety The Court
allowed the suit so far as ot related to the mulgem and  sut aside the mulgens
When 1t was ordered by the Court the plamtiff's surt was disunased st mesnt
that it was dismrssed so far as 1t related to the possesaion of the land clumed
by the platilf  In fact the plaiotif in that swt got all the rebef he would

VirsaL
Gorar
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have been entitled to had he filed only a st for having the mulgems lease
mgmgl) obtamed by the temple s chalgens tenants set aside

The finding of the Court that the mulgem 1s null and vord has not merely
remamed a finding but has been made the subject of a positive decretal order
setting the lease aside That being so the defendants cannot agam set #p
therr mulgems agamst the plamtif  Therr only remedy was to appeal from
that order A4 they have not appealed the order s biading on them.

On appenl, this deciee was confirmed by the District
Judge

The defendants appealed to the High Comt
G S Mulgaokar, for the appellants
Nilkanth Atmaram, for the respondent

BEAMAN, J —We are clearly of opinron that 1f this
surt were not 7 es yudicata by the deciston of the suit of
1910 the plaintiff’s claim would be barred by limta-
tion The only substantinl question, therefore, 1s whe
ther the present swit1sses judicata The point arises
1 this way In 1900 the defendantobtamned a mulgent
lease from the manage1 of the temple, the predecessor-
n-tatle of the pluntiff In 1910 the plantaif sued, the
smt taking the form of ejectment, to 1ecover possession
of the land from the defendant on the ground that the
mulgeny lease wasbad wnd no longer binding on him
and that for breach of condition of the annual leise
therefore the tenant was liable to rmmediate eviction
The plaintiff prayed for two gquite distinct reliefs 19 18
made abundntly clear from the judgment and the final
order Those 1eliefs were, first that 1t shonld be de-
clared that the mulgens lease of 1900 was invahd and
not binding upon the plaintiff, second, that the
plaintiff was thereafter entitled to evict the defendant
1s a chalgen: or yearly tenant fiom the land m st
The Court decided mm fivowr of the plamntiff on the
first ground, bLut for want of notice held that he w18
not entitled at that stage to evict the defendant, that
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15 to <1y the ~mit wis for a deelartion and con-
sequential tchief, wd the decree grants the declatation
but dismisses the test of the prayat of the pluntiff on
recount of 1 tcehnieal flaw  Those bewng the facts the
case 15 cleuly we think distinguishable fiom the au-
thorities to which om 1ttention has been drawn such
as Ghela Ichharam ~ Sanl alchand Jetha ® Rango v

Mudiygeppa ® Thal v Magundeos Thalur Mahadeo
Sigh® nd Parbatr Debi v Mathwra Nath Baner-
1ee®  The general 1ule deducible from these cases 1s
one which has our complete concuirence, vz, that
where an 15sue not material to the decision has been
decided 1nd 15 not embodied 1n the deciee 1t will not
constitute 7 es prdicala ngninst the puty who by reason
of the decree beingin lus favour would not be 1 a
position to appeal agunst the decision upon the sepaia-
ble single 1ssue  That 15 not the®case heie As we
ponted out the decision of the Comt in favomr of the
plantaff upon the first part of his prayer finds 2 place 1n
the decietal order and 13 as much decreed as the other

part of the praiyer which in the second part of that
decietnl order wns 1ejected In our opinion this con-
stitutes clent 2 s judicata so far as the point now before
us 15 concerned 'We think that the defendant i that
suit might have ippenled had he wished to do so agunst
5o much of the decrec 18 declued s mulgent lease
invalid and no longer binding upon the piesent
plantiff  We thinlk the whole difficulty has arisen out
of an unfortunate looseness of language in the latter
part of the decree What thé learned judge un-
doubtedly meant was not that the plamntifi’s smt 18

dismissed, but that the rest of the plaintaff’s smt 15 dis-

missed, and this 13 made the clearer by the order of the

Court which immediately follows “Each party to

) (1893) 18 Bom 597 ) (1891) 18 Cal 647
(2) (1898) 23 Bom 296 ) (1912) 40 Cal 29
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Motibar v Karsandas Narayandas® and Dayabla
Tapidas v Damodar Tapidas™ The lower Court has
decided this as a prelimimuy point against the appl-
cant and decided 16 wrongly

There 1s a fuither question of fact to be answered
The opponent denies that the applicint 1s 4 beneficiuy
under the will or has iny interest whatever 1n the estate
of the deceased I that be so, he would clearly have no
locus standw 1n any such proceedings as these But that
question mmnst be dealt with by the learned Judge
below

We seot nside hig order ind iemand the application
to be disposed of in accordance with the foregomng
observations

Costs to abide the 1esnlt

- Order sef aside
R R
@ (1893) 19 Bom 123 ~@ (1895) 20 Bom 227

APPELLATE CIVIL

Before Sir Stanley Batchelor At Ag Chief Justice
and Wr Justice Shah
KASHIBAL auss JANKIBAT xow RAMCHANDRA DINEARRAO
GHATAGE (ortanar Pramvmer) Apperpaer ¢ TATYA Brv GENU
PAWAR a\D oTuErs (oRtoiNAL DerEapants Nos 1 2 U 12 13
A\D 14) ResporpeNTS ¥
Hindu Law—Adoption—1Will n farour of a grand daughter—Simnltancous
execution of adoption deed as well as rwill— Construction of documents—
Adopted sons consent bunding effect of—Disposition good at @ family
arrangemsut
One B died leaving him surviving his widow L oand a predeceased son
daughter K (plontif) B before lus death recommended L to adopt A

® Becond Appesl No 123 of 1914
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1916 Motbar v Rarsandas Narayandas® wnd Dayabhar
Tapdas v Damodar Tamdas? The lower Cowt has
Kav4snn
Soranit decided this as a prelimnary pont against the appl
o cant and decaded 1t wrongly
DinBA Theie 19 a further question of fact to be answered
The opponent depies that the applicant 18 a beneficiary
unde: the will o1 has any 1ntetest whatever 1n the estate
of the deceased  If that be so, he would clearly have no
locus standi 1n any such p1oceedings as these Bui that
question must be dealt with by the leawrned Judge
below
We set asnde his order and remand the application
to be disposed of mm accordince with the foregoing
observations
Costs to abide the result

Order set aside

R E
, ) (1893) 19 Bom 123 @ (1895) 20 Bom 227
APPELLATE CIVIL
1916 Before Sir Stanley Batehelor At Ag Chef Justice

August 10 and My Justice Shah

EASHIBAT auns JANKIBAT xow RAMCHANDRA DINKAPRAO
GHATAGE (oriamar Prawvrire) Arperiant « TATYA miv GENU
PAWAR avp oTuges (omciNAL Drrespars Nos 1 2 11 12 13
AND 14) RESPONDENTS ¥

Hindu Law—Adoption—Will i farour of a grand lIaughlﬂ\——Smlulla"MW
erecution of adoption deed as well as will—Construction of documents=—
Adopted sons consent buding effect of—Dispomtion good as @ famely
arrangement
One B died leaving him surviving bts wadow L and a predecea ed sons

danghter K (plantiff) B before lns desth recommended L to adopt A

® Becond Appeal No 123 of 1914
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qualified pleader acted as defendant No 1s legil
adviser 1n these tiansactions It wasunder this will
the pluntiff clumed title to the properties 1n smb

Defendant No 1 did not appeat

Other defendants who weie cliumimg under defend-
ant No 1 contended that they were bona fide
purchasers without notice of pluntiff’s rights that as
a Hindu widow Lakshmibu could not mahke the will
and therefore plaintiff got no nterest m the swib
properties

The Subordinate Judge held thnat the adoption of
defendant No 1 was conditional and 1t was agreed that
the swt property should be Lakshmibar’s absolute
property which she could will away to the plaintaff
He, theiefore, decieed the pluntiffs swt on the
following grounds *-

¢The noxt question 18 whether such a condition and agreement 13 vahd m
law  The powt 15 covered by a long course of decisons of whichit1s
sufficient to quote ¥ wnayal Narayan Jog v Gorindrav Chintaman Jog 6 Bom
H C R 224 Chitlov Janakt 11 Bom H C R 199(4 C J) Basara
v Lingangarda 1 L R 19 Bom 428 and Lakshms v Subramanya I L R
12 Mad 490 The present case rosembles very matemally I L B 12 Mad
490 In the Madras case the adoptive father (here the adoptive mother) at
the time of the adoption executed a document 1n the nature of a will making
certain disposations 1n favour of Ius widow (here m favour of her munor
grand daughter) Theie it was found as I find hero that the natural father
(and here even the adopted son who was major) at the tune of the adoption
was aware of the arrangements m the will and consented to them and also but
for such consent the adoption would not have tahen place The adoption and
the will formed parts of one and the same transaction and the cse Was thus
one of conditional adoption The condition was upheld The Tollowing
remarks of Shephard J are quite pertment  But for the consent of the
natural father the adoption would never have taken place  To object to the
agreement 13 therufore tintamount to objectmg to the adophon The
adoption and the disposition of Inus property by the father (here adptive
mother) hemng part of one transaction the son never acquired 10y mterest’
i the proporty Msposed of The will was only a means by which tho
npposed cofftra t was carmied into offect It wis & term of that contract
that certain prop rty shosll b withdrawn from  the estate and applied to a
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cansidor inddacrmne 1s the ddleet of the tvwo contem-
porurons documents exceuted on the 10th June 1895
o the prosonce of many witneases It appears to me
sndisput shlc that thew twe docnments must be read
tef ther md that <o gl they constitute 1 single
fims  vrmeonent dispostng of the poperties to
which thay efa Catun of these propaities ave
speetticd w the wstrament m the ptuntfl sfnom whale
the otbars ue simmbuly speuihed 1o the deed of adop
ton of the Ist defendnt  In this Ditter deed 1t 18 made
quite clear that the Ist defendant w the adopted son of
Bapui wo bnn Vathiadi w will be entitled, not te the whole
propuaty of his wdoptive fither but only to thy putie
cul 1t portion of 1t which 1s desersbed 1n the document
Lhe wallia fuvowr of the pluntiff s attested by the
1~t defendnt, by has father and by his brothey, that
brother baug v qualithed plewder, who was the Ist
defendant s legal adviser mn these trwsachions It
must therefore 1n my opinion, be mferrad thai the st
defendont  who wis then of full age, deliberately
aceepted this fimily auangement and that he took
the advintige which the wiingement conferred npon
lim  That being so, 1t appents to me that i this
appeal we are not conceined vith that class of cases
which consider the posttion when 1 bargun made
between the adopting wadow and the guardin of an
adopted nfiat diminishes the cstate whieh the adopted
son would otherwise fahe The esscntinl fnct here 1s
that the adoptee 1t the tume of hus adoption Wxs of full
age Thete ppews ne puhiculw authoriby in which
the legal positron of such 1n ~dopted son s formally
considered, but wn Tsalaksle dmmal v Swaranuen,®
Sir Subrinnania Ayyar, Ofiz Chief Justice, and Mr
Justice Benson i mahimng the reference to the Fall
Bench expiessed the follonang opinion upon the point

) (1904) 27 Mad 577 atp 582
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defendant No 1, theze 13 no evidence to show tha
defendant No 1 assented to any famly ariangement
meie attestation of » document does not 1mport any
concmience 1 the provisions of that document set
Har Kishen Bhagat ~ Kashi Pershad Singh @

BATCHELOR, Ag C J —The cncumstinces giving
rise to this appeal are these The pluntiff 1s the
daughter of one Nana, who was the son of Bapurao bir
Vithallao On Nanw’s death, lus father Bapur 1o tooh
an absolute estate in the property by suriivoiship
Bapuiao, however, smvived Ius son only fom days
On his death, his widow Lakshmibu becume entitled
for 1 widow’s estate Bapurao before s death
1ecommended Lakshmbaz to adopt the 1st defendant
who 15 Bapuraos brother’s son At the same timc
there was a g1and-daughter, the present plamntifl, to b
provided for  Thas at one wnd the sume trme Lahshmr
bai by two documents made the adoption of the Is
defendant, and also exccuted swhat 1s tetmed a wall,
devising certamn property to the plantiff The Ist
defendant did not appemr at the tizal of the smt, and
the contesting defendants now aie alienees from the
18t defendant

In the Coutt of first instance, M1 V P Ru erkar 1n
a careful judgment decteed the pluntiff ssuit That
decree was 1eversed on appeil to the First Class Sub
ordinate Judge, Mi: Kanehu But of his judgment 1t
will be enough to say that no one before us has 1clied
upon 1it, and 1t has appeued extremely difficult to
extitct from 1t any ntelligrble principle

The question before us 1s whether the plaintaif 18
entitled to the property that she claims The clum
m the plunt 15 based upon the provisions of the will
of Lakshmibu  But 1n 1exlity what we hwe to

M (1914) 42 Cal 876
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On these gronnds it appeare to me that the taal 191
Conrt» deaon s neht, and that the pluntiff andex
the srmaome nt mde 1y antitled to the property which
<o cdams T owould therefore 1evetse the deciee Tarya
unde e appe s nd rostore that of the Sabordinate Judge
of trid wath costs throughout

S 7 ~I agrec
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Duciee 1 ever sed
JaR

APPLLLATE CIVIL

Bepsre Mr Justne Beaman anl Mr  Ju tice Heaton

RASHINATH KRISHNA  TOSHI ( orronat DFresps T) APFELLWN v
DHO\DSHET BIAYANSHET SHETIL (omamntn Punmrr) 1916
Prop oy ® dugust 14

Res uicata—Codd Priedere Crde (fe2 3 of 1808) section 11~~Sale of
R} b lanly >e the bavs that they are alienable—Subsequent suil Lotween
the parties on the allegation that the lanls were snahenable—~Akon
Settlement Act (Bombay dAct I of 2530) section 91

Certamn hhotr ands were sdl1 e execution procecdings bet se n 1 e parties
on the faotmg that they wire ahenible aad purchised 13 the defendant

® Sieond Appeal Vo 1118 of 1915

+9  Ihunghts of Rlots Dharckans and quast dharel ars shall Le hers
table wnd tran ferahle

Uccupaney tenaw's nghts shall be hertable Dut <hall not be otberwise
transferalic without the consent of the Khot, unlesan any case the tenant
proves that such r1, it of tranafer has been exerused n respect of the land
m lua occupancy 1l pendently of the eon enfof the Khuts at some time
within the p riod of thity years next previous to the con mencement of the
revenur year 1802 66 or unlesy m the wase of an oceupineg nght vonfurrel
by the hhot undur se tton 11 the hlwt graats st b nght of transfer
of the avme

Provided that an occapaney temnt may without the con et of the Khot
grant 8 lease for a turm not exceedmy one year
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“ Except wheie the person given in adophion 1s of full
nge and assents to the conditions and agreements
between the parties giving and 1ecerving, @ case which
would be very rare, and 1n which such assent would
peclude any guestion lihe the present being rased,
the t1ansaction would take place without any reference
to the adopted son’s will and consent ” This e\pres-
sion of opinion favoms the view which I am taking,
that the 1st defendant having deliberntely accepted
the family airangement and 1ts, advantages must now
be held to 1t It appears to me no answel to say that
the widow Laxmbal wis not empoweied to bequeath
her husband’s property to the pluntiff, and that 1f she
had no such powes 1n law, she certunly did not obtain
1t by reason of the ndoption It must be wdmitted that
Laxmibai had no sunch power Bub the disposition 12
the pluntiffs fivom seems to me to be good, not
because 1t was 1 bequest by Laxmibu, but because 1b
was part of the single family ariangement which all
the puties wceepted, inclacing the 1st defendant The
gound of the pluntiff’s snccessful clum seems to me
1n other words to be, not Laxmibar’s will, but that of
wwhich this will 1s evidence, namely, the famuly arrange-
ment M1 Rao has called om attention to the
well-known decision of their Lordships of the Privy
Counctl 1n which 1t was laid down that the mere
attestatton of n document must not be tiken to
impoit ny concurience n the provisions of thit
document But our deciston 1s far from mnfunging this
pronouncement TFoi 1n this case we have, 1n order to
prove the st defendant s acquiescence 1n the arrnge-
menf, not only the ajtestations of Jumself wnd s
legal adviser on Laxmibau’s will, but also the more
eloquent fact that he was content to accept the deed of
adoption, which 1 teims restricted the property to
which he was entitled
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Code can applv to the present case see Raghunath
Uutund v Sarosh B B Kama ® Sundar Singh
Glhast ® Kushnablupats Devwv Vil rama Depu®
Baliant Santawramy Babap © Ven?apas Chenbas-
apa,® dnantharazun Narayanaiazu® The sile as
voud nd no bu of 1es judicata can apply to defeat
statutory provision Daftatraya Ramchandra v Nilw
Bachw,® Shiidhar Balky shna v Babag Mulg @

Besvsy T —We have had a very full and interest.
g wrgument upon the two pomnts mwed in thiy
apped v1z  whether the plantiff s contention, which
suceceded mo the Comits below, 18 not 1¢5 judicata
aganst him, wd shether hus priyerto have the sale
of 1912 set 1side 18 not time-buzed

We are of opinion that this 15 not « case of an alleged
7es* puclicata agunst 1 Statute, and we are therefore
not cilled upon to esimne certun ewes which have
been cited to us md which on a first view may appea:
to be m confict What we think clearly was res
gudicate here was the question of fact rmsed agun
by the plamtifl m this suit and decdedan his favour
11z, whether o1 not the lands sold at the Court sale of
1912 were oceupaney lands within the prohibition of
section 9 of the Khotr Settlement Act That wag a pownt
wiuch the pluntiff,if he ment to rely upon 1t at all,
was bound to take we tlunk, b the time the Comt
proposed to <cll the land 1 smit It 1snot asthough
it was then wdmitted thab the lands to be sold weie
occupnncy lands  Had that been so, no Comit counld
have been found to sell them in the fewce of the duect
prolbntion of the Legislatute When, theiefore, we
find the Comt selling these Iands withomt any

) (1498) 23 Bem 266 € (1879) 4 Bom 21
(0 (1896) 1B All 410 6 (1911) 36 Mad, 383
4 (1894) 18 ¥rd 13 atp 17 < (1898) P J 378
® (1894) 8 Bow 602 ) (1914} 38 Bom 700
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The plamtiff then filed a swt to recover possession of the lands on the
allegnfion that the lands bemg oceupaney lands their sale wts mavalid under
section 9 of the Khot1 Settlement Act 1880 —

Held that the plantiff s allegation was barred by res judicata masnmuch
ag the sale i execation decided aferentially as between the plamtiff and the
defendant that the Iands sold were not occupancy lands

SECOND appeal from the decision of M B Ty
Distiiet Judge of Ratnagui, confiirmng the deciee
passed by R Bamdu, Second Class Subordinate Judge
at Chiplun

Suit to recover possession of lands

The defendant, a Khot, obtuned 4 deciee against the
pluntiff, in execution of which he had certuun Khotz
lands sold at 4 Court sale and purchased them himself
Later, the defendant was put into possession of the
lands .

The plamntiff next sued to recover possession of the
lands on the allegation that the lands being occupancy
lands, the sale thereof was void under section 9 of
the Khot1 Settlement Act (Bom Act I of 1880)

Both lower Courtsheld that the lands were Khotl
Rularg: (occupancy tenure) and that thewr sale was
1llegal and void The plamntiff s surb w1s, therefore,
decreed

The defendant appealed to the High Comt

¥ B Vula, for the appellant —The question
whether the property 1s not saleable 13 couclude%ns
res judicata Umeds Jas Ram,® Chhaganlal s Bat
Har kha @

P B Slangne for the respondent —There w18 xtm
obligation to tahe the objection that the property
could not be sold 1n the evecution proceedings None
of the provisions of Ordet NXI of the Civil Procedure

© (1907) 29 ANl 612 (1909 83 Bom 47
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challenge by, o1 protest en behalf of, the judgment

debtor, we take 1t that they must have been sold on the
basis of the judgment-debtor having a saleable interest
m them Onuua pirasumuntus 11te esse acta  Inferen-
tially, then, the sale of 1912 decided as between the
plaintiff wnd the defendnnt, that 1s to say, the judg

ment-debtor and judgment-creditor, that the lands
sold were not occupancy lands Here the plamtiff has
brought the suit to have 1t established that they wete,
and he was allowed fo ra1se that question of fact and the
wlole case has tmned npon the answer toit Itis
precasely that pait of the pluntifl’s present suit which,
m owl opinion, was zes judicala within the language
and spii1t of section 11 of the C1vil Procedure Code

Much has been said here upon the applicability of
certain 1ules 1n Order XXT to the case of a judgment-
debtor  B1 Bhingne argued that part of %he
respondent s case with veiy great thoroughness and
abilaty, and for my part I am very clearly of opinion
that none of those 1ules were ever intended to apply
to the judgment-debtor himself

It 18 not up'on that ground that we think the plea of
2es judicata 18 here established so much as upon
general principle and having regard to what 1s 1n
controversy, what was and 1s to be inquired 1nto and
what has 1n fact been finally determined 1n this case
by the executing Court between the executing creditor
and judgment-debtor The presenf smit 15 1eally a
continuation of that execution proceeding or atany
rte has been treated as such in both the lower Courts
The parties are, therefore, the syme and what has
resulted 1s that a question of fact, which, as we have
shovwn, was decided, if not explicitly yet by necessary
implieation between them in 1910, has been allowed to
be 16 opened and 1mvestigated and adjudieated upon,
a second time
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The plaintiff preferred a’second appeal

K H Kelkar, for the appellant —We submut that we
are not bound by the result of the suit No 1102 of 1898
In that smt our mortgagor Bavach: was represented
but whatever interest we had as mortgagee was not
represented If at all there was a partial 1epresentation
see Sifa Ram v Amwr Begam W Abdul Al v M-
khan Abdul Husewn ® Joy Chandre Banerjee ¥
Sreenath Chatterjee®

A G Desar tor 1espondent No 1 —We submut that
the appellant’s mortgagor Bavachi having been made
< party to smt No 1102 ‘of 1898, the decision 1n that
smt 19 binding on the appellant The case of Sifa Fam
v Amur Begam® does not _apply to the facts of thus
case Here we ale conceined with one in whom the
1ghts of the mortgagor wnd mortgagee are vested
The moment the appellant became the purchasei, no
distinetion’s to be made between his rights as mort-
gagor and mortgagee He becomes the full owner
see Bhawam Kuwwar v Mathura Prasad Smgh®
He cannot say that he 1s bound so far as his equty of
1edemption 1s concerned but not so far the mortgige
rights are concerned Here 1t cannot be denied that
the estate wis properly represented as the moltgigor
Bavach: was 1n possession and contested the smb We
have thus to Asceitan whether 1t the timo of this swt
the plaintiff does or does not “clam under” hs mort-
gagor If he does, he 1s bound by the decree obtauned
against that mortgagor 1n the smit of 1898

J G Rele, for respondent No 6

G R Desa, for 1espondents Nos 7 to 9

BaTonFLoR, Ag G J —The ficts m this second
appeal are somewhat complicated, but we propose to

11 (1886) 8 AlL 324 at p 338 0 (1904) 32 Cal. 357
0 (1911) 35 Bom 297 (9 (1912) 40 Ca! 89
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between she same parties  The quesuon. therefore, 1
whether the precent plaintiff can progerls be sud to be
cdlarming ander his mortcasor Bavels.

TT. arpumert azainst i 15 that snee Le Eecams
the auction prurcha-er m 19%4, the tutle to the whols
€-tate et 1n him vithout referemce to any orzinal
diinetion 22 to hi- postiton as mortgagee  tlat sinee
at tne tws of thes wuit, he wes the ovner of the pro-
perts, he in thi< smt must be held to be clarymip y andsr
the forr ¢r 6vner, namely bis morigagor B.venr The
an wver, hoever, to this argument seems to Ts o be
afforded by 2 rather closer consideration of the
principle upon which section 1115 based. s we under-
etonid 1t, that princple 1s that there mus® be between
the partie< yn the earlier and the later swmt some
privity  Inthe particular case before us that prisity
would be privity of estate 1n other words the prizerple
comes mnto operation only if mn the earlier hitigntion
the estate 1n controversy was effictentlv represeated

That being <o e must consider how fir this estate
was cfliciently represented bv the mortgager Baveln at
the time of Devares smt n 189S At that tume the
Present plaintiff wasa mere mortgagee, and Mr Justice
Mahmood s decicion 1n Sita Ram v Amu Begam
15 authoritv for the view that 1s 1 men morryagee the
plantiff would not be bound by the carlier ‘decision
beeause his title arose prior to the suit mn wiuch the
decrec against his mortgagor was obtuned and the
mortgngo1 possessing onlv the eqmty of rdemption
1nd not 1n him anv such estite as would enmidle him
suffictently to represent the mortgagee 1n the ““‘{’“‘“‘
tuted aftcr the mortgage So i Bonomalee Nag
Koylash Clander Deyt 1t was held that o mortgagee
Not 1R possession, smag for 4 decdaration thit t rght
ol v 1y did not exust  was not bound by 2 decrsion m #

sutt betwern the mortgager and 1+ {hrd party of which
0 (1856) 8 AU 324 ot p 338 @ (1879 3 Cal £92
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wpon v el these judgments vere based 15 that statec
Iy *Mr Justice Romer (as he then was) 1 Mercanlile
Trewr et and Gencral Tridst Congpany v Rueer Plale
Prust, Lonn, ond Agency Company® that 1> 10 <3}
“yprior pitchaser of land cannot be estopped as betng
Prvy s cstate by a judgment obtamned 1n on action
ap utr b the vendor commenced after the purchse

Thes decasions go so far at least as to shov thal
somne restiction must be placed on the apparent ambil
of the s,onils “laonmg under’ used 1o see oz 11 In
thor o s no doubt the estate 1n hitigatiez w8 wholly
tunte presentod sn the carlier suits, wiile Leve X must
b admittoel tht the estate was i the smt of 1898
prrtially represented  The consequence, however, seems
{or 0% 10 be the same  Tor 1n erther cliss of cases Yol
hnve tho ahycnce of the legal requirement that the
¢ slale shall in the former Intigation have been efficiently
ropriscntcd

On these grounds we are of opinion that the guestion
amrgued must be decided 1n favour of the pluntil that
the lowcr appellate Comb’s decice must be set aside,
and the ppeal must be remanded for deciston on the
mots  Costs will be costs 1n the appeal  As to the
1cspondents Nos 7 to 9, we have leard the learned
plewdar for the appillant, but we agree suth the judg-
mont of the lowar appellate Court thab.no cum for
Suivey No 13 ean be mnde 1n this sut  This finding
will bo {0 on into ncrount by the loww to Conrd
when the finl deerec 18 prssed Asa mdent
No b, tho suit i3 diamissed with co&l‘g\‘ s
Jadmad all interest an the propety i
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